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SEA.T  IN  STOCK  OR  MERCANTILE  EXCHANGE. 

Is  a  seat  in  a  Stock  or  Mercantile  Exchange  Board  property  ? 
If  BO,  can  it  be  reached  by  creditors  not  fellow- members  of  the 
same  Board  ?  These  two  questions  have  been  decided  differently 
in  yarions  tribunals. 

The  Supreme  Court  of  the  United  States  hold  that  such  a  seat 
is  property,  but  property  held  under  certain  conditions,  princi- 
pal among  which  are  these :  it  can  be  acquired  only  in.  the  mode 
prescribed  by  the  Board,  and  its  proceeds  (on  a  sale  thereof) 
must  be  appUed  first  toward  payment  of  debts  due  to  members 
of  the  Board.  This  was  held  in  Hyde  v.  Wood,  94  U.  S.  523,  a 
case  in  which  the  assignee  in  bankruptcy  of  a  member  of  the 
San  Francisco  Stock  Exchange  claimed  that  such .  a  preference 
was  in  fraud  of  other  creditors. 

Judge  Choate,  in  the  United  States  District  Court,  New  York, 
in  In  re  Ketchum,  1  Fed.  Rep.  840,  took  the  same  view,  and 
ordered  the  bankrupt  to  make  a  transfer  of  his  seat  in  the  New 
York  Stock  Exchange  to  such  person  as  the  assignee  should  pro- 
cure as  a  purchaser,  subject  to  the  condition  tJ^at  the  debts  to 
members  were  first  paid.  The  Superior  Court  of  Cook  County, 
Illinois,  in  Smith  v.  Barclay,  21  Am.  L.  Reg.  408,  held  that  a 
seat  in  the  Chicago  Board  of  Trade  is  property  and  liable  to  the 
debts  of  the  owner  on  a  creditor's  bill  to  subject  it  to  the  pay- 
ment of  his  debts,  and  ordered  the  debtor  to  execute  a  blank 
assignment  to  the  receiver  appointed  in  the  cause. 

In  Grocers*  Bank  v.  Murphy,  60  How.-  Pr.  426,  and  in  Bitter- 
brand  v.  BaggeU,  42  N.  Y.  Superior  Court,  556,  (4  Abb.  N.  C.  67) 
it  was  held  that  such  a  seat  is  property,  which  can  be  applied 
toward  satisfaction  of  a  judgment  against  its  owner. 

Of  course  a  judgment-creditor,  or  assignee  in  insolvency,  or 
receiver,  could  not  purchase  a  seat  and  thereby  become  a  mem- 
ber. The  Courts,  through  the  instrumentality  of  their  equity 
powers,  or  by  process  in  aid  of  execution,  will  compel  an  insolv- 
ent member  to  sell  his  seat  to  some  person  whom  the  association 
will  recognize,  and  apply  the  proceeds  toward  the  satisfaction 
of  his  debts.     (Dos  Passas  on  Stock  Brokers,  91,  97.; 

The  Supreme  Court  of  Pennsylvania,  in  Thompson  v.  Adams, 
93  Penn.  St.  55,  and  in  Pancoast  v.  Gowen,  id.  66,  and  Judge 
Blodgett,  in  In  re  Sutherland,  6  Bissell,  526,  (U.  S.  Dist.  Ct.  lU.) 
hold  that  such  a  seat  is  not  property,  but  a  mere  personal  privi- 
lege. The  current  of  authority  is,  however,  the  other  way. 
(Note  by  Marshall  D.  Ewell  to  Smith  v.  Barclay,  supra,) 
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Supreme  Court  of  California. 


In  Bane. 

[Filed  February  2,  1883.1 

No.  8824. 

GIBBS,  Petitioner, 

V, 

BABTLETT  et  al.  ,  Eespondents. 

Sam  Fbamgibgo— Ohabteb — Ei/BonoM — Tbeasubt.  Application  for  a  writ 
of  mandamas  to  compel  respoDdenta,  members  of  the  Board  of  Elec- 
tion OommisBioners,  to  provide  for  holding  a  charter  election.  Htld^ 
the  writ  should  issue.  The  duties  sought  to  be  enforced  on  the  part 
of  the  respondents  are  clearly  enjoined  bj  law.  Performance  of  those 
duties  cannot  be  refused  on  the*  ground  that  there  may  not  be  suffi- 
cient funds  in  the  treasury  to  defray  the  expenses  of  the  election. 

Mandamus. 

Sioi/t,  Wilaori  and  Burndt  for  petitioner. 
William  Craig  for  respondent. 

By  the  Court  : 

The  duties  sought  to  be  enforced  on  the  part  of  the  re- 
spondents are  clearly  enjoined  by  law.  Performance  of  these 
duties  cannot  be  refused  on  the  ^ound  set  up  by  respond- 
ents, to  wit,  that  there  may  not  be  sufficient  funds  in  the 
treasury  to  defray  the  expenses  of  the  election. 

Let  the  writ  issue  as  prayed. 


Department  No.  1. 


[Filed  February  5,  1883.] 
No.  7226. 

DTEK,  Appellant,  v.  HUDSON  et  al.,  Respondents, 

Copt— Etidencb  —  Petition  —  Stbeet  Assessment.  Action  on  a  street  as- 
sessment. Htld,  a  copy  of  an  alleged  certified  copy  of  a  petition  pre- 
sented to  the  Board  of  Supervisors  is  not  admissible  in  evidence. 

Appeal  from  Superior  Court,  San  Francisco. 

J,  M.    Wood  for  appellant. 

D.  H.  Whitmore  for  respondents. 
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By  the  Court  : 

The  Court  below  erred  in  admitting  the  copy  of  an  alleged 
certified  copy  of  a  petition  presented  to  the  Jboard  of  Super- 
visors. As  the  original  petition  was  lost,  its  contents  might 
have  been  proved  by  the  production  of  a  copy  made  and  cer- 
tified before  the  loss,  or  by  oral  testimony.  But  a  copy  of 
an  alleged  copy  is  not  evidence. 

The  case  is  not  even  one  of  a  copy  of  an  examined  copy. 
The  statute  makes  the  certificate  of  the  custodian  of  public 
documents  evidence  of  the  correctness  of  a  copy.  It  is  for 
ttie  Court  to  determine  the  suflSciency  or  regularity  of  the 
certificate.  A  witness  can  determine  this  question  for  him- 
self, and  then  produce  a  copy  of  what  he  shall  allege  to  be 
a  copy  •*  duly  certified."  Such  a  paper  is  not  shown  to  be  a 
copy  of  the  original. 

Order  reversed  and  cause  remanded  for  a  new  trial. 


Department  No.  1. 


[Filed  February  5,  1883.] 

No.  8645. 
FARIS  ET  AL.,  Appellants, 

V. 

MERRrrT  ET  AL.,  Respondents. 

Pi.BADnia — Ahemdsd  Complaimt — Fictitious  Nahb.  An  amendment  to  a 
complaint  by  which  the  real  name  of  a  party  sned  by  a  fictitious  one 
is  sabstitnted,  does  not  change  the  original  cause  of  action. 

Ii>. — Id.  a  party  named  in  an  original  complaint  by  a  fictitions  name  is  a 
party  to  the  action  from  its  commencement. 

Stboucbmt — Pabtiks — LAxniiOBD  A2n>  Tenant.  A  landlord  may  be  made  a 
defendant  with  his  tenant  in  ejectment.     (379  G.  G.  P.) 

Statutk  of  Lhhtationb—Demubbkb — Apykbsb  Possession.  The  defense 
of  the  Statute  of  Limitations  cannot  be  raised  by  demurrer,  unless  the 
complaint  contains  allegations  of  all  the  facts  necessary  to  constitute 
adyerse  possession  by  defendants,  according  to  the  provisions  of  the 
Oode. 

Appeal  from  Superior  Court,  Yolo  County. 

Freeman  dk  Bates,  and  Dunlap  dk  Van  Fleet  for  appellants. 
McKune  &  Treadtvell  for  respondents. 

MoKee,  J.,  delivered  the  opinion  of  the  Court: 

The  Court  erred  in  sustaining  the  demurrers  to  the  amended 
complaint  filed  on  the  2d  of  April,  1882. 
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The  demurrers  admitted  all  the  material  allegations  of  the 
complaint.  These  showed  that  the  plaintiffs  were  the  owners 
in  fee  and  entitled  to  the  possession  of  the  demanded  prem- 
ises, and  that  the  defendants  were  in  possession  of  the  same, 
and  wrongfully  withheld  them  from  the  plaintiffs.  The 
cause  of  action  was,  in  no  respect,  different  from  that  stated 
in  the  first  complaint,  which  had  been  filed  on  the  8th  of 
August,  1881,  except  that  it  ran  against  a  party  named  as 
a  dofendent  whose  name   did  not  appear  in  the  first  com- 

Elaint,  who,  it  was  alleged,  was  in  possession  as  a  tenant  of 
is  co-defendant,  Merritt.  But  this  new  name  was  alleged 
to  be  the  real  name  of  one  of  the  defendants  named  in  the 
first  complaint  by  a  fictitious  name.  Being  a  party  named 
in  that  complaint  by  a  fictitious  name,  he  was  a  party  to  the 
action  from  its  commencement.  ISacramevto  v.  Spencer,  53 
Cal.  737.)  It  was  necessary,  nowever,  to  amend  the 
complaint  by  inserting  his  real  name  when  ascer- 
tained, otherwise  no  judgment  could  be  taken  and  en- 
forced against  him.  (Section  474  C.  C.  P.;  McKivlay 
V.  luttle,  42  Cal.  577;  Campbell  v.  Adams,  50  id.  205;  Bald' 
win  V.  Morgan,  id.  585.)  Such  an  amendment,  how- 
ever, does  not  change  the  original  cause  of  action.  Merritt 
was  a  proper  party  defendant.  Section  379  C.  C.  P.  pro- 
vides that  a  landlord  may  be  made  a  defendant  to  an  action 
of  ejectment.  Whether  the  Statute  of  Limitations  had  run 
in  favor  of  either  of  the  demurring  defendants,  at  the  time 
of  filing  the  amended  complaint,  was  a  question  which  could 
not  be  raised  by  demurrer,  unless  the  complaint  contained 
allegations  of  all  the  facts  necessary  to  constitute  adverse 
possession  by  the  defendants,  according  to  the  provisions  of 
the  sections  of  the  Code  which  they  invoked  by  their  demur- 
rers. 

No  such  allegations  were  contained  in  the  complaint. 
It  did  allege  an  ouster  on  the  20th  of  December,  1876;  and, 
assuming  that  the  cause  of  action  then  accrued,  the  action 
was  brought  within  five  years  at  the  filing  of  the  first  com- 
plaint. But  while  it  is  a  fact  that  more  than  five  years  had 
run  at  the  time  of  filing  the  amended  complaint,  in  which 
the  real  name  of  the  defendant  Piatt  was,  for  the  first  time, 
inserted,  yet  the  right  of  the  plaintiffs  as  alleged  owners  in 
fee  of  the  demanded  premises  was  not  forfeited  by  the  mere 
lapse  of  time.  They  could  onlv  be  deprived  of  their  title  or 
barred  of  their  action  by  proof  of  an  adverse  possession  by 
the  defendants  according  to  the  requisites  and  requirements 
of  the  Statute  of  Limitations,  upon  which  they  relied;  and 
the  burden  of  the  aUegata  et  probata  of  such  a  statutory  right 
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was  upon  them.  Such  is  the  case  of  Latorence  y.  BaUou 
(50  Cal.  258),  referred  to  by  respondents'  counsel. 

Judgment  and  order  reversed,  and  cause  remanded,  with 
directions  to  overrule  the  demurrers  and  allow  the  defend- 
ants to  answer. 

We  concur:    Koss,  J.,  McKinstry,  J. 

D£PABTM£NT  No.   2. 


[Filed  February  6,  1883.1 

No.  7679. 

SOUTHAED,  Respondent, 

v. 
MoBROWN,  Appellant. 

AppkaXj.    Action  for  professional  services.     Beld^  on  appeal,  no  error  in  the 
record. 

Appeal  from  Superior  Court,  San  Francisco. 

(iwrge  F.  Sharp  for  appellant. 
SuUivan  and  (jraig  for  respondent. 

By  the  Coubt  : 

We  have  examined   the  points  filed  by  appellant  in  this 
case  and  find  no  error  in  the  record. 
Judgment  and  order  affirmed. 

Department  No.  2. 


[Filed  February  6,  1883.] 

No.  7734. 
MoVERRT,  Respondent, 

V. 

ROTHSCHILD  et  al..  Appellants. 

fivmuT  AssBssMKiT.    Judgement  affirmed  npon  anthority  of  Deady  ▼.  Toton^ 
send,  57  Gal.  298,  and  WUllams  v.  McDonald,  58  id.  527. 

Appeal  from  Superior  Court^  San  Francisco. 

Thylor  and  Rothschild  for  appellants. 
Wood  and  Bates  for  respondent. 

By  the  Coubt  : 

In  this  cause  the  judgment  must  be  affirmed  on  the  author- 
ity of  Deady  v.  Ibwnsend,  67  Cal.  298,  and  Williams  v.  Mc- 
Donald,  58  id.  527. 

The  appeal  of  plaintiff  from  the  order  made  after  judg- 
ment is  affirmed,  no  points  being  presented  to  us. 

Bo  ordered. 


6  Beis  v.   LA.WBENCE  ET  AL. 


In  Bane. 


[FUed  February  12,  1883.] 
No.  7134. 

REIS,  Respondent,  v.  LAWRENCE  et  al.,  Appellants. 

Mabbikd  Woman  —  Estoppel — Equity  —  Mobtgaoe — Deed.  Gase  stated 
where  a  party  is  estopped  from  olaimiDg  ahe  was  a  married  woman, 
and  that  instmments  executed  by  her  were  not  acknowlodged  in  con- 
formity to  the  law  for  acknowledging  instrtunents  executed  by  married 
women. 

Id. — Common  Law — Husband  and  Wife.  It  is  unnecessary  to  determine 
whether  the  rules  based  on  the  common  law  relation  of  husband  and 
wife  are  to  be  applied  to  their  full  extent  in  this  State,  where  the  wife 
is  now  by  statute  empowered  to  dispose  of  her  separate  estate  without 
the  consent  or  concurrence  of  her  husband. 

Appeal  from  Third  District  Court,  Alameda  County. 

Pringle  dt  Hayne  for  appellants. 
William  Irvine  for  respondent. 

Ross,  J.,  delivered  the  opinion  of  the  Court: 

The  defendant,  Edwin  A.  f  awrence,  is  the  father  of  the 
defendant,  Fannie  P.  Lawrence.  The  latter  married  one 
Hiram  Hutchinson,  in  the  city  of  San  Francisco,  on  the 
13th  of  April,  1871.  In  the  year  1873  she  went  to  the  Terri- 
tory  of  Utah  for  the  purpose  of  obtaining  a  divorce  from  her 
husband,  and  on  the  6th  of  May  of  that  year  filed  in  the 
Probate  Court  of  Salt  Lake  County,  Utah  Territory,  a  peti- 
tion, in  which  she  set  forth  that  Hutchinson  deserted  and 
abandoned  her  on  or  about  the  first  day  of  March,  1872,  and 
had  ever  since  continued  his  desertion  and  abandonment  of 
her,  and  praying  for  a  decree  of  divorce  dissolving  the  bonds 
of  matrimony  existing  between  them.  On  the  15th  of  July, 
1873,  the  Court  in  wnich  the  proceeding  was  had,  entered  a 
decree  purporting  to  dissolve  tne  bonds  of  matrimony  exist- 
ing between  Mr.  and  Mrs.  Hutchinson,  and  restoring  to  the 
petitioner  her  maiden  name. 

From  the  view  we  take  of  the  case  before  us,  it  will  not  be 
necessary  to  determine  whether  or  not  the  decree  of  the  Pro- 
bate Court  of  Utah  was  validated  by  subsequent  Congressional 
action.  Upon  the  entry  of  the  decree  on  the  15th  of  July, 
1873,  Mrs.  Hutchinson  resumed  her  maiden  name,  and  never 
afterward  lived  with  Hutchinson,  but  has  ever  since  that 
date  lived  and  acted  as  a  single  woman,  and  borne  her  maiden 
name. 
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On  the  26th  of  May,  1874,  she  was  the  owner  of  a  certain 
piece  of  land,  situated  in  Alameda  County,  of  this  State, 
which  was  her  separate  property,  it  having  been  given  to 
her  by  her  father  on  the  occasion  of  her  marriage.  On  the 
day  last  named  she  signed  a  power  of  attorney,  very  general 
in  its  terms,  appointing  her  father  her  attorney-in-fact  to 
(among  other  things)  "lease,  let,  demise,  bargain,  sell,  re- 
mise, release,  convey,  mortgage,  and  hypothecate "  her  said 
land  upon  such  terms  and  conditions,  and  under  such  cove- 
nants as  to  him  shoidd  seem  fit.  The  power  as  well  as  the 
certificate  of  acknowledgment  described  the  constituent  as 
"Fannie  P.Lawrence,  formerly  Fannie  L.  Hutchinson,"  and 
the  power  was  so  signed.  The  certificate,  however,  did  not 
conform  to  the  requirements  of  our  statute  prescribing  the 
form  for  certificates  of  acknowledgment  of  married  women. 

When  the  power  of  attorney,  so  signed  and  acknowledged, 
was  received  by  Edwin  A.  Lawrence,  the  latter  was  the 
owner  of  various  certificates  of  purchase,  issued  by  the  State 
of  California  for  State  lands,  on  which  Gustave  Beis  held  a 
mortgage,  executed  to  him  by  Lawrence.  A  part  of  the  pur- 
chase-money of  the  lands  had  been  paid,  but  a  part  of  it 
remained  unpaid.  In  due  course  of  time  an  installment  be- 
came due.  Lawrence  needed  the  money  with  which  to  make 
the  payment.  He  negotiated  with  Mr.  E.*  B.  Mastick 
for  .the  loan  of  the  required  amount  on  a  mortgage  he  pro- 
posed to  give  on  his  daughter's  land  under  and  by  virtue  of 
the  power  of  attorney.  The  power,  the  daughter  testified  on 
the  trial  of  this  case,  *she  signed  unwillingly  and  only  after 
argent  solicitation  on  the  part  of  the  father;  and  in  answer 
to  the  question,  **  Why  did  your  father  urge  you  to  execute 
the  power  of  attorney  to  which  you  have  referred?"  she 
answered:  '^ Because  he  said  he  bad  payments  to  make  on 
certain  lands  of  his,  and  that  in  case  of  necessity  he  wished 
to  raise  enough  money  on  my  property  to  meet  that  demand — 
but  that  he  hardly  thought  he  would  be  obliged  to  do  so — but 
he  wished  to  have  the  power  on  hand,  so  in  case  of  need  he 
oould  make  use  of  it."  In  endeavoring  to  obtain  money  on 
the  strength  of  his  daughter's  land,  Edwin  A.  Lawrence  was, 
therefore,  but  carrying  out  the  purpose  had  in  view  by  both 
when  the  daughter  gave  him  the  power. 

His  negotiations  with  Mr.  Mastick  for  a  loan  of  the  re- 
quired money  failed  of  accomplishment  on  the  last  daj 
allowed  for  the  payment  of  the  installment  due  upon  the  certi- 
ficates of  purchase.  In  this  extremity  he  applied  to  Gustave 
Beis  for  the  loan  of  the  amount  necessary  to  make  the  pay- 
ment, viz. :  $4,550.     Gustave  furnished  a  part  of  the  money, 
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but  got  the  ^eater  part  of  it  from  Ferdinand  Eeis,  who  is 
the  plaintiff  m  this  action.  The  loan  was  accordingly  made, 
and  as  security  for  its  payment  Edwin  A.  Lawrence  executed 
to  plaintiff  Beis  a  deed  for  the  Alameda  land  as  attorney-in- 
fact  for  Fannie  P.  Lawrence.  At  the  time  of  this  transac- 
tion, which  took  place  on  the  27th  of  June,  1874,  Edwin  A. 
Lawrence  represented  to  Keis  that  his  daughter  had  obtained 
a  divorce  from  her  husband  in  Salt  Lake,  and  had  been 
restored  to  her  maiden  name.  Subsequently,  to  wit:  on  the 
18th  of  September,  1874,  upon  application  made  on  behalf 
of  the  plaintiff,  Fannie  P.  Lawrence  executed  to  plaintiff  a 
deed  for  the  same  land  described  in  the  deed  already  exe- 
cuted to  him  by  her  father  as  her  attorney-in-fact,  which  deed 
expressed  a  consideration  of  $4,500,  and  contained  the  clause : 
**This  deed  is  given  in  .confirmation  of  the  deed  given  by  me 
to  said  Eeis  on  June  27,  1874,  by  my  attorney-in-fact,  hereby 
ratifying  and  confirming  the  same."  The  certificate  of 
acknowledgment  to  this  confirmatory  deed  described  the 
grantor  as  *' Fannie  P.  Lawrence  (feme  sole),''  and  complied 
with  the  requirements  of  the  statute  prescribing  the  form  of 
such  certificates  for  others  than  married  women,  but  did  not 
conform  to  those  in  respect  to  the  latter. 

The  case  further  shows  that  in  the  month  of  July,  1877, 
Hutchinson  commenced  an  action  in  the  District  Court  of 
Marin  County  of  this  State  against  the  defendant  Fannie  for 
the  purpose  of  obtaining  a  decree  dissolving  the  bonds  of 
matrimony  alleged  to  have  existed  between  them  since  the 
13tJti  of  April,  1871,  on  the  ground  that  the  defendant  therein, 
on  or  about  the  1st  of  July,  1872,  deserted  the  plaintiff  in 
that  action,  and  from  that  time  forth  lived  apart  from  him 
and  denied  him  all  marital  rights.  After  trial,  the  Court  in 
which  the  action  was  brought  decreed  the  plaintiff  a  divorce 
on  the  ground  stated  in  his  complaint. 

We  assume  that  the  Utah  decree  was  invalid.  Neverthe- 
less, the  fact  remains  that  upon  the  rendition  of  that  decree 
the  defendant,  Fannie  P.  Lawrence,  resumed  her  maiden 
name,  and  thence  hitherto  continued  to  act  and  represent 
herself  as  a  feme  sole.  As  such  she  signed  and  acknowledged 
the  power  oif  attorney  to  her  father  for  the  purpose  of  en- 
abling him  to  borrow  money  on  the  strength  of  her  land. 
On  the  security  of  that  land  and  on  those  representations  the 
father  did  borrow  money,  and  to  secure  its  repayment,  exe- 
cuted^to  the  lender,  pursuant  to  the  power,  a  deed  for  the 
the  premises.  Subsequently,  and  in  consideration  of  that 
loan,  the  daughter,  stiU  acting  and  representing  herself  as  a 
feme  sole,  executed  as  such  to  the  lender  another  deed  for 
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the  premises,  in  which  she  recited  that  it  was  given  in  con- 
firmation of  the  deed  previously  executed  by  her  attorney-in- 
fact.  At  this  day  she  seeks  to  avoid  the  effect  of  these  con- 
veyances, to  the  injury  of  the  party  who  parted  with  his 
money  on  the  strength  of  her  actions  and  representations,  by 
saying  that  she  was  all  along  a  married  woman,  and  that  the 
certificates  of  acknowledgment  to  the  instruments  executed 
by  her  were  not  in  accordance  with  the  form  prescribed  by 
statute  for  married  women,  in  that  they  did  not  recite  that 
she  was  examined  ''  without  the  hearing  of  her  husband, "  a ' 
husband  who,  according  to  her  petition  for  divorce  filed  in 
Utah,  had  deserted  and  abandoned  her  on  the  1st  day  of 
March,  1872,  and  whom,  according  to  the  record  put  in  evi- 
dence from  the  District  Court  of  Marin  County,  she  had 
deserted  and  abandoned  in  July  of  the  same  year,  and  be- 
tween whom  no  marital  relations,  other  than  the  dry,  legal 
relation  in  fact  existed.  Of  course,  under  such  circum- 
stances the  reason  for  the  rule  that  requires,  in  cases  of 
married  women,  the  certificate  of  acknowledgment  to  recite 
an  examination  without  the  hearing  of  the  husband,  does 
not  exist.  At  least  as  early  as  July,  1872,  the  defendant 
Fannie  lived  apart  from,  and  independent  of,  her  husband. 
Later  on — in  1873 — she  resumed  her  maiden  name,  and 
thence  hitherto  acted  and  represented  herself  as  a  single 
woman.  In  that  character  she  executed  the  instruments  in 
question,  and  in  that  character,  in  our  opinion,  a  Court  of 
equity  ought  to  regard  her  in  the  construction  of  them.    As 

S'ving  support  to  these  views  see  Richardson  v.  Simmons^  47 
o.  20;  Mosentfial  v.  Mayhugh,  33  Ohio  St.  155;  Patterson  v. 
Lawrence,  90  111.  174. 

We  find  it  unnecessary  to  determine  whether  the  rules 
based  on  the  common-law  relation  of  man  and  wife  are  to  be 
applied  to  their  full  extent  in  this  State,  where  the  wife  is 
now  by  statute  empowered  to  dispose  of  her  separate  estate 
without  the  consent  or  concurrence  of  her  husband. 

It  follows  that  the  plaintiff  is  entitled  to  the  lien  prayed 
for. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

We  concur:    Sharpstein,  J.,  Myrick,  J.,  Morrison,  C.  J. 

DISSENTING   OPINIONS. 

I  dissent.  The  case  arises  out  of  an  equitable  action 
brought  by  the  plaintiff  against  the  defendants,  to  obtain  a 
decree  declaring  an  alleged  conveyance  of  real  estate,  pur- 
porting to  have  been  executed  June  27, 1874,  by  the  defend- 
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ant,  Fannie  P.  Lawrence,  by  her  attorney-in-fact,  Edwin  A. 
Lawrence,  to  be  a  mortgage,  given  to  secure  payment  of  the 
following  promissory  note : 

''$4,550.  San  Franoisco,  June  27,  1874. 

"Sixty  days  from  date,  for  value  received,  we  jointly  and 
severally  promise  to  pay  to  the  order  of  Ferdinand  Reis 
forty-five  nundred  and  mty  dollars  in  U.  S.  gold  coin,  with 
interest  at  the  rate  of  one  and  one-quarter  per  cent,  per 
month  till  paid. 

"[Signed]  Fannie  P.  Lawrence, 

"Formerly  Fannie  L.  Hutchinson,  by  her  attorney-in-fact, 
Edwin  A.  Lawrence.  E.  A.  Lawrence." 

Neither  the  individual  indebtedness  of  the  defendant 
Fannie,  nor  the  joint  indebtedness  of  her  and  the  defendant 
Edwin,  constituted  any  part  of  the  consideration  of  the  note. 
It  was  given  solely  for  the  individual  indebtedness  of  the 
defendant  Edwin  A.  Lawrence.  But  both  the  note  and  deed 
were  made  and  delivered  by  the  latter  under  a  pretended 
power  of  attorney,  whereby  the  former  attempted  to  consti- 
tute and  appoint  her  father — the  said  Edwin — her  attorney- 
in-fact,  with  authority  to  sell,  convey,  or  mortgage  her  real 
estate,  on  such  terms  and  conditions  as  to  him  might 
seem  fit.  Ratification  of  the  conveyance  made  bv  him  under 
the  power  was  also  attempted  by  her,  by  a  formal  deed  dated 
September  18,  1874,  which  was  signed  "Fannie  P.  Law- 
rence," and  subsequently  by  another  deed,  dated  in  October, 
1874,  and  signed  by  the  same  name.  But  at  the  time  and 
dates  oi  those  transactions  the  defendant  Fannie  was  a  mar- 
ried woman,  the  lawful  wife  of  one  Hiram  Hutehinson;  and 
the  real  property  described  in  the  several  instruments  in 
writing  was  her  separate  property;  and  neither  the  power  of 
attorney  nor  any  of  the  pretended  deeds  were  executed  or 
acknowledged  by  her,  in  any  manner  or  form,  to  make  it  her 
act  and  deed,  or  to  give  any  power  or  authority  over  or  con- 
cerning her  separate  real  property.  It  was  supposed,  how- 
ever, that  her  status  as  the  wife  of  Hiram  Hutchinson  had 
been  changed  by  a  decree  of  divorce. 

The  record  shows  that  she  was  married  to  Hutehinson  in 
the  city  of  San  Francisco  in  the  year  1871.  There  the  parties 
were  domiciled,  and  there,  the  wife  at  least,  continued  to  be 
domiciled  until  some  time  in  the  year  1873,  when  she  went 
to  Salt  Lake  City,  in  the  Territory  of  Utah,  for  the  sole  pur- 
pose of  obtaining  a  fictitious  domicile  on  which  to  commence 
proceedings  against  her  husband  for  a  divorce.  The  hus- 
Dand  appears  to  have  been,  at  that  time,  domiciled  in  the 
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city  of  New  York.  After  remaining  long  enough  in  Salt  Lake 
Gity  to  obtain  a  fictitious  domicile  under  the  laws  of  the 
Territory,  the  wife  commenced  proceedings  for  divorce 
by  filing  a  complaint  against  her  husband  in  the  Probate 
doort  of  Salt  Lake  City,  and  causing  a  summons  to  be  issued 
thereon;  and  after  publication  of  the  summons  was  had  for 
a  sufficient  length  of  time  under  the  statute  of  the  Territory, 
a  decree  of  divorce  was  entered  in  the  case  in  her  favor  and 
against  her  husband,  who  neither  appeared  in  the  proceed- 
ings,  nor  authorized  an  appearance  for  him  by  attorney  or 
otherwise;  and  immediately  after  obtaining  that  decree  the 
plaintiff  therein  returned  to  California. 

A  decree  of  divorce  rendered  in  a  State  or  Territory  other 
than  that  in  which  the  marriage  of  the  parties  was  celebrated, 
is  void  beyond  the  limit  of  tiie  State  or  Territory  where  it 
was  rendered,  unless  one  of  the  parties  to  the  proceedings 
for  divorce  had  an  actual  bona  fide  domicile  in  the  State  or 
Territory.  Jf  neither  of  the  parties  were  actually  and  in 
good  faith  domiciled  in  the  State  or  Territory  in  which  the 
decree  was  rendered,  the  decree  is  void  in  all  other  States  and 
Territories.  {Hinds  v.  Hinds,  1  Iowa,  36;  Kerr  v.  Kerr,  41 
N.  T.  272;  Hoffman  v.  Hoffman,  46  id.  30;  Cheever  v.  Wil- 
9on,  9  Wallace,  108;  Cox  v.  Cox,  19  Ohio  St.  602;  Seiadl  v. 
Sewell,  122  Mass.  150;  Hood  v.  State,  56  Ind.  263;  People 
V.  Darrell,  25  Mich.  247;  Litoivich  v.  LUowich,  19  Kans.  451.) 

But  the  decree  in  this  case  was  absolutely  void,  because, 
although  the  Legislature  of  Utah  had  by  statute  authorized 
any  Probate  Court  of  the  Territory  to  grant  a  divorce  to  any 
applicant  residing  in  the  county  in  which  an  action  for  di- 
vorce might  be  brought,  yet  the  Supreme  Court  of  the  Ter- 
ritory, in  Cast  v.  Cast,  1  Utah,  122,  decided  that  the  statute 
conferring  upon  the  Probate  Courts  jurisdiction  in  divorce 
cases,  was  opposed  to  the  organic  law  of  the  Territory  and 
Yoid;  therefore  the  Utah  decree  of  divorce  was  rendered  by 
a  Court  that  had  no  jurisdiction  of  the  subject-matter  nor  of 
the  persons  to  the  action  of  Hutchinson  v.  Hutchinson,  and 
the  decree  rendered  therein  was  wholly  void. 

It  is,  however,  claimed  that  the  Congress  of  the  United 
States,  by  an  Act  passed  June  23,  1874,  '^  validated  and  con- 
firmed all  judgments  and  decrees  rendered  before  that  date 
by  the  Probate  Courts  of  the  Territory  of  Utah,  which  had 
been  executed,  and  from  which  no  appeal  had  been  taken," 
and  that  the  decree  under  consideration  was  ratified  and  con- 
firmed by  that  Act. 

Decrees  of  divorce  are  not  enumerated  in  the  statute.  But 
it  is  said  that  they  are  comprehended  by  the  phrase  '^  all  ex- 
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ecuted  judgments  and  decrees  from  which  no  appeal  has  been 
taken."  But  the  decree  under  consideration  was  not  an  ex- 
isting or  executed  decree  at  the  time  of  the  passage  of  the 
Act,  because  it  had  been  adjudged  by  the  Supreme  Court  of 
the  Territory  in  which  it  was  rendered  absolutely  void. 
Bein^  no  judgment,  how  could  the  Legislature  declare  it  to 
be  a  judgment  ?  That  which  Courts  have  adjudged  void  can- 
not be  declared  valid  by  legislation.  A  Legislature  can  no 
more  impart  a  binding  efficacy  to  judicial  proceedings  which 
are  void  than  it  can  take  from  a  citizen  his  property  and 
give  it  to  another.  Indeed,  as  has  been  said,  to  do  the  one 
thing  is  to  accomplish  the  other,  and  therefore  I  understand  it 
to  be  a  principle  of  constitutional  law,  recognized  by  all  the 
Courts,  that  the  Legislature  can  never  by  retrospective  proceed- 
ings cure  a  defect  of  jurisdiction  in  the  proceedings  of  Courts. 
{NeUon  v.  RourUree,  23  Wis.  367 ;  Ori^h  v.  Cunningham,  20 
Gratt.  109;  Prior  v.  Downey,  60  Cal.  388.)  The  reason  is 
manifest.  Such  proceedings  being  utterly  void,  they  would 
acquire  vitality  as  judicial  acts,  if  at  all,  by  the  legislative 
Act  exclusively,  and  the  curative  Act  must  therefore  be,  in 
its  nature,  a  judgment.  {McDonald  v.  Correll  et  ul.^  19  III. 
226;  Denny  v.  Matoon,  2  Allen,  361;  Sta^e  v.  Doherty,  60 
Maine,  504.) 

But  Congress  had  no  power  to  render  judgment  in  an 
action  between  parties  that  have  never  been  before  it.  By  the 
Constitution  of  the  United  States,  the  judicial  powers  of  the 
United  States  are  vested  in  one  Supreme  Court,  and  in  such 
inferior  Courts  as  Congress  may,  from  time  to  time,  ordain 
and  establish.  And  the  powers  of  the  Courts  thus  ordained 
and  established  extend  to  all  possible  cases  in  law  and  equity, 
or  admiralty  and  maritime  jurisdiction  between  citizens  of 
domestic  States  and  citizens  and  subjects  of  foreign  States. 
With  these  Courts,  in  the  exercise  of  the  judicial  powers 
vested  in  them  by  law.  Congress  cannot  interfere.  It  cannot 
dispense  with  them  in  States  or  Territories,  nor  assume  any 
of  their  functions — not  even  in  the  summons  and  selection 
of  jurors,  as  the  Supreme  Court  of  the  United  States  held 
in  Clinton  v.  EngeUbrecJU  (13  Wall.  434). 

The  Utah  decree  of  divorce  was,  therefore,  a  nullity. 
{Davis  V.  CommontoeaUh,  13  Bush.  318;  The  State  v.  Arming^ 
ton,  25  Minn.  29;  Litoimch  v.  Litoivich,  19  ELansas,  451.)  Being 
null,  the  status  of  the  defendant  Fannie  was,  at  the  times 
of  the  transactions  under  consideration,  that  of  a  married 
woman.  As  such,  however,  she  was  enabled  by  the  laws  of 
the  State  to  alienate  or  encumber  her  real  property,  by  her- 
self or  her  legally  authorized  agent,  in  the  mode  prescribed 
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bjr  the  law,  but  not  otherwise.  The  law  which  removed  her 
disabilities  made  her  a  feme  sole,  with  capacity  to'  act  within 
the  limits  of  the  powers  conferred  upon  her;  but  outside 
those  limits  she  is  still  under  disability  to  act.  She  has  no 
power  to  change  or  transfer  her  real  estate  in  any  other  mode 
than  that  prescribed  by  the  law  which  conferred  upon  hj9r 
power  to  deal  with  it  at  all.  Any  attempt  by  her  to  dispose 
of  it  otherwise  than  as  the  law  directs,  the  law  itself  pro- 
nounces invalid  and  void.  (Sec.  1487,  C.  C;  Morrison  v. 
Wilson,  13  Cal.  495;  Camden '\.  Faile,  23  id.  633;  Madayy. 
Love,  25  id.  368;  Lander  v.  Bolton,  26  id.  393;  Smithy. 
Green,  31  id.  477.)  The  instruments  in  writing,  bv  which  it 
is  sought  in  this  case  to  change  the  separate  real  property 
of  the  wife,  were  therefore  void,  because  not  executed  in 
the  mode  prescribed  by  the  law;  there  was  neither  in  fact 
nor  in  law  a  transfer  of  her  estate;  that  being  so,  can  she  be 
divested  of  her  title  by  the  Courts?  Can  void  transfers  of 
her  real  estate  be  made  valid  ?  It  is  claimed  that  that  may 
be  done  by  the  equitable  doctrine  of  estoppel. 

Equity,  however,  does  not  overturn,  but  follows,  the  law. 
It  never  attempts  to  breathe  life  into  a  legal  nonentity. 
Hence  Courts  of  equity  have  never  attempted  to  divest  a 
married  woman  of  the  title  to  her  land  by  an  estoppel  in 
pais.  **  That,"  says  the  Supreme  Court  of  Indiana,  in  5eA- 
ler  V.'  Weybum  (59  Ind.  143),  "would  be  overturning  the 
statute  which  prohibits  all  modes  of  encumbering  or  con- 
veying her  land  save  the  one  provided  for."  The  same 
question  was  involved  in  the  case  of  Lowell  v.  Daniels  (2 
Gray,  161),  in  which  the  Court  said:  "This  raises  the  mar- 
ital question  at  issue  between  the  parties,  whether  a  mar- 
ried woman  and  her  heirs  may  be  barred  of  her  estate  by  an 
estoppel  in  pais  ?  She  can  make  no  valid  contract  in  relation 
to  her  estate.  Her  separate  deed  of  it  is  absolutely  void. 
If  she  were  to  covenant  that  she  was  sole,  was  seized  in  her 
own  right,  and  had  full  power  to  convey,  such  covenants  would 
avail  the  grantee  nothii^.  She  could  not  be  estopped  by 
them.  The  law  has  rendered  her  incapable  of  such  a  con- 
tract, and  she  finds  in  her  incapacity  her  weakness.  *  *  * 
And  we  think  a  married  woman  cannot  do  indirectly  what 
she  cannot  do  directly,  cannot  do  by  acts  in  pais  what  she 
cannot  do  by  deed.  She  cannot  by  her  own  act  enlarge  her 
legal  capacity  to  convey  an  estate. 

''This  doctrine  of  estoppel  in  pais  would  seem  to  be 
stated  broadly  enough,  when  it  is  said  that  such  estoppel  is 
as  effectual  as  the  deed  of  the  party.  To  say  that  one  may, 
J>y  acts  in  the  country,  by  admission,  by  concealment,  or  by 
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silence,  in  effect  do  what  could  not  be  done  by  deed,  would 
be  practically  to  dispense  with  all  the  limitations  the  law 
has  imposed  upon  the  capacity  of  married  women  to  alienate 
their  estates.  No  case  at  law  has  been  cited,  nor  have  we 
found  one,  in  which  it  has  been  held  that  the  estate  of  a 
party  has  been  barred  by  an  estoppel  in  pais  who  was  inca- 
pable of  conveying  by  deed." 

To  the  same  effect  will  be  found  the  cases  of  Ibdd  v.  Ihe 
Pittsburg  and  Fort  Wayne  BaUroad  Company,  19  Ohio  St. 
514;  Drury  v.  Foster,  2  Wall.  24;  Petit  v.  Freez,  9  Casey, 
118;  Olidden  v.  Strepiei\  52  Penn.  St.  400;  Rumfelt  v.  Clem- 
mens,  46  id.  556.  Said  Mr.  Justice  Agnew,  in  the  last  case 
cited:  ''There  is  no  such  doctrine  in  equity  as  that  an 
estoppel  in  pais  shall  work  a  transfer  of  the  legal  title  to 
lands  belonging  to  a  married  woman.  If  there  were,  it 
would  be  a  flat  denial  of  a  legislative  policy,  founded  on  the 
most  important  reasons,  entering  into  the  very  constitution 
of  society,  and  social  order  must  lie  at  the  feet  of  chancery. 

I  do  not  deny  that  a  married  woman  may  be  estopped  in 
cases  of  pure  tort  (Oglesby  v.  Pasco,  79  111.  164);  or  in  cases 
of  fraud  where  innocent  parties,  induced  by  the  intentional 
and  fraudulent  conduct  of  the  wife,  may  have  acquired  rights 
of  property  upon  the  faith  of  ownership  in  the  husband. 
(Drake  v.  CUpver,  30  Ala.  382;  Connolly  v.  Branstor,  3  Eush, 
702.)  FrauS,  of  course,  vitiates  every  contract.  **But  even 
this  docrine,  when  applied  to  married  women,  is,''  said  Mr. 
Justice  Baldwin,  in  J/orrisonv.  Wilson,  supra,  * 'limited,  under 
statutes  like  ours,  to  this:  That  the  contract  of  a  married 
woman  effected  by  fraud  cannot  be  enforced;  but  not  that  a 
fraudulent  representation  will  divest  b, femes  title  in  the  ffiwje 
of  a  statute  declaring  a  different  and  exclusive  mode  of  di- 
vestiture," and  a  fortiori  she  will  not  be  divested  of  the  title, 
where  she  has  not  been  guilty  of  fraudulent  representation. 
And  that  is  this  case;  there  was  no  fraudulent  representation 
by  the/e/wc  covert,  for  the  person  with  whom  her  father  ne- 
gotiated for  a  loan  of  the  money,  involved  in  the  case,  testi- 
fied at  the  trial  that  the  father  produced  the  power  of  attor- 
ney, note  and  conveyance  upon  which  he  wanted  to  borrow 
the  amount  of  the  note,  and  represented  that  his  daughter 
had  been  divorced  from  her  husoand  in  Salt  Lake  City,  and 
had  resumed  her  maiden  name,  and  that  the  power  of  attorney 
was  in  all  respects  regular.  Yet  the  money  was  not  loaned 
upon  these  representations.  The  plaintiff  took  the  advice  of 
his  counsel  upon  the  validity  and  sufficiency  of  the  securities, 
and  acting  upon  that  advice,  lent  his  monev  to  the  father 
upon  the  faith  of  the  securities.    In  the  transaction  there  was 
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no  fraud.  All  the  parties  to  it,  inolading  the  attorneys  of 
the  plaintiff,  believed  that  the  decree  of  divorce  was  valid. 
The  woman  believed  it,  and  resumed  her  maiden  name;  the 
plaintiff  believed  it,  and  lent  his  money.  There  was  no  at- 
tempt at  deception  or  fraud.  Each  one  had  the  same  means 
and  opportunity  for  knowledge  and  judgment  as  to  the  sub- 
ject of  the  divorce;  and  the  opinion  which  was  entertained 
in  relation  to  it  was  simply  a  mistake  of  law.  But  an  es- 
toppel in  pais  does  not  arise  out  of  a  mistake.  It  can  arise 
oiJy  out  of  such  proof  as  would  be  sufficient  to  maintain  an 
action  for  deceit  or  false  representation.  (Real  Estide  Go.  v. 
Bakh,  45  N.  r.  629.) 

'*  In  order  to  constitute  an  equitable  estoppel  with  respect 
to  the  title  of  property,  it  must  appear  that  the  party  to  be 
estopped  has  made  admissions  or  declarations,  or  done  acts, 
taith  the  intention  of  deceiving  the  other  party  with  regard  to 
the  title,  or  with  such  carelessness,  or  culpable  negligence, 
as  to  amount  to  a  constructive  fraud;  and  that  at  the  time  of 
making  the  admissions,  or  declarations,  or  doing  the  act,  he 
was  apprised  of  the  true  state  of  his  own  title,  and  that  the 
other  party  was  not  only  destitute  of  all  knowledge  of  the 
true  state  of  the  title,  but  also  of  all  convenient  or  ready 
means  of  acquiring  such  knowledge."  (Davis  v.  Davis,  26 
Cal.  23.) 

None  of  these  elements  are  to  be  found  in  this  case.  The 
simple  facts  are  that  the  defendant  Fannie  obtained  a  decree 
of  divorce  from  her  husband,  which  she  believed,  in  common 
with  her  father,  and  the  plaintiff  and  his  attorneys,  was  valid; 
that  upon  that  belief  she  resumed  her  maiden  name  and  signed 
it,  in  good  faith,  to  all  the  papers  in  the  transactions  in  ques* 
tion.  It  is  not  found,  nor  is  it  claimed,  that  she  represented 
herself  as  an  unmarried  woman,  or  signed  her  maiden  name 
to  the  papers  knowingly  and  intentionallv,  or  fraudulently* 
Her  representation  and  signatures  were  simply  mistakes  by 
her  and  by  all  concerned,  the  results  of  which  she  could  not 
ratify  by  instruments  in  writing  which  were  also  void.  (Sees. 
2310,  2312,  2314,  C.  C.)  But  if  her  acts  had  been  wrong  in 
the  abstract,  or  if  she  had  acted  in  bad  faith,  the  wrong 
could  not  make  her  contract  good  by  way  of  estoppel.  '^  We 
do  not  see,"  says  the  Supreme  Court  of  Pennsylvania  in 
Keen  v.  Coleman  (39  Penn.  302),  *  *  how  there  can  be  an  estop- 
pel involved  in  the  verjr  acts  to  which  the  incapacity  relates, 
that  can  take  away  the  incapacity.  If  a  legal  incapacity  can 
be  removed  by  a  fraudulent  representation  of  capacity,  then 
the  legal  incapacity  would  have  only  a  moral  force,  wnich  is 
absurd."     (See  also  Wilson  S.  M,  Uo.  v.  Fuller,  60  How.  N. 
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Y.  480;  Hofman  v.  Hofrnan,  46  N.  Y.  30;  Kerr  v.  Kerr,  41 
N.  I.  272;  Cheever  v.  Wilson,  9  WaU.  108;  Cox  v.  Coz,  19 
Ohio  St.  502;  SeweU  v.  Seivell,  122  Mass.  166;  ^oorf  v.  The 
State,  56  Ind.  263;  People  v.  Dm^ell,  25  Mich.  247;  LUowich 
V.  LUotvich,  19  Kans.  451;  Fa7i  lossen  v.  2^Ae  ^^o^e,  37  Ohio, 
320;  Hinds  Y.  Hinds^  1  Iowa,  36.) 

The  cases  of  Patterson  v.  Lawrence,  90  111.  174,  and  JSicA- 
ardsony.  Simmons,  47  Mo.  20,  referred  to  in  the  prevailing 
opinion,  have  no  application,  in  my  judgment,  to  the  case  in 
hand.  The  first  was  an  action  founded  upon  an  actual  fraud, 
and  the  second  upon  a  special  contract  by  the  trustees  of  a 
married  woman,  acting  under  a  deed  of  trust.  Neither  of 
them  involved  the  question  of  the  disability  or  capacity  of  a 
married  woman  to  contract  in  the  face  of  a  statute  which 
established  the  mode  of  contracting.  MgKee,  J. 

I  dissent.  I  see  no  element  of  estoppel  in  this  case.  The 
plaintiff  had  knowledge  of  all  the  facts,  or  ready  and  acces- 
sible means  of  knowledge,  which  is  always  held  to  be  equiv- 
alent to  knowledge.  The  plaintiff  was  not  deceived,  and 
without  some  element  of  fraud  or  deceit  there  can  be  no 
estoppel.  Davis  v.  Davis,  26  Cal.  23,  where  the  Supreme 
Court  of  this  State  has  spoken  in  no  unmistakable  terms. 

The  decree  of  divorce  rendered  by  the  Probate  Court  of 
Utah  is  void.  That  Court  had  no  jurisdiction  of  the  subject- 
matter.  {OastY.  Cast,  1  Utah  Rep.  112;  Ferris  v.  Higbey,  20 
Wall.  375).  This  decree  was  not  confirmed  by  the  Act  of 
Congress  of  June  23,  1874.  I  do  not  think  it  came  within 
tiie  terms  of  the  Act,  and  if  it  did,  Congress  had  no  power  to 
confirm  a  void  decree.  (See  Cooley's  Principles  of  Consti- 
tutional Law,  325.)  Thornton,  J. 

Department  No.  1. 
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No.  8591. 

PEOPLE,  EX  REL.  CULBERTSON,  Appellant, 

V, 

POTTER,  Auditor,  Etc.,  Respondent, 

OmosB  DB  rAOTo — Offices  db  jubb  —  SAiiARY — Sfpebyisob — Wabbant — 
Ex^BcnoN  Contest — County  Officbb.  The  Superior  Court  denied  the 
prayer  of  appellant  for  a  mandamus  to  compel  respondent,  as  Audi- 
tor, to  draw  his  warrant  for  the  amount  allowed  by  the  Board  of  Sn- 
pervisors  for  seryices  rendered  by  appellant  as  a  de  facto  Supervisor. 
Eeld,  affinning  the  judgment:  An  officer  de  facto,  acting  even  in  good 
faith  under  a  claim  of  right  to  an  office,  is  not  entitled  to  recover  from 
a  county  the  compensation  provided  by  law  for  such  services,  to  the 
ezdusion  of  the  officer  dejure. 
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Id. — Id.  When  an  offloer  seeks  to  recover  the  emoluments  of  office,  he  most 
show  his  right  to  the  possession  of  the  office. 

Id. — Id.  When  a  contest  is  pending  for  office,  Section  907  Pol.  Code  (as  to 
officer-elect  taking  oath),  has  no  application  nntil  the  contest  has  been 
Anally  determined. 

Id. — ^Id.  Pending  a  contest  for  an  office,  no  warrant  for  any  part  of  the  sal- 
ary of  the  office  mnst  be  drawn  or  paid.  (Pol.  Code,  963.)  From 
this  it  results  that  after  the  contest  has  been  finally  decided  the  officer 
de  jure  is  the  only  person  entitled  to  the  salary. 

Id. — Id.  The  term  of  office  commenced  on  the  first  Monday  of  March,  1879. 
The  judgment  of  the  lower  Court,  that  the  successor  of  appellant  was 
entitled  to  the  office,  was  rendered  December  5,  1878.  Appellant  was 
incumbent,  and,  instead  of  surrendering  the  office,  appealed  to  the 
Supreme  Court,  which  latter  tribunal  affirmed  the  judgment  of  the 
Court  below,  August  16,  1881.  Held:  After  the  judgment  of  Decem- 
ber 5.  1878,  there  was  no  legal  compulsion  upon  the  incxmibent  to 
hold  over  under  Section  879  Political  Code,  after  the  commencement 
of  the  term  to  which  his  successor  was  elected;  on  the  contrary,  the 
law  made  it  his  duty  to  surrender  the  office  to  his  successor  at  the  com- 
mencement of  the  term,  and  if  he  continued  thereafter  to  exerdse  its 
functions  he  did  so  at  his  peril. 

Appeal  from  Superior  Court,  Tuolumne  County. 

Dorsey  and  Nicol  for  appellant. 
U.  A.  Bodgers  for  respondent. 

MoKee,  J.,  delivered  the  opinion  of  the  Court: 

This  was  an  application  to  oompel  the  Auditor  of  Tuolumne 
Comity  to  draw  his  warrant  in  favor  of  petitioner  and  appel- 
lant, on  the  County  Treasurer,  for  the  sum  of  $870,  which 
had  been  allowed  l>y  the  Board  of  Supervisors  of  the  county 
as  compensation  for  services  which  had  been  rendered  by 
the  petitioner  as  a  cie  facto  member  of  the  Board,  pending  a 
contest  between  him  and  the  Supervisor-elect,  in  which  me 
latter  was  adjudged  to  have  been  legally  elected  and  to  be 
entitled  to  the  office.  The  judgment  was  rendered  on  the 
5th  of  December,  1878,  but  the  incumbent,  instead  of  sur- 
rendering the  office,  appealed  from  the  judgment  to  the  Su- 
preme Court,  where  it  was  affirmed  on  August  16, 1881.  The 
term  of  the  office  commenced  on  the  first  Monday  of  March, 
1879.  From  that  time  until  the  final  determination  of  the 
contest  by  the  decision  of  the  Supreme  Court,  the  petitioner 
excluded  the  officer-elect  from  the  office,  and  for  the  services 
rendered  by  him  during  the  time  that  he  intruded  himself  into 
the  office  to  which  he  was  not  elected,  he  asked  the  county 
to  compensate  him. 

The  Court  below  properly  refused  the  prayer  of  the  peti- 
tioner. An  officer  cte  facto,  acting  even  in  good  faith  under 
a  claim  of  right  to  an  office,  is  not  entitled  to  recover  from  a 
county  the  compensation  provided  by  law  for  such  services  to 
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the  exclusion  of  the  officer  dejure.  '  *  It  will  be  remembered, ' ' 
says  the  Supreme  Court  of  Iowa  in  McCue  v.  County  of 
Wapello  (53  Iowa,  69),  *'  that  one  exercising  the  power  of  an 
office  without  lawful  authority  is  regarded  as  an  officer  de 
fdcto^  not  for  his  own  protection  or  advantage,  but  for  the 
protection  of  the  public  and  those  who  are  doing  business 
with  him.  When  his  right  to  the  possession  of  the  office  is 
to  be  determined  he  cannot  be  declared  an  officer  dejure,  on 
the  ground  that  he  has  been  an  officer  de  facto.''  It  is  there- 
fore a  rule  of  law  that  when  an  officer  seeks  to  recover  the 
emoluments  of  an  office,  he  must  show  his  right  to  the  posses- 
sion of  the  office.  The  rule  is  based  upon  the  ground  that 
the  officer  dejure,  who  has  been  ousted  from  his  place  by  an 
intruder,  has  a  property  interest  in  the  emoluments  of  the 
office,  of  which  he  cannot  be  deprived  by  one  having  no  title 
thereto.  This  property-right  demands  protection,  and  the 
officer  de  facto  cannot  recover  emoluments  to  which  the 
officer  dejure  is  entitled.  (59  id,  331.)  Actual  incumbency 
merely  gives  no  right  of  recovery.  {Doraey  v.  Smith,  m 
Oal.  21.) 

Appellant,  however,  claims  that  the  rule  has  been  changed 
by  the  Political  Code  of  this  State.  In  this  he  is  mistaken. 
Section  963  of  the  Code  declares  that  pending  a  contest  for 
an  office  no  warrant  for  anv  part  of  the  salary  of  the  office 
must  be  drawn  or  paid.  From  this  it  results  that  after  the 
contest  has  been  finally  decided  the  officer  dejure  is  the  only 
person  entitled  to  the  salary.  (Doraey  v.  Smith,  28  Cal.  21; 
Straiton  v.  OuUon,  id.  45.) 

In  answer  to  this  result,  it  is  claimed  that  the  appellant 
wa^  the  officer  dejure,  because  the  officer-elect  failed  to 
qualify  before  the  expiration  of  fifteen  days  from  the  com- 
mencement of  his  term  of  office,  as  he  was  required  to  do  by 
Section  9U7  of  the  Political  Code;  and  the  appellant,  as  the 
incumbent  of  the  office,  was  compelled  by  Section  879  of 
such  Code  to  hold  over  and  perform  the  duties  of  the  office 
until  his  successor  had  been  elected  and  qualified. 

These  sections  of  the  Code  do  not  admit  of  such  a  coa- 
struction.  Where  a  contest  is  pending  for  an  office,  Section 
907  has  no  application  until  the  contest  has  been  finally  de- 
termined (Pearson  v.  Wilson,  57  Miss.  862);  otherwise  it 
would  be  in  the  power  of  an  incumbent  in  office  to  hold  over 
after  the  expiration  of  his  term  and  defeat  the  will  of  the  people 
at  an  election,  by  contesting  the  election  of  his  successor. 
Of  course,  such  a  contest  may  be  made  by  an  incumbent  in 
good  faith;  but  when  decided  against  him,  he  becomes  an 
intruder  in  the  office  ab  initio  and  throughout,  and  not  an 
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officer  dejure.  There  cannot  be  two  officers  dejure  to  the  same 
office.  After  the  judgment  of  December  5, 1878,  there  was  no 
legal  compulsion  upon  the  incumbent  to  hold  over  after  the 
commencement  of  the  term  to  which  his  successor  was 
elected.  On  the  contrary,  the  law  made  it  his  duty  to  sur- 
render the  office  to  his  successor  at  the  commencement  of 
the  term,  and  if  he  continued  thereafter  to  exercise  its  func- 
tions, he  did  so  at  his  peril. 

Judgment  affirmed. 

We  concur:  Ross,  J.,  McKinstry,  J. 


Department  No.  2. 
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No.  8421. 
BICE,  Appellant,  v.  McKUNE,  Respondent. 

Isk-KD  —  BOITHDAXT  —  SuBTST  —  F1KLD-NOTE8  —  DbSCBIPTIOM  —  MONUMSlfTB. 

!  The  oontroTersy  is  as  to  the  location  of  the  northern  line  of  a  tract  of 

land  sold  by  the  State.  Respondent  purchased  560  acres  of  swamp 
and  overflowed  land  from  the  State  before  the  United  States  survey 
and  before  ihe  lines  of  Section  1  (^^ref  erred  ^o)  had  been  mn.  By  refer- 
ence to  the  field-notes  of  the  survey  of  the  County  Surveyor,  a  definite 
description  of  the  land  by  metes  and  bounds  is  found.  Held^  while 
the  County  Surveyor  could  not  run  the  section  lines,  nor  subdivide  it 
into  half  or  quarter  sections,  he  could  survey  a  tract  of  660  acres, 
which  should  be  bounded  oo  the  north  by  a  township  line  and  on  the 
east  by  the  Cosumnes  river,  and  by  the  aid  of  those  two  fixed  monu- 

I  ments  and  the  courses  and  the  distances  Riven,  there  is  no  difficulty 

in  deteimining  the  proper  boundaries  of  the  land  conveyed  to  respond- 
ent. The  north  line  of  the  township  (5)  constitutes  the  boundary  of 
the  land. 

Appeal  from  Superior  Court,  Sacramento  County. 

8.  8.  BoU  for  appellant. 
Ireeman  dk  Boies  for  respondents. 

Shabpstein,  J'.,  delivered  the  opinion  of  the  Court:  * 

The  respondent,  McEune,  purchased  of  the  State  660  ac|:es 
of  swamp  and  overflowed  land, which  had  not  then  been  sur- 
veyed by  the  United  States,  but  of  which  he  procured  a  sur- 
vey to  be  made,  by  the  County  Surveyor  of  the  county  in 
which  said  land  was  situated,  according  to  the  provisions  of 
the  statute  then  in  force. 
I  The  controversy  is  as  to  the  location  of  the  northern  bound- 

I  ary  line  of  the  tract  sold  by  the  State  to  the  respondent. 

He  claims  that  the  land  purcnased  bv  him  is  bounded  on  the 
I  north  by  the  northern  line  of  township  five  north,  of  range 
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five  east.  And  he  bases  that  claim  upon  the  field-notes  of 
the  survey  by  the  County  Surveyor,  of  which  the  f olIoMring 
is  a  copy : 

''  Be^nning  at  the  southwest  comer  of  Section  1;  t&ence 
north  eighty  chains,  to  the  township  line;  thence  east  nine 
chains,  to  Cosumnes  river;  in  all,  eignty  chains;  thence  south 
on  range  line,  forty  chains;  thence  south  forty  chains;  thence 
west  thirty-eight  and  fifty-one-hundredths  chains,  to  Co- 
sumnes river;  in  all,  sixty  chains,  to  place  of  beginning." 

When  that  survey  was  made,  the  location  of  the  southwest 
comer  of  Section  1  had  not  been  determined  by  a  United 
States  survey.  But  the  township  line  referred  to  had  been 
run.  That  fine  and  the  Cosumnes  river  constituted  the  only 
fixed  objects  referred  to  in  said  field-notes.  After  the  re- 
spondent had  purchased  the  land,  it  was  surveyed  by  the 
United  States,  and,  according  to  that  survey,  the  southwest 
comer  of  said  Section  1  is  considerably  more  than  80  chains 
south  of  said  township  line,  and  the  strip  of  land  lying  be- 
tween a  line  80  chains  north  of  the  south  line  of  said  section 
and  said  township  line  was  subdivided  into  lots  numbered  1, 
2,  3,  4,  which  the  State  afterward  undertook  to  sell  and  con- 
vey to  the  appellant;  so  that  the  only  question  which  we 
have  to  decide  is,  whether  these  lots  were  included  in  the 
conveyance  of  the  State  to  the  respondent. 

The  certificate  of  purchase  issued  March  16,  1864,  to  the 
respondent,  describes  the  land  sold  to  him  as  follows : 

''  Survey  number  six  hundred  and  fifteen,  Sacramento 
County,  the  noi*th  half,  the  southwest  quarter,  and  the  west 
half  of  the  southeast  quarter  of  Section  1,  Township  5  north,. 
Bange  5  east.  Mount  jDiablo  base  and  meridian." 

And  in  the  patent  issued  to  respondent  January  24,  1872, 
the  following  description  is  given : 

''  Said  lands  being  situated  in  Sacramento  County,  and  de- 
scribed as  follows,  to  wit:  Survey  number  six  hundred  and 
fifteen,  swamp  and  overflowed  land,  Sacramento  County, 
township  number  five  north,  range  number  five  east.  Mount 
Diablo  meridian,  section  number  one;  the  north  half,  the 
southwest  quarter  and  west  half  southeast  quarter,  Section  1, 
and  more  particularly  described  in  the  field-notes  of  said 
survey,  as  follows :  The  north  half,  the  southwest  quarter  and 
the  west  half  of  the  southeast  quarter  of  Section  I,  township 
five  north,  range  five  east.  Mount  Diablo  meridian,  contain- 
ing five  hundred  and  sixty  acres." 

As  before  stated,  the  respondent  purchased  before  the 
United  States  survey  was  made,  and  before  the  lines  of  Sec- 
tion 1  had  been  run;  and  at  the  time  of  such  purchase  there 
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were  no  sach  legal  subdivisions  as  half  or  quarter  sections  of 
said  section  in  existence.  But  by  reference  to  the  field-notes 
of  the  survey  of  the  County  Surveyor  we  find  a  definite  de- 
scription of  said  land  by  metes  and  bounds,  and  the  respond- 
ent purchased  the  land  included  in  that  survey.  The  County 
Surveyor  could  not  run  the  section  lines  nor  subdivide  it  into 
half  or  quarter  section^,  but  he  could  survey  a  tract  of  560 
acres,  which  should  be  bounded  on  the  north  by  a  township 
line,  and  on  the  east  by  the  Cosumnes  river,  and  by  the  aid 
of  those  two  fixed  monuments,  and  the  courses  and  distances 
given,  there  is  no  difficulty  in  determining  the  proper  bound- 
aries of  the  land  conveyed  to  the  respondent.  And  we  do  not 
doubt  that  the  north  line  of  township  five  constitutes  the 
northern  boundary  of  said  land. 

We  find  no  error  in  the  rulings  of  the  Court  upon  the  ad- 
missibility of  evidence  to  the  introduction  of  which  the  ap- 
pellant objected. 

Judgment  and  order  affirmed. 

We  concur:  Morrison,  C.  J.,  Myrick,  J.,  Thornton,  J. 

Department  No.  2. 


Filed  February  16.  1883. 
No.  ^545. 

LAMBERT,  Respondent,  v.  MoCLODD,  AppBLLiLNT. 

Balk  ok  Cbsdit — Bbplbtin — Hobss — Olaim  and  Dblitsbt.  In  this  oase 
it  is  held  that  the  sale  of  the  horse  in  controversy  was  a  sale  on 
orediti  and  therefore  the  right  of  property  and  right  of  possession 
Tested  in  the  pnrohaser,  in  tiie  alwence  of  a  stlpnlation  to  the  oon» 
trary. 

Ii>. — Id.  While  it  was  stipulated  that  the  right  of  property  shonld  not  pass, 
it  was  not  stipulated  that  the  right  of  possession  of  the  horse  should 
not  pass.  This  latter  right  is  snffloient  to  maintain  the  possession  of 
defendant  claiming  under  the  pxach^aer. 

Id. — ^Ferdino.  There  is  no  finding  upon  the  subject  of  the  purchaser's  de- 
fault under  the  contract  of  sale. 

Appeal  from  Superior  Court,  Sau  Francisco. 

Chickering  dk  Thomas  for  appellant 

Dudley  &  Dudley  and    Van  Ness  &  Moore  for  respondent. 

Thobnton,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  action  of  claim  and  delivery  of  a  horse  alleged 
to  be  of  the  value  of  $700.  Judgment  passed  for  plaintiff. 
I>efendant  moved  for  a  new  trial,  which  motion  was  denied, 
and  defendant  appeals  from  the  judgment  and  the  order  de- 
iiying  the  motion  above  mentioned. 
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The  principal  question  arises  on  the  decision  of  the  Court 
below,  which,  so  far  as  necessary  to  be  stated,  is  contained 
in  the  following  findings  of  fact : 

"  1.  That  in  the  month  of  May,  1876,  the  plaintiff  was 
the  owner  and  entitled  to  the  immediate  possession  of  the 
personal  property  described  in  the  complaint  filed  in  this 
action. 

''  2.  That  in  the  month  of  May,  and  while  still  the  owner 
of  said  horse,  and  so  in  possession  of  the  said  horse,  the 
said  plaintiff  agreed  with  one  W.  D.  Goates  to  sell  the  said 
horse  to  said  Coates  upon  the  following  terms  and  conditions, 
to  wit: 

' '  That  the  said  Coates  should  purchase  for  the  said  plaintiff 
as  much  stock  as  $1,000  would  carry  upon  a  margin,  to  wit: 
the  customary  margin  allowed  in  tne  office  of  uie  firm  of 
Hunt  &  Coates,  and  should  carry  said  stock  for  said  plaintiff, 
at  the  risk  of  said  W.  D.  Coates,  until  a  profit  was  realized 
upon  the  sum  of  11,000,  and  when  said  profit  was  so  real- 
ized, the  said  Coates  should  notify  the  said  plaintiff,  and 
that  upon  the  receipt  of  said  notice  the  said  plaintiff  should 
elect  to  draw  down  the  said  profit  of  $1,000,  or  carry  at  his 
own  risk  the  stock  so  purchased  as  aforesaid. 

' '  3.  That  a  bill  of  sale  of  said  horse  from  the  said  plaintiff 
to  said  Coates  was  made  and  signed  by  the  plaintiff,  and  was, 
by  the  consent  and  agreement  of  the  said  plaintiff  and  the 
said  Coates,  placed  in  the  hands  of  one  John  L.  Hunt,  to  be 
held  by  him  m  trust  for  both  parties,  until  the  said  Coates 
should  notify  the  said  plaintiff'  of  the  realization  of  a  profit 
of  $1,000  upon  the  stock  purchased  as  aforesaid,  and  that 
thereupon  the  said  Hunt  should  deliver  the  said  bill  of  sale 
of  the  said  horse  to  the  said  Coates. 

''  4.  That  it  was  agreed  and  understood  by  and  between 
said  parties  that  the  title  to  said  horse  should  not  vest  in  the 
said  Coates  until  the  delivery  to  him  of  the  said  bill  of  sale 
in  the  manner  hereinbefore  set  forth. 

''  6.     That  upon  the  completion  of  the  said  contract,  in  . 
the  month  of  May,  1876,  aforesaid,  the  said  plaintiff,  under 
the  terms  of  said  contract,  delivered  the  said  horse  into  the 
possession  of  the  said  Coates. 

'*6.  That  the  firm  of  Hunt  &  Coates,  composed  of  John 
L.  Hunt  and  W.  D.  Coates,  failed  and  became  bankrupt  in 
the  month  of  January,  a.  d.  1878. 

'^7.  That  thereupon  the  said  plaintiff  demanded  of  said 
Coates  the  return  of  said  horse,  which  demand  the  said 
Coates  failed  and  refused  to  comply  with. 
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' '  8.  That  subsequent  to  the  making  of  the  contract  here- 
inbefore set  forth,  and  prior  to  this  action,  the  said  Goatds 
transferred  the  possession  of  the  said  horse  to  the  defendant 
in  this  action. 

''9.  That  the  said  W.  D.  Goates  has  not,  at  any  time 
since  the  making  of  the  contract  hereinbefore  set  forth,  no- 
tified said  plaintiff  of  the  realization  of  the  profit  of  $1,000, 
or  given  the  said  plaintiff  any  notice  whatsoever  in  relation 
thereto;  and  that  the  stock  purchased  by  said  Coates  has  not 
realized  a  profit  of  the  said  amount  since  the  day  of  its  purr 
ohase  by  the  said  Coates.*' 

The  Court  held  as  conclusions  of  law  from  the  foregoing 
facts  that  the  sale  to  Coates  was  a  conditional  sale,  and  that 
tiie  title  of  the  property  in  dispute  was  not  to  pass  to  Goates 
nntQ  the  performance  of  the  conditions;  that  the  conditions 
had  not  been  performed,  and  no  title  passed  to  Coates  or  to 
defendant.    Therefore  plaintiff  was  entitled  to  judgment. 

It  istslear  that  the  sale  of  the  horse,  as  found,  was  a  sale 
on  credit,  or  time;  for  the  stock  was  to  be  bought  at  a  future 
day,  and  the  horse  was  to  be  delivered  at  once.  This  is  the 
meaning  of  the  findings.  (See  findings  1  to  5,  both  inclusive.) 
On  such  a  sale,  the  right  of  property  and  right  of  possession 
▼est  in  the  purchaser  (Coates),  unless  it  is  stipulated  to  the 
contrary.  {Bhxam  v.  Sa^idei's,  4  B.  and  C.  941;  Benjamin 
on  Sales,  3d  Am.  Ed.  Sec.  678.)  In  this  case  it  was  stipu- 
lated, and  it  is  so  found,  that  the  right  of  property  should 
not.  pass  until  Coates,  the  purchaser,  should  notify  the 
plaintiff  of  the  realization  of  the  profit  fixed  by  the  contract 
upon  the  stock  to  be  purchased  by  Coates.  oxxt  it  was  not 
stipulated  that  Coates  should  not  have  the  right  of  posses- 
sion of  the  horse;  and  this  right  is  sufficient  to  maintain  the 
possession  of  the  defendant  claiming  under  Coates,  unless 
snob  right  has  terminated.  Coates  having  purchased  the 
stock,  as  long  as  he  carried  it  he  was  entitled  to  the  pos- 
session. He  was  then  complying  with  his  contract,  and  was 
in  no  default.  There  is  evidence  that  Coates  purchased  the 
stock,  in  accordance  with  his  agreement,  and  none  to  the 
contrary,  and  such  seems  to  have  been  assumed  as  a  fact  in 
the  9th  finding,  though  it  is  not  expressly  found.  There  is 
no  finding  that  Coates  was  not  carrying  the  stock  purchased 
by  him,  as  above  stated,  and  as  lon^  as  he  was  carrying  the 
stock,  as  we  have  seen,  he  was  entitled  to  the  possession. 
To  put  Coates  in  default,  he  must  have  ceased  to  carry  the 
stock,  or  it  must  appear  that  though  he  was  carrving  it,  there 
vasno  probability  that  the  profit  of  $1,000  would  be  realized 
npon  it  within  a  reasonable  time.  We  cannot  hold  as  matter 
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of  law  or  fact  that  he  was  not  carrying  the  stock  as  agreed 
on.  This,  if  true,  should  haye  been  found.  It  is  assumed 
by  the  Court  below  as  a  fact  that  he  purchased  the  stock  as 
required  by  the  agreement,  and  it  does  not  appear  but  that 
he  was  doing  all  mat  was  necessary  to  carry  it.  We  cannot 
know  that  there  was  any  assessment  to  be  paid  on  the  shares 
purchased,  or  anything  else  to  be  done  by  Coates,  in  order 
to  carry  the  stock,  in  tne  absence  of  a  finding  to  that  effect. 
It  may  be  that  there  was  no  assessment  to  be  paid,  and  that 
nothing  was  to  be  done  in  order  to  carry  the  stock;  that  all 
that  was  required  was  to  hold  it  for  a  rise. 

If  it  be  true  that  Coates  was  and  is  carrying  the  stock,  and 
there  is  no  reasonable  probability  that  the  profit  of  $1,000 
will  be  realized  within  a  reasonable  time,  this  must  be  made 
to  appear  to  the  Court  by  a  finding  to  that  effect,  or  it  can- 
not be  noticed  here.  This  Court  cannot  judicially  know  that 
such  is  the  fact.     The  Court  below  should  find  it,  if  it  be  so. 

The  finding  that  the  firm  of  Hunt  &  Coates  failed  and  be- 
came bankrupt  in  January,  1878,  show^s  no  breach  of  the 
contract  on  the  part  of  Coates.  Coates  may  still  be  solvent 
and  able  to  comply,  and  actually  comply  with  the  contract. 
There  is  nothing  strange  in  a  firm  becoming  insolvent  and 
one  of  the  partners  remaining  solvent. 

Should  it  appear  that  Coates  has  abandoned  all  idea  of 
carrying  out  the  contract,  the  plaintiff  would  be  entitled  to 
recover. 

It  follows  from  the  foregoing  that  the  judgment  and  order 
must  be  reversed,  and  the  cause  remanded  for  a  new  trial, 
and  it  is  so  ordered. 

We  concur:  Myrick,  J.,  Sharpstein,  J. 

Department  No.  1. 
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No.  7848. 

PACIFIC  LAND  AND  TEUST  CO.,  Appellant, 

V. 

BLOCHMAN,  Eespondent. 

Beal  Estate  Bbokbb — Contbact.     McCarthy  y.  Loupe,  10  Pac.  0.  L.  J. 
562,  foUowed. 

Appeal  from  Superior  Court,  San  Francisco. 

PiUsbiiry  &  lUiis  for  appellant. 
Stanley,  Sioney  &  Hayes  for  respondent. 

By  the  Coubt: 

On  authority  of  McCarthy  v.  Loupe,  10  Pac.  0.  L.  J.  662, 
judgment  afiQrmed. 
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Department  No.  !• 


[Filed  February  16,  1883.]' 

No.  8804. 

HULL,  Petitioner, 

V. 

THE  SUPERIOR  COURT  OF  SHASTA  COUNTY. 

Ombxiobabi — Shesitf — JuBiaDiOTioM — Shasta  Coitntt — Office  —  Offioxaii 
Boois — Tax  Ooli^ctob. — (Per  McKee,  J.,  Ross  J„  concurring:)  One 
Hopping,  claiming  to  be  the  Sheriff  and  l^az  Collector  of  Shasta 
County,  and  the  incumbent  in  office,  commenced  proceedings  in  the 
Superior  Court  against  petitioner  herein,  and  anoUier,  under  Sections 
1015-16  Political  Code,  to  compel  them  to  deliver  to  him  the  books 
and  papers  pertaining  to  the  office  in  their  possession.  No  denial  of 
the  petition  was  interposed  by  answer,  but  merely  an  averment  that 
petitioner  had  not  quali^ed.  The  Court  ordered  the  books  and  papers 
delivered  up,  and  enforced  the  order  by  an  order  for  a  warrant,  di- 
rected t6  a  constable,  commanding  him  to  make  search  for  and  to  take 
and  deliver  the  books  and  papers  to  the  petitioner.  Held,  the  Court 
bad  jurisdiction  of  the  subject-matter  of  the  petition;  and,  as  it  ac- 
quired jurisdiction  of  the  persons  of  the  defendants,  it  had  jurisdic- 
tion to  make  the  orders  which  were  made  and  entered  in  the  proceed- 
ing. 

Id, — Id. — ^In  the  proceeding,  which  involved  only  the  question  of  right  to 
the  books  and  papers  of  the  office,  and  not  of  the  right  to  the  office 
itself,  there  was  not  only  a  presumption  in  favor  of  Hopping  as  to  in- 
cumbency of  the  office,  but  the  proofs  themselves  made  h  prima  facie 
case  of  election,  qualification  and  incumbency  in  his  favor. 

iD.-^BoRDfl — Quo  Wabbamto.  Prima  fade  the  bonds  under  which  Hopping 
qualified  were  sufficient.  But  even  if  the  bonds  were  insufficient,  that 
drcumstanoe  would  merely  affect  his  right  to  the  office — ^it  would  not 
touch  the  question  of  his  incumbency.  Being  the  actual  incumbent 
of  the  office,  he  was  in  possession  under  color  of  right;  he  was  at  least 
a  de  facto  officer,  and  had  a  vested  right  to  act  as  such  unti]  his  right 
was  questioned  by  some  one  in  a  proper  proceeding  for  that  purpose. 
Such  a  contest  could  not  be  originated  by  certiorari.  It  can  be  made 
only  by  an  originid  proceeding  by  information  in  the  nature  of  a  quo 
warranio  against  hin\  as  incumbent  of  the  office. 

Per  McEinstry^  J.,  specvaUy  concurring: 

Id.— Is. — Cbnbus— DiBTBioiB — Bkoboanization  of  CouinT  —  Supbbvibobs, 
It  would  not  be  the  effect  of  the  new  census  to  reorganize  Shasta  as  a 
county  government  of  the  second  class.  Each  Supervisor  must  be  an 
elector  of  the  district  he  represents.  (Political  Code.  4023.)  The 
new  census  would  impose  upon  the  existing  Board  of  Supervisors  the 
duty  of  redistrioting  the  county,  a  duty  which  could  perhaps  be  en- 
forced by  mandamus.  (Political  Code,  4026.)  The  increased  popu- 
lation would  give  Shasta  a  right  to  a  governmental  organization  as  a 
second-class  county,  but  the  Code  provides  the  only  mode  by  which 
such  organization  may  be  given  an  actual  existence  and  operation. 
Until  the  county  is  redistricted,  and  provision  made  for  the  selection 
of  the  appropriate  number  of  Supervisors,  Shasta  remains  of  the  third 
elass. 
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Id. — Id.  Until  the  Superyisors  discharge  their  duty  of  providing  five  dis- 
tricts, so  that  the  county  government  may  be  made  to  accord  with 
other  county  governments  of  the  second  class,  Shasta  remains  a  third- 
class  county,  although  it  may  be  in  a  sense  olassifled  as  of  the  second 
class,  and  entitled  to  a  second-class  government.  Its  officers  are  officers 
of  the  third  class. 

Id. — Id.  The  Code  contemplates  no  such  anomaly  as  that  a  third-class 
county  shall  ^ave  a  second-class  Sheriff.  Section  4122  of  the  Political 
Code  requires  of  county  officers  official  bonds  corresponding  to  the 
class  of  the  county  **  of  which  they  are  officers."  All  are  officers  of 
the  same  class.  Hopping  is  Sheriff  of  a  county  of  the  third  class  until 
the  government  of  a  second-class  county  is  set  into  operation. 

Eeview  (Certiorari). 

Taylor^  Boshoi^ough  and  Ridman  for  petitioner. 
Qurber  and  Belcher  for  respondent. 

MoKee,  J.,  delivered  the  opinion  of  the  Court: 

This  is  a  proceeding  by  certiorari  to  review  a  proceeding 
had  in  the  Superior  Court  of  Shasta  County.  It  appears  by 
the  record  returned  in  the  proceeding  that  on  the  3tn  day  of 
January,  1883,  W.  E.  Hopping,  claiming  to  be  the  Sheriff 
and  Tax  Collector  of  the  county  of  Shasta,  and  the  incxun- 
bent  in  office,  commenced  the  proceeding  by  filing  a  petition 
against  Sylvester  Hull  and  Bobert  Kennedy  to  compel  them 
to  deliver  to  him  the  books  and  papers  belonging  to  the 
office  in  their  possession,  which  it  was  alleged  they  had 
refused  to  deliver  to  him  on  demand.  Hull  and  Ken- 
nedy appeared  to  the  proceeding;  one  of  them  answered  the 
petition,  the  other  did  not.  Neither  denied  any  of  its  alle- 
gations. The  answer  of  Hull  merely  averred  that  the  peti- 
tioner had  not  qualified. 

But  the  petition  alleged,  and  the  Court  found,  that  the 
petitioner  was  on  the  8th  of  January,  1883,  and  ever  since 
had  been,  the  duly  elected  and  qualified  Sheriff  and  Tax  Col- 
lector of  the  county,  and  the  incumbent  in  office,  and  as  such 
was  entitled  to  the  books  and  papers  of  the  office  in  the  de- 
fendant's possession.  It  therefore  ordered  them  to  deliver 
to  the  petitioner  such  books  and  papers,  and  enforced  the 
order  by  an  order  for  a  warrant,  directed  to  a  Constable  of 
the  county,  commanding  him  to  make  search  for  and  to  t^e 
and  deliver  such  books  and  papers  to  the  petitioner.  These 
orders  are  now  claimed  to  have  been  made  without,  or  in 
excess  of,  the  jurisdiction  of  the  Court. 

But  upon  the  filing  of  the  petition  the  Court  was  author- 
ized by  Sections  1016-16  of  the  Political  Code  to  proceed  in 
a  summary  way,  after  notice  of  the  petition  to  the  adverse 
parties,  and  to  make  the  order  applied  for,  and  to  enforce  it 
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by  attachment  or  warrant.  By  these  sections  of  the  Code 
the  Court  had  jurisdiction  of  the  subject-matter  of  the  peti- 
tion; and,  as  it  acquired  jurisdiction  of  the  persons  of  the 
defendants,  it  had  jurisdiction  to  make  the  orders  which 
were  made  and  entered  in  the  proceeding. 

l^e  real  contention,  however,  is  that  the  Court  exceeded 
its  jurisdiction  in  making  the  orders,  because  the  petitioner 
had  not  alleged  in  his  petition  that  he  was  the  ''  actual 
incumbent "  of  the  office.  The  allegation  is:  ''  That  on  the 
8th  of  January,  1883,  he  was,  and  ever  since  has  been,  and 
he  now  is,  the  duly  elected  and  qhalified  Sheriff  and  ex-officio 
Tax  Collector  of  Shasta  County^  State  of  California,  and  at 
said  times  he  was,  and  he  now  is,  the  incumbent  of  the  said 
offices."  It  was  also  alleged  'Hhat  he  was  formerly,  to  wit, 
immediately  prior  to  said  8th  day  of  January,  1883,  an  in- 
cumbent of  said  offices,  and  the  said  Hobert  Kennedy  was, 
immediately  prior  to  said  last-named  date.  Under-sheriff 
and  Deputy  Tax  Collector  of  said  county."  These  allega- 
tions were  admitted,  and  from  them,  as  facts,  the  inference 
is  fairly  deducible  that  the  petitioner  Hopping  was  the  com- 
plete incumbent,  and  Hull  had  been  the  former  incumbent 
of  the  office. 

Besides,  the  record  shows  that  Hopping  was  elected  by 
the  people  of  Shasta  County  at  the  general  election  of  18812; 
that  he  received  his  certificate  of  election,  and,  within  the 
statutory  time  after  receiving  the  same,  took  and  subscribed 
the  oath  of  office  and  gave  two  bonds — one  as  the  official 
bond  of  the  Sheriff,  in  the  sum  of  $10,000,  and  the  other  as 
the  bond  of  the  Tax  Collector,  in  the  sum  of  115,000,  both  of 
which  were  approved,  filed  and  recorded,  and  at  the  time  of 
the  proceeding  he  was  peaceably  acting  as  Sheriff  and  en- 
gaged in  performing  the  duties  of  the  office. 

Of  course,  election  alone  did  not  constitute  Hopping  the 
incumbent  of  the  office.  The  law  required  him,  after  re- 
oeiving  his  certificate  of  election,  to  take  the  oath  of  office 
and  give  bonds  within  the  time  required  by  law.  If  he  failed 
to  do  these  things  according  to  law  and  within  the  time  re- 

fuired  by  law,  the  office  was  vacant.  (Sections  907,  947, 996, 
^ol.  Code;  Payne  v.  San  Francisco,  3  Cal.  125;  People  v. 
laylor,  57  id.  620.)  Until  an  officer-elect  takes  the  oath 
of  office  and  gives  bonds  according  to  law,  he  is  not  author- 
ized to  discharge  the  duties  of  office.  He  is  not  an  incum- 
bent. 

But  the  allegations  and  proofs  in  the  proceeding  under  re- 
view were  sufficient  to  sustain  the  findings  and  decision  of 
the  Court  that  Hopping  was  the  actual  incumbent. 
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In  the  case  ol  Ihe  People  v,  Clingan,  5  Cal.  389,  which  was 
a  proceeding  by  quo  warranto  against  one  who  claimed  to  ex- 
ercise the  duties  of  Sheriff  of  Marin  County,  the  fact  that  the 
claimant  acted  as  Sheriff  was,  in  connection  with  his  certificate 
of  election,  held  sufficient  to  raise  the  presumption  that  he  had 
executed  his  bond  and  taken  the  oath  of  office.  So  in  the 
proceeding  under  review — a  proceeding  which*  involved  only 
the  question  of  right  to  the  books  and  papers  of  the  office, 
and  not  of  the  right  to  the  office  itself — there  was  not  only  that 
presumption  in  favor  of  incumbency  of  the  office,  but  the 
people  themselves  made  out  a  prima  fade  case  of  election, 
qualification  and  incumbency  in  favor  of  the  petitioner. 

But,  it  is  answered,  there  was  no  qualification,  because, 
under  the  United  States  census  of  18o0,  Shasta  County  had 
a  population  of  9492  inhabitants,  and  was,  by  operation  of 
Section  4007  of  the  Political  Code,  classified  as  a  second-class 
county,  the  Sheriff  and  Tax  Collector  of  which  was  reouired 
by  law  to  qualify  by  giving  bonds,  as  Sheriff  for  $25,000,  and 
as  Tax  Collector  for  the  sum  of  $30,000.  Such  bonds  were 
not  given  by  Hopping;  the  bonds  which  he  gave  were  for  the 
amounts  fixed  by  law  for  counties  of  the  third  class;  there- 
fore, it  is  contended,  the  bonds  were  wholly  insufficient  and 
not  according  to  law,  and  did  not  qualify  Hopping  to  dis- 
charge the  duties  of  the  office  or  to  become  the  incumbent 
of  it. 

Prima  facie^  however,  the  bonds  under  which  he  qualified 
were  sufficient.  Being  sufficient,  his  right  to  the  office  and 
its  incidents  was  unquestionable.  But  even  if  the  bonds 
were  insufficient,  that  circumstance  would  merely  affect  his 
right  to  the  office — it  would  not  touch  the  question  of  his  in- 
cumbency. Being  the  actual  incumbent  of  the  office,  he  was 
in  possession  under  color  of  right;  he  was  at  least  a  de  facto 
officer,  and  had  a  vested  right  to  act  as  such  until  his  right 
was  questioned  by  some  one  in  a  proper  proceeding  for  that 
purpose.  Such  a  contest  could  not  be  originated  by  certi- 
orari. It  can  be  made  only  by  an  original  proceeding  by  in- 
formation in  the  nature  of  a  quo  warra^ito  against  him  as  in- 
cumbent of  the  office.  (People  v.  Olds,  3  Cal.  176;  People  v. 
Scannellf  7  id.  432;  Satterlee  v.  San  Frandaco,  23  id.  320; 
People  V.  Sassovich,  29  id.  480.) 

We  think  the  Superior  Court  regularly  pursued  its  author- 
ity, and  the  orders  are  affirmed. 

I  concur:  Boss,  J. 

OONCUKRING    OPINION. 

I  concur :  Section  4006  of  the  Political  Code  reads :  **  When- 
ever a  new  census  is  taken,  the  counties,  on  the  first  day  of 
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July  thereafter,  are,  by  operation  of  law,  classified  under  such 
census. "  If  it  should  be  admitted  that  Section  4006  refers 
to  a  United  States  census,  that  we  take  judicial  notice  of  the 
completion  of  the  census  of  1880,  and  of  the  fact  that,  by  the 
return  of  such  census,  Shasta  has  a  population  of  more  than 
8000,  and  it  should  further  be  admitted  that  under  the  law 
the  failure  of  a  Sheriff  to  file,  within  the  time  limited  by  the 
statute,  a,  proper  bond  necessarily  deprived  him  of  his  char- 
acter as  an  actual  incumbent,  the  results  claimed  by  petitioner 
would  not  follow. 

It  would  not  be  the  effect  of  the  new  census  to  reorganize 
Shasta  as  a  county  government  of  the  second  class.  Each 
Supervisor  must  be  an  elector  of  the  district  he  represents. 
(Pol.  Code,  4023.)  The  new  census  would  impose  upon  the 
existing  Board  of  Supervisors  the  duty  of  redistricting  the 
county — ^a  duty  which  could  perhaps  be  enforced  by  manda- 
mus. (Pol.  Code,  4023.)  The  increased  population  would 
give  Shasta  a  right  to  a  governmental  organization  as  a  sec- 
ond-class county,  but  the  Code  provides  the  only  mode  by 
which  such  organization  may  be  given  an  actual  existence  and 
operation.  Until  the  county  is  redistricted,  and  provision 
made  for  the  selection  of  the  appropriate  number  of  Super- 
visors, Shasta  remains  of  the  third  class.  Otherwise  it  would 
be  a  second-class  county  as  to  the  Sheriff's  bond,  buta  third- 
class  county  with  reference  to  the  far  more  important  matter 
of  the  number  of  its  governing  body,  their  powers  and 
duties.. 

The  tUle  of  the  Code  in  which  are  found  the  sections  above 
referred  to  is   **  The  Government  of  Counties."    A  county 

government  of  the  second  class  is  one  with  five  Supervisors, 
hasta  has  three  Supervisors,  and  cannot  have  more  until  the 
three  shall  redistrict  the  county.  Until  they  discharge  their 
duty  of  providing  five  districts,  so  that  the  county  govern- 
ment may  be  made  to  accord  with  other  county  governments 
of  xhe  second  class,  Shasta  remains  a  third-class  countyi 
although  it  may  be,  in  a  sense,  classified  as  of  the  second 
class,  and  entitled  to  a  second-class  government.  Its  officers 
are  officers  of  the  third  class.  The  Code  contemplates  no 
such  anomaly  as  that  a  third-class  county  shall  have  a  second- 
class  Sheriff  Section  4122  of  the  Political  Code  requires  of 
county  officers  official  bonds  corresponding  to  the  class  of  the 
county  *'  of  which  they  are  officers."  All  are  officers  of  the 
same  class.  Hopping  is  Sheriff  of  a  county  of  the  third  class 
until  the  government  of  a  second-class  county  is  set  into 
operation. 

MoKmsTBY,  J. 


30  Hewlett  v.  Steele  et  al. 


Department  No.  1. 


[Filed  February  15,  1883.] 
No.  7658. 

HEWLETT,  Appellant,  v.  STEELE  et  al.,  Respondents. 

Opinzon — Becobd— Appeal.  The  opinion  of  the  Court  below  constitntes  no 
part  of  the  record  on  appeal. 

Id. — ^ExciBpnoNB.  Certain  "points"  made  by  appellant  not  oonsidered, 
beoanse  no  exceptions  were  preserved  to  the  action  of  the  Oonrt 
below  in  the  partioalars  complained  of. 

Id. — Eyidenob — Conyebsation — Juby.  As  to  a  conversation,  admissible  if 
heard  by  appellant,  held^  the  disputed  question  whether  he  did  hear 
it  was  properly  left  to  the  jury. 

Id. — ^LsTTBB.  Oral  testimony  as  to  the  contents  of  a  certain  letter,  hM^ 
properly  stricken  oat. 

Id. — Cboss-examimation.  Questions  put  by  the  Judge  below,  of  which  ap- 
pellant complains,  were  not  objected  to,  and  there  was  no  abuse  of 
power  in  preventing  the  repetitton  of  the  same  question,  once  or 
oftener  answered,  or  in  restricting  cross-examination  within  reason- 
able limitB. 

Id. — ^Finding.  The  evidence  admitted  without  objection  sustains  the  find- 
ing of  the  Court. 

Appeal  from  Superior  Court,  San  Francisoo. 

H.  G.  tirehaugh  for  appellant. 
Robinson,  Olney  dc  Byrne  for  respondents. 

By  the  Court  : 

The  Court  below  found  that  plaintiff  waived  his  right  to 
the -notes  of  defendant,  under  the  oomposition  agreement, 
and  had  received  in  lieu  thereof  the  note  of  J.  C.  and  George 
Steele  for  $4,000,  bearing  interest  at  the  rate  of  12  per  centum 
per  annum  (which  note  was  paid),  together  with  the  right  to 
retain  a  residuary  interest  in  certain  stocks;  also,  that  the 
$4,000  note  was  paid.  The  evidence  admitted  without  ob- 
jection sustains  the  finding. 

The  appellant  seeks  to  maintain  his  first  point  by  reference 
to  the  opinion  of  the  Court  below,  which  constitutes  no  part 
of  the  record. 

The  second,  third,  fourth,  fifth,  sixth,  seventh,  eighth, 
ninth,  and  tenth  ''points,''  made  by  appellant  cannot  be 
considered,  because  no  exceptions  were  preserved  to  the 
action  of  the  Court  below  in  the  particulars  complained  of. 

The  plaintiff  (the  appellant)  moved  to  strike  out,  as  hear- 
say, testimony  of  an  alleged  conversation  which  was  admis- 
sible if  heard  by  plaintiff.  Plaintiff  was  in  the  room  when 
the  conversation  was  had,  and  mav  have  heard  it.  The  dis- 
puted  question  whether  he  did  hear  it  was  properly  left  to 
the  jury. 
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The  Court  below  was  justified  in  striking  out  oral  testi- 
mony as  to  the  oontents  of  a  certain  letter. 

Questions  put  by  the  Judge  below,  of  which  appellant 
complains,  were  not  objected  to,  and  there  was  no  abuse  of 
power  in  preventing  the  repetition  of  the  same  question, 
once  or  oftener  answered,  or  in  restricting  cross-examina- 
tion within  reasonable  limits. 

[t  is  not  necessary  to  consider  other  suggestions  of  appel> 
laiit's  counsel. 

Judgment  and  order  affirmed. 


Department  No.  1. 


[Tiled  February  16,  1883.] 
No.  8803. 

HULL 

V. 

THE  8UPJBRIOE  COURT  OF  SHASTA  COUNT?  and 

W.  E.  HOPPING. 

PBOHiBmoN — Shbbiff — Quo  Warranto.    Prohibition    is  not  available  as 

a  remedy  to  prevent  the  acts  of  a  dt  facto  or  dejure  ministerial  officer; 

nor  to  prevent  judicial  acts  already  done. 
Ii>. — li>.    The  right  of  one  claiming  to  act  as  Sherifif  of  a  connty  can  only  be 

questioned  in  a  proper  proceeding  by  information  in  the  nature  of -a 

quo  warranto. 

Prohibition. 

Taylor^  Roaboraiigh  and  Bidman  for  petitioner. 
Oarber  and  Belcher  for  respondents. 

By  the  Court  : 

The  demurrer  to  the  petition  in  this  proceeding  must  be 
sustained.  The  petition  alleges  that  the  Superior  Oourt 
"has  recognized,  does  recognize,  and,  unless  prohibited, 
wiM  continue  to  recognize  and  take  judicial  notice  of,  the  acts 
of  W.  E.  Hopping,"  who  claims  to  act  as  Sheriff  and  Tax 
Collector  of  Shasta  County. 

Prohibition  is  not  available  as  a  remedy  to  prevent  the 
acts  of  a  cfe  facto  or  cfe  jure  ministerial  officer  {People  v. 
Board  of  ElectuyA,  54  Cal.  404;  Le  CorUe  v.  Berkeley,  57  id. 
269);  nor  to  prevent  judicial  acts  already  done. 

The  right  of  one  claiming  to  act  as  Sheriff  of  a  county  can 
only  be  questioned  in  a  proper  proceeding  by  information  in 
the  nature  of  a  qiLO  warranto.  (Hull  v.  Superior  Court, 
2^o.  8804,  ante.) 

Demurrer  sustained  and  writ  dismissed. 


82.  Bennett  v.  Pabdini  et  al. 


Depabtment  No.  2. 


[Filed  February  15,  1883.J 
No.  7821. 

BENNETT,  Appellant, 

V. 

PAEDINI  et  al..  Respondents. 

Injunction — AcmoN — Undebtakinq.  The  action  upon  the  undertaking  on 
inj auction  was  not  prematurely  brought. 

Id. — Findings — AppXAii.  No  findings  were  filed  or  waived,  and  this  was  error. 

Id. — Fikaij  Jvdomknt — Amendment.  Motion  to  dissolve  injunction  made 
on  complaint  alone,  and  granted  on  the  ground  that  the  complaint  did 
not  state  facts  sufiicient  to  constitute  a  cause  of  action.  Subsequently, 
January  14,  1880,  a  demurrer  to  the  complaint  was  sustained  on  the 
same  ground,  and  plaintiff  had  leave  to  amend  within  ten  days. 
Notice  of  the  ruling  was  served,  no  amendment  was  made,  and  nothing 
further  has  ever  been  done  in  the  case .  MMt  the  facts  show  it  wan 
finally  decided  that  Grondona,  plaintiff  therein,  was  not  entitled  to 
the  injunction  on  which  the  undertaking  was  given.  To  hold  the 
contrary  because  a  judgment  was  not  entered  upon  the  failure  of 
Grondona  to  amend,  would  be  adhering  to  form  and  disregarding  sub- 
stance. 

Appeal  from  Superior  Court,  San  Francisco. 

Carnpbell  and  PUlsbury  dt  2Uu8  for  appellant. 
A,  D.  Splivalo  for  respondents. 

By  the  Court  : 

This  is  an  action  upon  an  undertaking  on  injunction. 

It  was  contended  in  the  Court  below  that  the  action  was 
prematurely  brought.  That  Court  sustained  the  contention 
and  gave  judgment  for  the  defendants,  who  were  sureties  on 
the  undertaking. 

The  injunction  order,  upon  the  granting  of  which  the  un- 
dertaking sued  on  was  given,  was  made  in  the  case  of  Groin- 
dona  V.  Bennett^  plaintiff  here,  and  the  writ  of  injunction  was 
issued  thereon  on  the  3d  day  of  November,  1879.  On  motion 
of  Bennett  on  the  12th  of  December,  1879,  the  injunction  was 
dissolved.  It  appears  that  the  motion  to  dissolve  the  injunc- 
tion was  made  on  the  complaint  alone,  and  the  order  grant- 
ing this  motion  was  based  on  the  sole  ground  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  A  demurrer  to  the  complaint  on  the  same  ground 
was,  on  the  14th  of  January,  1880,  sustained,  and  the  plain- 
tiff had  leave  to  amend  within  ten  days.  Notice  of  the 
ruling  on  the  demurrer  was  served  on  Grondona  on  the  same 
day.  Grondona  did  not  amend,  and  nothing  further  has 
ever  been  done  in  the  cause. 
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This  action  was  commenced  on  the  4th  of  February,  1880| 
twenty-one  days  after  the  service  of  the  notice  above  men- 
tioned. 

We  think  the  foregoing  facts  show  that  it  was  finally  de- 
cided that  Grondona  was  Hot  entitled  to  the  injunction  on 
which  the  undertaking  was  given.  To  hold  the  contrarv  be- 
cause a  judgment  was  not  entered  upon  the  failure  of  Gron- 
dona to  amend,  would  be  adhering  to  form  and  disregarding 
substance.  We  think  that  this  action  was  not  prematurely 
brought. 

'So  findings  were  filed  or  waived  in  this  case,  and  this  was 
error. 

Judgment  and  order  reversed,  and  cause  remanded. 

Department  No.  2. 


Filed  February  15, 1883. 
No.  7843. 

LA  SOCIETE  FBANCAISE  d'EPABGNES,  Etc., 

Bespondent, 

V. 

BEABDSLEE,  WABBEN  et  al.,  Appellants. 

Afpsaij — GoNBEMT— JuixiMSNT.  The  Court  will  not  hear  an  appeal  from  a 
judgment  entered  by  the  consent  of  the  party  prosecnting  it.' 

Ii>. — Id.  From  the  papers  nsed  on  the  motion,  the  Oonrt  was  justified  in 
denying  the  motion  to  modify  the  judgment. 

Appeal  from  Superior  Court,  San  Francisco. 

M.  O.  Cobb  for  appellants. 

Stanley,  Stoney  ok  Hayes  for  respondent. 

By  the  Court: 

There  are  two  appeals  in  this  cause,  prosecuted  by  defend- 
ant Warren,  one  from  the  judgment  and  one  from  an  order 
made  after  judgment,  denying  Warren's  motion  to  modify 
the  same. 

The  judgment  was  taken  and  entered  against  Warren  by 
his  consent.  This  disposes  of  the  appeal  from  the  judgment. 
We  will  not  hear  an  appeal  from  a  judgment  entered  by  the 
<x>nsent  of  the  party  prosecuting  the  appeal.  The  judgment 
must  be  affirmed. 

As  to  the  appeal  from  the  order  denying  the  motion  of 
Warren  above  stated,  we  are  of  opinion,  from  the  papers 
used  on  the  motion,  that  the  Court  was  justified  in  denying 
ihe  motion  aforesaid. 

Judgment  and  order  affirmed.. 


34  People  v.  Welsh. 


In  Bane. 


[Filed  February  16,  1883.] 
No.  10,800. 

PEOPLE,  Respondent,  v.  WELSH,  Appellant. 

Intant — Competency — Witness — Evidencb.  A  defendant  in  a  oximinal 
case  is  entitled  to  have  the  question  of  the  competency  of  a  presuma- 
bly incompetent  witness  heard  and  determined  in  his  presence  and 
on  his  trial  before  the  Court  and  the  jury. 

Id. — Id.  The  right  of  defendant  in  that  regard  was  not  violated  in  this 
case.  The  examination  of  the  witness,  aged  9  years,  as  to  his  compe- 
tency, was  twice  had  in  the  presence  of  defendant,  as  prescribed  by 
law.  One  was  a  preliminary  examination  on  a  former  trial,  whidi 
resulted  in  a  disagreement  of  the  jury;  and  the  fact  that  the  other 
was  made  at  the  close  of  the  witness*  testimony  on  the  second  trial, 
was  not,  under  the  circumstances,  prejudicial  ^o  the  defendant. 

Id. — FuoHT — Conduct  of  Defendant.  The  Court  did  not  err  in  admitting 
the  testimony  of  a  witness  to  prove  the  conduct,  flight  and  recapture 
of  defendant  immediately  after  his  arrest.  The  conduct  of  a  party 
before  and  after  the  principal  fact  in  issue  is  admissible,  not  as 
part  of  the  res  gestae,  but  as  a  circumstance  connected  with  the  act 
indicating  the  guilty  intent. 

Appeal  from  Superior  Coui-t,  San  Francisco. 

Horace  Hawes  for  appellant. 
Attomey-Oeneral  for  respondent. 

McKek,  J.,  delivered  the  opinion  of  the  Court: 

The  defendant  was  twice  tried  for  the  offense  of  which  he 
was  ultimately  convicted.  The  first  trial  resulted  in  a  disa- 
greement of  the  jury.  On  that  trial  a  child  of  the  age  of 
nine  years,  after  having  been  preliminarily  examined  as  to 
his  competency  as  a  witness,  was  found  to  be  competent,  and 
testified.  On  the  second  trial  he  was  permitted,  against  the 
objection  of  the  defendant,  to  testify  without  having  been 
theii,  examined  as  to  his  competency;  but  at  the  close  of  his 
testimony,  and  before  he  had  left  the  witness-stand,  the 
Court,  in  the  presence  of  the  jury  and  the  defendant,  again 
examined  him  touching  his  competency  and  found  him  to 
be  competent,  and  to  this  no  objection  was  made  by  defend- 
ant's counsel,  nor  did  he  move  to  reject  the  testimony  of  the 
witness  on  the  ground  of  irregularity  in  his  examination  or 
on  the  ground  of  incompetency. 

While  it  is  true  that  a  defendant  in  a  criminal  case  is  en- 
titled to  have  the  question  of  the  competency  of  a  presum- 
ably incompetent  witness  heard  and  determined  in  his  pres- 
ence and  on  his  trial  before  the  Court  and  jury,  yet  the 
right  of  the  defendant,  in  that  regard,  was  not  violated  in 
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this  case.  The  examination  of  the  witness  as  to  his  com- 
petency was  twice  had,  in  the  presence  of  the  defendant  as 
prescribed  by  law.  One  was  a  preliminary  examination; 
and  the  fact  that  the  other  was  made  at  the  close  of  the  wit- 
ness' testimony,  was  not,  under  the  circumstances,  prejudi- 
cial to  the  right  of  the  defendant.  There  was,  therefore,  no 
substantial  error  in  the  admission  of  the  testimony. 

Nor  did  the  Court  err  in  admitting  the  testimony  of  a  wit- 
ness to  prove  the  conduct,  flight  and  recapture  of  the  de- 
fendant immediately  after  his  arrest. 

It  is  the  animus  with  which  an  act  is  done  which  constitutes 
its  criminality.  There  must  be  a  joint  union  of  act  and  inten- 
tion in  every  crime  (Sec.  20  Pen.  G.);  and  the  intention,  like  the 
act,  may  be  proved  by  direct  or  indirect  evidence  of  the  cir- 
cumstances connected  with-  the  crime.  Hence  the  conduct 
of  a  party  before  and  after  the  principal  fact  in  issue  is  ad- 
missible, not  as  a  part  of  the  res  gestce^ojat  as  a  circumstance 
connected  with  the  act  indicating  the  guilty  intent.  (People 
V.  Strong,  46  Cal.  302;  People  v.  Stanley,  il  id.  114;  People 
V.  GoUins,  48  id.  277;  People  v.  Wong  Ah  Ngow,  54  id.  151; 
Fox  V.  Pe(yple,  96  111.  71;  Cummins  v.  People,  42  Mich.  142; 
Matthews  v.  The  State,  9  Tex.  App.  138.) 

Judgment  and  order  affirmed. 

\ye  concur:  Morrison,  C.  J.,  Boss,  J.,  Myrick,  J.,  Mc- 
Kinstry,  J. 

In  Bane. 


[FUed  February  15,  1883.] 
No.  10,788. 

PEOPLE,  Bespondent,  v.  SOTO,  Appellant. 

IxFOBMAixoir — MuBDBB — DsoBBSB.  Defendant  was  oonvioted  of  murder  in 
the  first  degree.  Beldf  on  appeal :  It  u  gnffloient  to  charge  the  offense 
oommitted  in  the  langnage  of  the  statute  defining  it.  Fwih/Br:  As  the 
offense  charged  included  both  degrees  of  murder,  the  defendant  could 
be  legaUy  convicted  of  either  degree  warranted  by  t)ie  evidence. 

I2>. — lanmronoN — Bsooan— Manblauohteb.  As  the  evidence  was  not  in 
the  record,  it  did  not  appear  that  a  case  was  made  that  called  for,  or 
would  have  justified,  an  instruction  on  the  subject  of  manslaughter. 

Ij>. — Id.  No  substantial  error  was  committed  in  the  charge  as  to  &e  good 
flharaoter  of  defendant,  nor  in  respect  to  his  drunkenness. 

Appeal  from  Superior  Court,  Santa  Glara  County. 

Houghton  &  Reynolds  for  appellant. 
Attomey^Oeneral  Hart  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 
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The  point  chiefly  argued  for  the  defendant  is  that,  tmder 
the  information  against  him,  he  could  not  be  legally  con* 
yicted  of  murder  in  the  first  degree.  The  information  is  in 
the  language  of  the  statute  defining  murder,  which  is :  ''  Mur* 
der  is  the  unlawful  killing  of  a  human  being  with  malice 
aforethought."  (Penal  Code,  Sec.  187.)  Murder  thus  de- 
fined includes  murder  in  the  first  degree  and  murder  in  the 
second  degree. 

It  has  many  times  been  decided  by  this  Court  that  *it  is 
sufficient  to  charge  the  offense  committed  in  the  language  of 
the  statute  defining  it.  As  the  offense  charged  in  this  case 
included  both  degrees  of  murder,  the  defendant  could  be 
legally  convicted  of  either  degree  warranted  by  the  evidence. 

The  point  is  made  for  defendant  that  the  charge  of  the 
Court  below  is  erroneous,  in  that  it  did  not  define  the  crime 
of  manslaughter,  and  instruct  the  jury  that  under  the  infor- 
mation defendant  might  be  convicted  of  that  crime.  It  is  a 
sufficient  answer  to  this  to  say  that  the  record  does  not 
contain  the  evidence,  and  hence  it  does  not  appear  that  a 
case  was  made  that  called  for,  or  would  have  justified,  such 
an  instruction. 

It  is  contended  that  the  charge  of  the  Court  below  in  re- 
spect to  the  ^ood  character  of  the  defendant  was  erroneous, 
as  also  thair  m  respect  to  the  defendant's  drunkenness.  In 
neither  respect  do  we  think  any  substantial  error  was  com- 
mitted. 

Judgment  and  order  affirmed. 

We  concur:  McKinstry,  J.,  Thornton,  J.,  Myrick,  J.^ 
Sharpstein,  J.,  McKee,  J. 

Depabtment  No.  2. 


[Filed  February  14,  1883.1 
No.  7819. 

MAKINNET,  Eespondent,  v.  BOSTWICK,  Appellant. 

AppXAXi — ^Damages.    Where  the  appeal  is  for  delay,  damages  will  be  im- 
posed. 

Appeal  from  Superior  Court,  San  Francisco. 

N.  S.  QoodfeUow  for  appellant. 
J.  A.  Barmm  for  respondent. 

By  the  Coubt  : 

We  have  examined  the  record  in  this  case  akid  find  no  error. 
It  appears  to  us  that  the  appeal  was  taken  for  delay.  The 
judgment  is  affirmed,  with  ten  per  cent,  damages. 

So  ordered. 
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In  Bane. 


[FUed  February  16,  1883.] 

No.  10,784. 

PEOPLE,  Bespondbnt,  v.  JONES,  Appellant. 

ImoxzoAiiioN — HoifioiDB — DioBSS — Insanttt — iKSTBuonoN.  Defendant  was 
oonvioted  of  murder.  Insanity  from  long-continued  intoxication  was 
the  only  defense  made.  In  snbstance,  the  Ooort  charged  the  jury  to 
the  effect  that  Id  sanity,  produced  by  intoxication,  would  not  destroy 
responsibility  when  the  party,  when  sane  and  responsible,  made 
himself  Toluntarily  intoxicated,  and  that  drunkenness  was  no  excuse 
for  crime;  but  it  was  a  circumstance  for  the  consideration  of  the  jury 
in  detennining  the  degree  of  the  crime.  Heldy  the  instructions  were 
proi>er. 

Id. — Ib.  There  was  proof  of  voluntary  intoxication  by  defendant  at  the  time 
of  the  commission  of  the  homicide.  The  homicide  was  committed  on 
a  Sunday,  about  1  o'clock  p.  m.,  and  the  evidence  given  on  behalf  of 
the  defendant  proved  that  he  had  bought  a  pint  of  pure  alcohol  on  the 
Friday  before  the  homicide,  brought  it  home  with  him  on  Friday 
evening  and  drank  it,  without  water,  all  of  the  next  day.  Held,  this 
evidence  tended  to  prove  voluntary  intoxication,  and  the  charge  on 
the  subject  was  relevant. 

Id. — Id. — Punibhmxmt.  It  was  not  error  to  instruct  the  jury  that  if  they 
found  the  defendant  guilty  of  murder  in  the  first  degree,  with  some 
extenuating  fact  or  circumstance  in  the  case,  it  was  within  their  dis- 
cretion to  pronounce  such  a  sentence  as  would  relieve  him  from  the 
extreme  penalty  of  the  law.  Section  190  of  the  Penal  Oode  invests  a 
jury  in  a  criminal  case  for  murder  with  that  descretion;  but  the  dis- 
cretion is  not  an  arbitrary  one,  and  it  was  proper  for  the  Court  to 
*  instruct  them  as  to  its  exercise. 

Appeal  from  Superior  Court,  Lake  County. 

Nod  and  Bishop  for  appellant. 
Attorney-General  for  respondent. 

MgKee,  J.y  delivered  the  opinion  of  the  Court: 

This  appeal  is  from  a  judgment  of  conviction  of  murder 
and  an  order  denying  a  motion  for  a  new  trial. 

Insanitv,  from  the  long-continued  use  of  intoxicants,  was 
the  only  defense  made  on  behalf  of  the  defendant.  In  sub- 
stance, the  Court  charged  the  jury  to  the  effect  that  insanity, 
produced  by  intoxication,  would  not  destroy  responsibility 
when  the  parly,  when  sane  and  responsible,  made  himself 
Toluntarily  intoxicated,  and  that  drunkenness  was  no  excuse 
for  crime,  but  it  was  a  circumstance  for  the  consideration  of 
the  jury  in  determining  the  degree  of  the  crime.  The  charge 
upon  the  subject,  in  the  very  language  by  which  it  was  given 
to  the  jury,  was  considered  and  approved  by  this  Court  in  the 
cases  of  Hie  People  v.  Ferris,  46  Oal.  592;  People  v.  WiUiama, 
43  id.  345;  People  v.  Lewis,  36  id.  531.     But  it  is  contended 
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that  while  it  was  appropriate  to  the  facts  of  those  cases  it 
was  irrelevant  to  this  case,  because  there  was  no  proof  of 
Tolnntary  intoxication  by  the  defendant  at  the  time  of  the 
commission  of  the  homicide,  and,  therefore,  the  charge  was 
erroneous,  because  it  was  calculated  to  mislead  the  jury^ 

The  homicide  was  committed  on  Sunday,  the  7th  of  May, 
1882,  about  one  o'clock  p.  m.,  and  the  evidence,  given  on 
behalf  of  the  defendant,  proved  that  he  had  bought  a  pint  of 
pure  alcohol  on  the  Friday  before  the  homicide,  brought  it 
home  with  him  on  Friday  evening  and  drank  it,  without 
water,  all  of  the  next  day.  This  evidence  certainly  tended 
to  prove  voluntary  intoxication,  and  the  charge  on  the  sub- 
ject was  relevant. 

It  was  not  error  to  instruct  the  jury  that  if  they  found  the 
defendant  guilty  of  murder  in  the  first  degree,  with  some 
extenuating  fact  or  circumstance  in  the  case,  it  was  within 
their  discretion  to  pronounce  such  a  sentence  as  would 
relieve  the  defendant  from  the  extreme  penalty  of  the  law. 
Section  190  of  the  Penal  Code  invests  a  jury  in  a  criminal 
case  for  murder  with  that  descretion;  but  the  discretion  is  not 
an  arbitrary  one,  and  it  was  proper  in  the  Court  to  instruct 
them  as  to  its  exercise. 

There  is  no  error  in  the  record  prejudicial  to  the  defend- 
ant, and  the  judgment  and  order  appealed  from  are  affirmed. 

We  concur:  Koss,  J.,  McKinstry,  J.,  Myrick,  J.,  Morri- 
son, C.  J. 

Department  No.  1. 


[Filed  February  15,  1883. J 
No.  7696. 

NOBTHEEN  INSURANCE  CO.,  Respondent, 

v. 

POTTER,  Appellant. 

Bbibasb — JoiMT-DKBTOBB.  Three  i>artie8,  defendant,  J  and  £,  copartners, 
were  joint-debtors  of  plaintiff.  J  and  E  paid  a  sum  on  acoonnt,  leav- 
ing a  balance  due.  At  the  time  of  the  payment  plaintiff  released  J 
and  E  from  all  further  claim  or  liability  with  respect  to  the  indebted- 
ness of  them  and  defendant,  bnt  it  was  particularly  specified  and 
agreed  by  and  between  plaintiff  and  J  and  £  that  the  release  should 
not  operate  or  be  construed  to  release  or  discharge  defendant.  Etld^ 
independent  of  Section  1543  Civil  Code,  the  release  of  J  and  E  would 
not  have  discharced  defendant,  because  it  was  expressly  provided  by 
'  the  parties  to  it  that  it  should  not  have  that  effect. 

Id. — Pabtnkbs.    The  partners  were  joint-debtors.    (0.  C.  2442.) 
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Appeal  from  Superior  Court,  San  Francisco. 

tox  <k  Kellogg  for  appellant. 
lAoyd  Baldwin  for  respondent. 

McKiNSTTBYy  J.,  delivered  the  opinion  of  the  Court: 

The  defendant,  Julius  Jacobs  and  George  Easton  were  co- 
partners doing  business  as  insurance  agents,  and,  as  such, 
were  agents  of  plaintiff.  In  March,  1879,  an  account  was 
started  between  plaintiff  and  defendant,  Jacobs  and  Easton, 
by  which  a  balance  of  $2,359.02  W9.s  found  due  from  the 
i&ree  to  plaintiff. 

In  September,  1879,  Jacobs  and  Easton  paid  to  plaintiff 
on  account  of  such  balance  $1,800.  At  the  time  of  the  pay- 
ment plaintiff  released  Jacobs  and  Easton  from  all  further. 
claim  or  liability  with  respect  to  the  indebtedness  of  them 
and  defendant,  but  it  was  particularly  specified  and  agreed 
between  plaintiff  and  Jacobs  and  Easton  that  the  release 
should  not  operate  or  be  construed  to  release  or  discharge 

!  the  defendant. 

'  This  action  is  to  recover  of  defendant  the  part  of  the  said 

balance  of  $2,359.02  unpaid  by  Jacobs  and  Easton.  The 
partners  were  joint-debtors.  (C.  C.  2442.)  Section  1543  of 
the  same  Code  provides:  ''  A  release  of  one  of  two  or  more 
joint-debtors  does  not  extinguish  the  obligations  of  any  of 
the  others,  unless  they  are  mere  guarantors;  nor  does  it  affect 
their  right  to  contribution. from  him.'*  Independent  of  the 
Code,  the  release  of  Jacobs  and  Easton  would  not  have  dis- 
charged the  defendant,  because  it  was  expresslv  provided  by 
the  parties  to  it  that  it  should  not  have  that  effect. 

;  In  SoWy  v.  Forbes^  cited  and  approved  by  Wilde,  C.  J.,  in 

Ihampson  v.  Lock  (3  C.  B.  551),  it  was  authoritatively  de- 
cided that  a  release  of  a  joint-debtor  or  surety  might  be 
aualified  and  prevented  from  operating  a  release  of  a  co- 
ebtor  or  surety.  And  Patterson,  J.  {North  v.  Wakefidd^  13 
S.  B.  541),  said:  ''Now,  the  deed  contained  an  express 
ause  that  the  release  to  Goddard  should  not  operate  to  dis- 

I  charge  any  one  jointly  or  otherwise  liable  to  plaintiff  for  the 

same  debts.  It  is  plain,  therefore,  that  it  did  not  release 
the  defendant.  The  reason  why  a  release  to  one  debtor  re- 
leases all  jointly  liable  is,  unless  it  be  held  to  do  so,  the 
co-debtor,  after  paying  the  debt,  might  sue  him  who  was 
released  for  contribution,  aud  so  in  effect  he  would  not  be 
released;  but  that  reason  does  not  apply  when  the  debtor 
released  agrees  to  such  a  qualification  of  the  release  as  will 
leave  him  uable  to  the  rights  of  the  co-debtor.'* 
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As  the  debtors  released  in  the  case  before  us  agreed  to 
the  continuation  of  the  right  of  contribution  on  the  part  of 
the  defendant,  the  latter  was  not  discharged. 

Section  1543  of  the  Civil  Code  seems  to  give  the  same 
effect  to  a  release  in  general  terms  as  was  given  by  the 
English  Courts  to  the  qualified  release,  expressly  providing 
that  the  joint-debtors  not  mentioned  in  the  release  should 
not  be  discharged.  The  section  provides,  in  effect,  that 
the  joint-debtor  who  accepts  a  release  shall  be  held  to 
have  consented  that  the  liability  of  his  joint-debtor  should 
be  continued,  together  .with  his  own  liability,  to  contribu- 
tion. It  is  enough  for  the  present  case,  however,  to  decide 
that  defendant  was  not  discharged  by  the  release  of  Jacobs 
and  Easton. 

Judgment  affirmed. 

We  concur:    Boss,  J.,  McKee,  J. 


Depabtment  No.  2. 


[Filed  February  7,  1883.] 

No.  7742. 

GILMAN,  Bespondent,  v.  BOOTZ,  Appellant. 

PLBADINa  — -  AnSWKB  —  DENIAL  —  NoNSUTT  —  GONTBACT  —  SAIiB —  BoABDINO. 

Action  by  assignee  against  defendant  as  parchaser  of  a  tract  of  land. 
Plaintiff  proved  assignnient  and  rested.  Defendant  moved  a  non- 
snit,  which  was  deni^.  The  answer  denied  that  the  sale  was  for  $800 
in  gold  coin,  as  alleged  in  the  complaint,  and  then  proceeded  to  aver 
that  the  contract  of  sale  was  for  $400  in  money  and  $400  to  be  paid 
in  boarding  the  plaintiff.  Held,  this  was  in  legal  effect  to  deny  that  the 
sale  was  for  $800.  or  on  any  other  terms  than  as  set  forth  in  the  snb- 
seqaent  averments  of  the  answer,  and  thai,  as  plaintiff  had  offered 
no  evidence  to  establish  the  main  allegation  of  his  complaint,  a  non- 
soit  should  have  been  granted. 

Appeal  from  Superior  Court,  San  Francisco. 

Beerstecher  and  Castlehun  for  appellant. 
Oeorge  W.  lyler  for  respondent. 

By  the  Coubt  : 

The  Court  below  must  have  denied  the  motion  for  a  non* 
suit  on  the  ground  that  the  answer  failed  to  deny  the  allega- 
tions of  the  complaint,  except  as  to  the  assignment  to  the 
plaintiff.  In  so  construing  the  answer  the  Court  miscon- 
ceived its  meaning.  The  answer  denied  that  the  sale  was  for 
$800  in  gold  coin,  as  alleged  in  the  complaint,  and  then  pro- 
ceeded to  aver  that  the  contract  of  sale  was  for  $400  in 
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money  and  $400  to  be  paid  in  boarding  the  plaintiff.  This 
was  in  legal  effect  to  deny  that  the  sale  was  for  $800,  or  on 
any  other  terms  than  as  set  forth  in  the  subsequent  averments 
of  the  answer  above  stated.  When  then  the  plaintiff  only 
offered  the  assignment  to  him  and  rested,  he  had  offered  no 
evidence  to  establish  the  main  allegation  of  his  complaint^ 
and  the  nonsuit  should  have  been  granted. 

Nothing  which  subsequently  occurred  on  the  trial  removed 
the  iniury  done  by  this  error,  and  the  judgment  and  order 
must  be  reversed  and  the  cause  remanded.    So  ordered. 


In  Bank. 


[Piled  February  20,  1883.] 

No.  6966. 

DONNELLY  et  al.,  Respondents, 

V. 

STRUEVEN.  Appellant. 

OcnRBAOT — ^Attaohxbmt — ^ToBT.  Plaintiffs  sned  on  a  oontraot,  by  the  tenns 
of  which  they  promised  to  seU,  and  defendant  promised  to  buy  and 
pay  fol,  certain  hides  at  the  rate  of  $5  each.  The  breach  aUeged 
was  that  defendant  refused  to  receive  and  pay  for  the  hides  as  pro- 
lided  by  the  terms  of  the  contract,  whereby  the  plaintiffs  sustained 
the  damage  saed  for.  Heldf  the  action  is  founded  in  contract,  not  in 
tort,  and  defendant's  motion  to  discharge  an  attachment  issued  in  the 
ease  was  properly  denied. 

Appeal  from  Twelfth  District  Court,  San  Francisoo. 

H,  H.  Lowenthal  lot  appellant. 
WHXiam  Matthews  for  respondent. 

BytheOouBT: 

Plaintiffs  sued  on  a  oontract,  by  the  terms  of  which  they 
promised  to  sell,  and  defendant  promised 'to  buy  and  pay 
for,  certain  hides  at  the  rate  of  five  dollars  each.  The 
breach  is  that  defendant  refused  to  receive  and  pay  for  the 
bides  as  provided  by  the  terms  of  the  contract,  whereby 
plaintiffs  have  sustained  damages,  etc. 

An  attachment  was  issued  in  the  case,  and  defendant 
served  a  notice  of  motion  to  discharge  the  same,  on  the 
f ollowi^  grounds : 

''1.  That  the  undertaking  filed  herein  in  behalf  of  plain- 
tifEs  is  insufficient  in  form  and  substance,  and  does  not  com- 
ply with  the  statute  in  this:  that  the  same  does  not  provide 
lor  the  payment  of  attorney's  fees,  etc." 
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"  2.  That  it  appears  upon  the  face  of  the  complaint  that 
the  cause  of  action  herein,  and  upon  which  the  attachment 
is  predicated,  is  one  in  tort  for  damages,  and  not  on  con- 
tract, and  is,  therefore,  not  one  of  the  causes  authorizing  an 
attachment."    . 

The  second  point  is  the  only  one  we  are  called  upon  to 
consider,  and  that  simply  involves  tiie  inquiry  whether  the 
plaintiffs*  action  is  founded  in  tort  or  contract.  Section  656 
G.  C.  P.  requires  that  a  defendant  applying  to  have  a  writ  of 
attachment  discharged,  shall  state  in  his  notice  the  particular 
ground  upon  which  he  relies.  "  The  notice  should  have 
specified  the  grounds  of  the  motion,  and  wherein  it  would  be 
urged  that  the  writ  was  improperly  issued."  (Freebtym  v. 
Olazer,  10  Gal.  337;  Loucks  v.  Mmonson.,  18  id.  203.) 

It  appears  from  the  complaint,  as  well  as  from  the  affi- 
davit, that  tl;e  plaintiffs'  action  was  founded  in  contract  and 
not  in  tort,  and  therefore  defendant's  ground  of  motion  was 
not  well  taken. 

Order  affirmed.         

Department  No.  2. 


[Piled  Pebruary  17,  1883.J 

No.  7852. 

SAN  JOSE  SAVINGS  BANK,  Respondent, 

V, 

THE  SIEBRA  LUMBER  GOMPANT.  Appellant. 

OoBPOBATioN — DiBKOTOB  DB  FAOTo.  The  aots  of  a  Director  de  facto  of  a  cor- 
poration are  binding  on  the  corporation  as  to  third  personB. 

Appeal  from  Superior  Gourt,  San  Francisco. 

Mastick,  Belcher  &  Mastick  for  appellant. 
J,  A.  YoeU  for  respondent. 

By  the  Gourt  : 

Action  on  a  promissory  note,  alleged  to  have  been  exe- 
cuted by  the  detendant  to  D.  L.  Delmas,  and  by  Delmas  in- 
dorsed and  transferred  to  the  plaintiff.  The  defense  is  that 
the  note  in  suit  was  never  executed  by  the  defendant. 

It  is  said,  and  such  appears  to  be  the  fact  from  the  state- 
ment, that  Hayward  with  four  others  had  been  regularly 
chosen  and  constituted  the  Board  of  Directors  the  oefend- 
ant  corporation,  in  October,  1878,  when  it  (the  corpora- 
tion) was  organized,  that  Hayward  was  then  an  owner  of 
stock  in  the  corporation,  and  continued  to  be  such  until  the 
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28th  of  May,  1879,  on  which  day  he  sold  his  stock,  and  it 
was  transferred  to  the  purchaser  on  the  books  of  the  com- 
pany. The  subject  of  the  note  came  up  for  consideration  at 
a  meeting  of  the  Board  held  on  the  1st  day  of  August,  1879, 
at  which  time  objection  was  made  by  one  of  the  Board  to 
Hayward's  acting  as  a  director,  on  the  ground  that  he  was  no 
longer  a  stockholder  of  the  company.  Hayward  acted  and 
voted  with  two  members  of  the  Board  for  the  execution  of 
the  note  sued  on,  the  other  members  voting  against  it. 

It  is  now  contended  that  as  Hayward  had  ceased  to  be  a 
stockholder  before  this  vote  was  cast,  his  vote  was  a  nullity, 
and  inasmuch  as  without  his  vote  the  authority  to  execute 
the  note  was  not  conferred  by  a  majority  of  the  Board,  that  the 
note  was  inade  and  delivered  without  authority  and  was  void. 

If,  as  contended,  Hayward  ceased  to  be  a  director  when  he 
parted  with  his  stock,  the  point  urged  might  be  maintained. 
But  in  our  opinion  he  did  not  cease  to  be  such  director.  In 
fact  it  appears  that  he  not  only  acted  as  director  on  this 
occasion,  out  subsequently  during  the  term  for  which  he 
was  chosen,  with  the  consent  of  all  the  members  of  the  Board 
except  one. 

It  may  be  that  on  a  direct  proceeding  to  determine  Hay- 
ward's  right  to  hold  the  position  of  director,  a  judgment  of 
ouster  would  have  been  entered  against  him,  but  his  title  to 
the  place  cannot  be  tried  in  this  action  or  impeached  col- 
laterallv.  Until  he  was  ousted  on  a  direct  proceeding  he 
was  a  director  de  factor  and  his  acts,  as  director,  would  be 
valid  as  to  third  persons.  This,  in  our  judgment,  is  settled 
beyond  controversy.  To  hold  otherwise  would  be  to  render 
insecure  all  the  operations  of  corporations. 

We  find  no  error  in  the  transcript. 

Judgment  and  order  affirmed. 

In  Bank. 


[Filed  February  9,  1883.] 

No.  8373. 

BRADFOBP  ET  AL.,  Appellants, 

V. 

DOB8ET  et  al.,  Respondents. 

MaoHAjnoB'  Lnms — Lzmititiom  of  Action — In^ltbnot.  Aotdon  to  foreolose 
meohanics'  liens.  It  appears  by  the  aUefi^ations  of  the  complaint  that 
the  action  was  not  commenced  within  ninety  days  after  the  liens  were 
filed,  and  a  demnrrer  to  the  complaint  on  that  ^'ound,  among  otherd, 
was  sostained.  Held,  the  demnrrer  was  properly  sustained,  unless  the 
commencement  of  the  action  within  ninety  days  after  the  liens  were 
filed  was  stayed  by  injunction  or  statutory  prohibition.  (0.  0.  P., 
1190;  Id.  866.; 
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Id. — Id.  Appellants  "srere  not  prohibited  from  oommenoing  their  action 
'within  the  Lime  prescribed  for  its  commencement,  by  reason  of  the 
owners  of  the  mines,  against  which  said  liens  were  filed,  being  ad- 
judged insolvent  by  a  Oonrt  of  competent  jurisdiction  after  said  liens 
were  filed  and  before  the  expiration  of  the  period  of  ninety  days  from 
the  date  of  such  filing. 

Id. — Id.  The  appellants  did  not  prove  their  debts,  and  if  they  were  not 
provable  under  the  Insolvency  Act,  said  appellants  were  not  prohibited 
from  commencing  an  action  or  actions  for  the  foreclosure  of  their  liens 
within  ninety  days  after  the  same  had  been  filed. 

Id. — Id.  The  debts  or  claims  of  the  appellants  were  not  provable  until 
after  they  had  released  or  conveyed  their  claims  to  the  assignee  upon 
the  property.  (Sec.  44  Insolvent  Act  of  1880.)  After  doing  that, 
they  could  have  proved  their  whole  debts.  {Id.)  But  it  is  not  alleged 
that  they  ever  released  or  conveyed  their  claims  upon  the  property  to 
the  assignee,  and  therefore  they  could  not  be  admitted  to  prove  their 
whole  debts.  They  might  have  been  admitted  as  creditors  for  the 
balance  of  their  debts  after  deducting  the  value  of  the  property  against 
which  they  had  filed  their  liens.  But  that  would  not  constitute  them 
creditors  having  provable  debts.  Whether  they  could  be  admitted  to 
prove  anything  depended  upon  the  value  of  the  property  against 
which  they  had  filed  their  liens.  If  that  was  suflioient  to  satisfy  their 
olaims,  then  they  could  not  be  admitted  to  prove  their  debts  or  any 
part  thereof.  They  clearly  could  not  be  included  in  the  category  of 
creditors  having  provable  debts. 

Appeal  from  Superior  Court,  Tuolumne  County. 

Street  &  Street  for  appellants. 
Doraey  dk  Nichol  for  respondents. 

Sharpstein,  J.,  delivered  the  opinion  of  the  Court: 

Action  to  foreclose  mechanics'  liens.  It  appears  by  the 
allegations  of  the  complaint  that  the  action  was  not  com- 
menced within  ninety  da^s  after  the  liens  were  filed,  and  a 
demurrer  to  the  complaint  on  that  ground,  among  others, 
was  sustained.  The  plaintiffs  declined  to  amend,  and  a 
judgment  was  entered  in  favor  of  the  defendants.  This  ap« 
peal  is  from  that  judgment. 

Tiie  demurrer  was  properly  sustained,  unless  the  com- 
menoemeDt  of  the  action  Vithin  ninety  days  after  the  liens 
were  filed  was  stayed  by  injunction  or  statutory  prohibition. 
{C.  C.  P.  1190;  ia.  356.)  And  the  appellants  contend  that 
they  were  prohibited  by  statute  from  commencing  their  action 
within  the  time  prescribed  for  its  commencement  by  reason 
of  the  owners  of  the  mines  against  which  said  liens  were 
filed  being  adjudged  insolvent  by  a  Court  of  competent  juris- 
diction after  said  liens  were  filed,  and  before  the  expiration 
of  the  period  of  ninetv  days  from  the  date  of  such  filing. 

The  provisions  of  tLe  Insolvent  Act,  which  are  principally 
relied  on  by  the  appellants,  are  contained  in  Sections  o  ana 
45  of  said  Act.     The  former  declares  that  upon  the  Court 
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makiiig  an  order  adjudging  the  petitioner  insolvent,  all  pro- 
ceedings against  him  shall  be  stayed.  The  latter,  that  '^no 
creditor  proving  his  debt  or  claim  shall  be  allowed  to  main- 
tain any  suit  at  law  or  in  equity  therefor  against  the  debtor, 
but  shall  be  deemed  to  have  waived  all  right  of  action  and 
suit  against  him,  and  all  proceedings  already  commenced,  or 
unsatisfied  judgments  already  obtained  thereon,  shall  be 
deemed  to  be  discharged  and  surrendered  thereby;  provided^ 
that  no  valid  lien,  existing  in  good  faith  thereunder,  shall 
be  thereby  affected;  and  further  provided,  that  a  creditor 

E roving  his  debt  or  claim  shall  not  be  held  to  have  waived 
is  right  of  action  or  suit  against  the  debtor  where  a  discharge 
has  been  refused,  or  the  proceedings  have  been  determined 
without  a  discharge.  And  no  creditor,  whose  debt  is  prov- 
able under  this  Act,  shall  be  allowed,  after  the  commence- 
ment of  proceedings  in  insolvency,  to  prosecute  to  final  judg- 
ment any  action  therefor  against  the  debtor  until  the  question 
of  the  debtor's  discharge  shall  have  been  determined. 

The  appellants  did  not  prove  their  debts,  and  if  they  were. 
not  provable  under  said  Act,  said  appellants  were  not  pro- 
hibited from  commencing  an  action  or  actions  for  the 
foreclosure  of  their  liens  within  ninety  days  after  the  same 
had  been  filed. 

The  debts  or  claims  of  the  appellants  were  not  provable 
until  after  they  had  released  or  conveyed  their  claims  to  the 
assignee  upon  the  property.  (Sec.  M.)  After  doing  that, 
they  could  have  proved  their  whole  debts.  (Id.)  But  it  is 
not  alleged  that  they  ever  released  or  conveyed  their  claims 
upon  the  property  to  the  assignee,  and  therefore  they  could 
not  be  admitted  to  prove  their  whole  debts.  They  might 
have  been  admitted  as  creditors  for  the  balance  of  their 
debts,  after  deducting  the  value  of  the  property  against 
which  they  had  filed  their  liens.  But  that  would  not  consti- 
tute them  creditors  having  provable  debts.  Whether  they 
could  be  admitted  to  prove  anything,  depended  upon  the 
value  of  the  property  against  which  they  had  filed  their  liens. 
If  that  was  sufficient  to  satisfy  their  claims,  then  they  could 
not  be  admitted  to  prove  their  debts  or  any  part  thereof. 
They  clearly  could  not  be  included  in  the  category  of  cred- 
itors having  provable  debts.  (Montgomery  v.  merriU,  No. 
8664,  Dec.  15;  1882.) 

Other  grounds  of  demurrer  were  specified,  which  it  is 
nnnecessarv  to  consider. 

Judgment  affirmed. 

We  concur:  Morrison,  C.  J.,  McKee,  J.,  Boss,  J.,  My- 
ricky  J.,  Thornton,  J. 
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In  Bane. 


[Filed  February  16,  1883.1 

No.  10,743. 

PEOPLE,  Eespondent,  v.  WOOD,  Appeliant. 

Qrand  Laboent — Loan—Instbuotion.  The  charge  against  defendant  was 
grand  larceny.  It  was  an  important  question  in  the  case,  whether 
the  prosecuting  witness  intended  to  part  with  the  title  to  the  particular 
money  delivered  to  defendant,  by  permitting  the  latter  to  use  it  in  his 
business,  thus  constituting  a  loan,  or  whether  he  intended  that  the 
identical  pieces  of  coin  should  be  retained  by  defendant  as  security 
for  faithful  service.  Defendant  testified  that  it  was  understood  by 
both  parties  that  the  money  was  to  be  used  in  the  business.  Held,  if 
that  was  true,  the  subsequent  refusal  to  pay  did  not  make  the  original 
obtaining  the  money  larceny,  and  defendant  waR  entitled  to  the  in- 
struction— "  If  you  believe  from  the  evidence  that  at  the  time  the  de- 
fendant obtained  the  $125  from  the  prosecuting  witness,  Baddiff,  he 
intended  to  use  the  same  in  his  business,  and  he,  BadcUff,  so  under- 
stood it,  you  should  acquit  the  defendant.'* 

Appeal  from  Superior  Court,  San  Francisco. 

Leander  Quint  for  appellant. 
Attorney-General  Hart  for  respondent. 

By  the  Coubt  : 

The  defendant  asked  the  Court  to  give  the  following,  among 
other  instructions,  which  was  refused : 

''If  you  believe  from  the  evidence  that  at  the  time  the  de- 
fendant obtained  the  $125  from  the  prosecuting  witness, 
Badcliff,  he  intended  to  use  the  same  in  his  business,  and 
he,  Badcliff,  so  understood  it,  you  should  acquit  the  defend- 
ant." 

It  was  an  important  question  in  the  trial  of  this  case 
whether  Badclin  intended  to  part  with  the  title  to  the  par- 
ticular money  delivered  to  Wood,  by  permitting  the  latter  to 
use  it  in  his  business,  thus  constituting  a  loan,  or  whether 
Badcliff  intended  that  the  identical  pieces  of  coin  should  be 
retained  by  Wood  as  security  for  faithful  service.  The  de- 
fendant testified  that  it  was  understood  by  both  parties  that 
the  money  was  to  be  used  in  the  business.  If  that  was  true, 
the  subsequent  refusal  to  pay  did  not  make  the  original  ob- 
taining the  money  larceny.  The  testimony  of  Eadcliff  was 
the  reverse  of  that  of  Wood.  The  defendant  was  entitled  to 
the  instruction. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 
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In  Bake. 


[Filed  February  23,  1883.] 
No.  8838. 

ENKTiE,  Petitioner, 
EDGAR,  Auditor,  etc.,  Respondent. 

EzTBA  CiiBBx — Tax  CoiiLKcros — San  Fbangisoo — Sai«abt.  Upon  applica- 
tion for  a  writ  of  mandate  to  compel  respoodent  to  aadit  a  demand  of 
petitioner,  it  is  held  that  petitioner  Ib  shown  to  have  been,  dnxing  the 
month  of  January,  1883,  an  officer  of  the  city  and  connty  of  San  Fran- 
dBco,  with  a  fixed  salary,  and  that  the  law  which  authorized  his  ap- 
pointment has  been  complied  with. 

Id.— -Id.  The  fixed  salaries  or  compensation  of  the  officers  of  said  city  and 
connty  are  payable  out  of  the  General  Fund  in  the  Treasury  (Consoli- 
dation Act,  Sec.  95,  Sabd.  8),  and  must  **be  paid  out  of  any  moneys 
in  the  Treasury,  in  preference  to  any  and  all  other  demands  what- 
soeyer  (payable  out  of  that  fund) ;  and  in  case  of  any  deficiency  of 
tonds  for  the  payment  of  any  of  the  said  demands  when  presented, 
then  all  such  demands,  being  presented  and  registered  by  the  Treas- 
urer, as  in  this  Act  required,  shall  be  paid  out  of  any  moneys  after- 
ward coming  into  the  said  Treasury,  applicable  thereto,  in  the  order 
in  which  the  same  are  registered."     (Id.  Sec.  96.) 

Id. — ^Id.'  The  question  whether  it  would  be  the  duty  of  the  Auditor  to 
audit  the  demand  of  the  petitioner,  if  there  was  no  money  in  the 
General  Fund  out  of  which  it  could  be  made,  does  not  arise  in  this 
case,  because  the  answer  admits  that  there  is  now  in  the  Treasury  the 
sum  of  $193,000  to  the  credit  of  said  fund. 

Mandamus. 

Langkome  and  Bishop  for  petitioner. 
William  Craig  for  respondent. 

Sharpstein,  J.,  delivered  the  opinion  of  the  Court: 

The  petitioner  alleges,  and  the  respondent  does  not  deny, 
that  under  and  by  virtue  of  an  authorization  of  the  Board 
of  Supervisors  said  petitioner  was  duly  appointed,  for  the 
month  of  January,  1883,  an  "extra  clerk"  by  the  Tax  Col- 
lector at  a  salary  of  one  hundred  dollars  per  month.  That 
within  the  time  prescribed  by  law  said  petitioner  presented 
his  salary  demand  to  said  Board  of  Supervisors,  and  that  the 
same  was  duly  approved  and  allowed  hj  said  Board.  That 
thereafter  said  petitioner  presented  said  demand  to  the  re- 
spondent, who  is  the  Auditor  of  said  city  and  counlr,  and 
requested  him  to  audit  the  same  in  the  manner  provided  by 
law.  And  that  said  respondent,  as  such  Auditor,  refused, 
and  still  refuses,  to  audit  said  demand. 
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The  grounds  upon  which  the  respondent  bases  his  refusal 
to  audit  said  demand  are  in  effect  that  he  has  made  a  com- 
putation of  the  amount  of  reyenue  which  the  city  and  county 
will  derive  this 'year  from  all  available  sources  and  ascer- 
tained that  the  same  will  not  be  sufficient  to  pay  the  salaries 
of  the  salaried  officers  of  said  city  and  county  for  said  entire 
year. 

If,  however,  the  petitioner  is  an  officer  of  said  ciiy  and 
county  whose  salary  is  fixed,  and  stands  on  the  same  foot- 
ing in  that  respect  as  other  officers  of  said  city  and  county 
with  fixed  salaries,  the  question  whether,  in  the  event  of  it 
appearing  that  the  amount  of  revenue  which  the  city  and 
couniy  will  realize  within  the  year  will  not  exceed  or  equal 
the  total  amount  of  fixed  salaries  of  its  officers  for  the  entire 
year,  it  is  the  duty  of  the  Auditor  to  refuse  to  audit  any  other 
claims  than  those  of  officers  with  fixed  salaries  does  not  arise 
in  this  caae. 

By  an  Act  of  the  Legislature,  approved  March  30,  1872 
(Stats.  1871-2,  p.  735),  the  Board  of  Supervisors  of  said 
city  and  couniy  is  authorized  and  empowered  to  authorize 
the  employment  of  such  extra  clerks  as  may  be  required  by 
the  Tax  Collector  in  his  office,  from  time  to  time,  at  a  salair* 
not  to  exceed  one  hundred  and  fifty  dollars  per  monu 
each. 

It  was  by  virtue  of  the  authoriiy  conferred  by  that  Act 
upon  the  iDoard  and  Tax  Collector  that  the  petitioner  was 
appointed  and  his  salary  fixed  at  one  hundred  dollars  per 
month. 

The  fixed  salaries  or  compensation  of  the  officers  of  said 
city  and  county  are  payable  out  of  the  General  Fund  in  the 
Treasury  (Consolidation  Act,  Sec.  95,  Subd.  3),  and  must 
^^be  paid  out  of  any  moneys  in  the  Treasury,  in  preference 
to  any  and  all  other  demands  whatsoever  (payable  out  of 
that  Fund) ;  and  in  case  of  any  deficiency  of  funds  for  the 
payment  of  any  of  the  said  demands  when  presented,  then 
air  such  demands,  being  presented  and  registered  by  the 
Treasurer,  as  in  this  Act  required,  shall  be  paid  out  of  any 
moneys  afterward  coming  into  the  said  Treasury,  applicable 
thereto,  in  the  order  in  which  the  same  are  registered."  {Id. 
Sec.  96.) 

The  question  whether  it  would  be  the  duty  of  the  Auditor 
to  audit  the  demand  of  the  petitioner,  if  there  was  no  money 
in  the  General  Fund  out  of  which  it  could  be  paid,  does  not 
arise  in  this  case,  because  the  answer  admits  that  there  is 
now  in  the  Treasury  the  sum  of  one  hundred  and  ninety- 
three  thousand  dollars  to  the  credit  of  said  Fund. 
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The  only  qnestioDS  presented  to  us  by  the  petition  and 
answer  is  whether  the  petitioner  is  shown  to  have  been, 
during  the  month  of  January,  an  officer  of  said  city  and 
county  with  a  fixed  salary.  Upon  that  question  we  enter- 
tain no  doubt.  The  law  which  authorized  his  appointment 
has  been  complied  with,  and  that  law  required  that  his  salary 
should  be  fixed  at  a  sum  not  exceeding  one  hundred  and 
fifty  dollars  per  month.  It  was  fixed  at  the  sum  of  one 
hundred  dollars  per  month. 

Ordered  that  a  writ  of  mandate  issue  according  to  the 
prayer  of  the  petition. 

We  concur:  Morrison,  0.  J.,  Boss,  J.,  McKinstry,  J., 
Thornton,  J.,  McEee,  J. 

In  Bane. 


[FQed  February  27,  1883.] 

No.  7684. 

COX,  Respondent,  v.  McLAUGHIIN,  Appellant. 

CoHTBAcrr— Etidsngii — ^Bbb  tluDiCATA — Lnbtallmbiitb.  The  action  wm  at  law 
I  on  a  Bpeoial  contract,  plaintiff  alleging  part  performance  and  preven- 

I  tion  of  the  completion  of  it  by  defendant.    As  the  "  law  of  the  case  " 

it  waa  declared  on  a  former  appeal  that  the  averment  and  proof  of 
prevention  is  essential  to  a  recovery  by  plaintiff;  also,  that  neither  the 
mere  f aUnre  of  the  defendant  to  pay  installments  as  they  became  dae 
nor  the  exercise  by  defendant  of  a  right  secured  to  him  by  the  contract 
itself,  constituted  prevention.  On  the  trial  plaintiff  was  permitted, 
against  the  defendant's  objections,  to  introduce  testimony  to  the  effect 
that  both  parties  knew,  at  the  time  of  making  the  contract,  that  the 
contractors  relied,  and  were  compelled  by  their  pecuniary  resources  to 
rely,  upon  the  payment  by  defendant  of  the  installments  as  they 
.became  due.    Held^  the  Court  erred  in  admitting  such  testimony. 

In. — ^Fdcdimos — SuspsNsioK  OF  WoBK.  The  finding  that  defendant  entirely 
suspended  the  work  is  not  sustained  by  the  testimony.  Further,  by 
the  terms  of  the  contract,  defendant  was  authorized  to  entirely  suspend 
the  work — ^the  contract  prescribing  the  consequences  of  such  suspen- 
sion. 

Id. — Pbevsntion.  Prevention  implies,  ex  vi  termini^  a  breach  of  contract, 
and  a  party  cannot  commit  a  breach  of  contract  by  exercising  a  right 
secured  to  him  by  the  contract. 

Id. — ^EsmcATis — Enoznkbb.  There  is  neither  averment  nor  proof  that  the  es- 
timates of  the  engineer,  on  which  alone,  according  to  the  terms  of  the 
contract  between  the  parties  as  proved  and  found,  the  defendant  was 
to  pay,  were  made,  nor  is  there  any  legal  cause  shown  why  such  esti- 
mates were  not  made. 

Id. — Yabiamci.  The  contract  declared  on  by  plaintiff  is  essentially  different 
from  the  contract  set  up  by  the  defendant,  and  proved  and  found  by 
the  Oourt  to  have  been  made  between  the  parties;  and  the  respective 
rights  and  obligations  of  the  parties  under  the  one  are  essentially 
d&erent  from  what  they  are  under  the  other. 

Id.1 — Id.  The  case  was  before  the  Supreme  Oourt  on  former  ocoasionB.  (See 
44  Gal.  18;  47  id.  87;  62  id.  690;  64  id.  606;  10  P.  0.  L.  J.  261. 
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Appeal  from  Superior  Goart,  Alameda  County. 

Wilson  &  WiJson,  Sanderaon^  Bhodea  dt  Baratow,  Wtae,  and 
Fox  &  Kellogg  for  appellant. 
McAllister  dk  Bergin,  Hoge  and  Cobb  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

For  many  reasons  the  judgment  of  the  Court  below  is 
erroneous.  The  action  is  one  at  law,  on  a  special  contract — 
.  the  plaintiff  alleging  part  performance  of  the  contract  on  his 
part  and  that  of  his  predecessors  in  interest,  and  the  pre- 
venting of  the  completion  of  it  by  the  defendant.  The  case 
has  been  here  repeatedly,  the  complaint  on  which  the  last 
trial  was  had  being  the  seventh  complaint  filed  in  the  action. 
Naturally  enough,  therefore,  certain  propositions  have  be* 
come  the  law  of  the  case.  Among  them,  that  averment  and 
proof  of  prevention  is  essential  to  a  recovery  by  plaintiff, 
inasmuch  as  there  is  no  pretense  of  the  work  contracted  for 
having  been  completed  or  the  contract  rescinded.  (44  Cal. 
18;  47  Cal.  87;  64  Cal.  605;  52  Cal.  690.)  It  has  also  become 
the  law  of  the  case  that  neither  the  mere  failure  of  the  de- 
fendant to  pay  the  installments  as  they  became  due  nor  the 
exercise  by  defendant  of  a  right  secured  to  him  by  the  con- 
tract itself,  constituted  prevention.     (52  and  54  Cal.  supra.) 

For  the  purpose  of  overcoming  the  first  of  these  last- 
mentioned  obstacles,  the  plaintiff  was  permitted  on  the  last 
trial  in  the  Court  below,  against  the  defendant's  objections, 
to  introduce  testimony  to  the  effect  that  both  parties  knew 
at  the  time  of  making  the  contract  that  the  contractors  relied, 
and  were  compelled  by  their  pecuniary  resources  to  rely, 
upon  the  payment  by  the  defendant  of  the  installments  as 
they  became  due;  and  the  Court  below  so  found.  In  rightly 
holding  such  testimony  erroneously  admitted,  Mr.  Justice 
Myrick,  speaking  for  the  Court  when  the  case  was  last  under 
consideration,  said:  ''Parol  evidence  of  surrounding  circum- 
stances may  be  given  to  aid  in  the  proper  interpretation  of 
an  instrument,  but  where  the  parties  have  themselves  used 
words  which  require  no  interpretation — where  the  words  are 
understood — there  is  no  occasion  for  aid  to  their  proper  in- 
terpretation or  meaning.  In  this  case  the  parties  had,  by 
their  contract,  clearly  expressed  two  ideas  or  agreements: 
First,  that  the  contractors  were  to  perform  certain  work; 
second,  that  the  defendant  was  to  make  payments  therefor 
in  installments.  The  words  as  to  these  agreements  are  of 
very  plain  signification.  This  Court  had  decided  non-pay- 
ment of  installments  was  not  prevention;  therefore,  by  the 
t^rms  of  the  contract,  payment  was  not  a  condition  precedent. 
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In  order  to  make  payme'nt  a  condition  precedent,  a  clause 
woold  have  to  be  inserted,  injected  into  the  contract,  which 
the  parties  themselves  did  not  see  fit  to  place  there.  It  is 
not  in  evidence  that  the  parties  agreed  bv  parol  that  the 
payments  should  become  conditions  precedent;  but  even  if 
they  had  so  agreed,  the  well-known  rule  would  apply  that 
their  final  conclusions  were  as  they  have  expressed  them  in 
writing."    (10  Pac.  0.  L.  J.  263.) 

Of  course,  this  testimony  was  introduced,  and  the  finding « 
made  thereon — the  ninth — was  made  as  bearing  upon  the 
question  of  prevention.  Neither  could  have  any  other  bear- 
ing. From  the  findings  themselves  it  is  sufficiently  obvious 
that  the  prevention  found  by  the  Court  below  was  based  upon 
the  facts  detailed  in  the  ninth  and  tenth  findings;  and  this 
becomes  perfectly  plain  when  the  evidence  is  considered, 
from  whicn  it  appears  that  the  only  attempt  made  to  show 
prevention  was  to  show  the  non-payment  of  the  installments 
Dv  the  defendant,  the  ''surrounding  circumstances"  just 
alluded  to,  and  suspension  of  the  work  by  the  defendant. 
In  the  tenth  finding  the  Court  found  that  the  defendant  en^ 
tirdy  suspended  the  work  immediately  after  October  2, 1865. 
But  this  finding,  as  was  justly  said  by  Mr.  Justice  Myrick  in 
the  opinion  already  referred  to,  ''is  not  sustained  by  the 
evidence.  The  evidence  is  that  McLaughlin  directea  the 
diminution  of  the  laboring  force  to  but  a  few  men.  This  he 
had  a  right  to  do  according  the  express  terms  of  the  contract." 
(64  Cal.  605.)  It  may  be  added  that,  by  the  express  terms 
of  the  contract  between  the  parties,  the  defendant  was  author- 
ized to  entirely  suspend  the  work — the  contract  prescribing 
the  consequences  of  such  suspension.  Prevention  implies,  ex 
vi  termini,  a  breach  of  contract,  and,  of  course,  a  party  cannot 
commit  a  breach  of  contract  by  exercising  a  right  secured  to 
him  by  the  contract.  The  finding  that  the  defendant  en- 
tirely suspended  the  work,  is,  therefore,  insufficient  to  con- 
stitute prevention.  (54  Cal.  607.)  Besides,  the  finding  is, 
as  already  shown,  unsupported  by  the  evidence,  and  is  in 
conflict  with  another  (the  fourth)  finding  made  by  the  Court, 
in  which  it  is  found  that  the  plaintiff  furnished  material  and 
performed  labor  and  service  of  great  value  in  and  about  the 
execution  of  the  contract,  up  to  September  15,  1866.  It  is 
also  in  conflict  with  the  averment  of  the  complaint  itself,  in 
which  it  is  expressly  charged  that  Cox  &  Arnold,  as  the  suc- 
cessors in  interest  of  Cox,  Meyers  &  Co.,  diligently  prose- 
cuted the  work  until  September  15,  1866. 

Moreover,  there  is  in  this  cause  neither  averment  nor  proof 
that  the  estimates  of  the  engineer,  on  which  alone,  accord- 
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ing  to  the  terms  of  the  contract  between  the  parties  as  proved 
and  found,  the  defendant  was  to  pay,  were  made,  nor  is  there 
any  legal  cause  shown,  or  attempted  to  be  shown,  why  such 
estimates  were  not  made.  This  question  has  recently  been 
before  us  in  two  cases,  one  of  which  is  Loup  v.  C.  S.  B.  R. 
Co,  (10  Pac.  0.  L.  J.  699),  and  the  other  Holmes  v.  Rickety 
66  Cal.  307,  in  which  the  conclusion  was  reached  to  which 
we  adhere,  that,  in  such  cases,  averment  and  proof  of  making 
^uch  estimates  is  essential  to  put  the  party  making  the  agree- 
ment in  default,  unless  legal  cause  is  averred  and  proved  why 
they  were  not  made. 

But  further  and  beyond  all  this,  the  contract  declared  on 
by  the  plaintiff  is  essentially  different  from  the  contract  set 
up  by  the  defendant,  and  proved  and  found  by  the  Court  to 
have  been  made  between  the  parties;  and  the  respective 
rights  and  obligations  of  the  parties  under  the  one  are  es- 
sentially different  from  what  they  are  under  the  other. 

By  the  contract  stated  in  the  complaint,  the  obligation  of 
Cox,  Meyers  &  Co.  was  limited  ''to  the  extent  of  doing  and 
furnishing  materials  for  all  the  gradation,  masonry  and 
bridging,  and  all  other  things  necesfary  and  uroper  to  place 
said  road-bed  (of  the  railroad  referred  to)  ready  for  the  cross- 
ties  and  iron  equipment,  and  no  more."  By  the  contract 
proved  and  found,  their  obligation  went  far  beyond  this.  By 
that,  the  work  to  be  done  by  them  was  to  include  all  bridges, 
viaducts,  embankments,  excavations,  road-crossings,  cul- 
verts, drains,  and  all  other  things  necessary,  usual  and  propier 
to  place  the  part  of  the  railroad  described  complete  for 
cross-ties  and  iron  equipment  to  be  placed  thereon,  and  ac-- 
cording  to  certain  plana  and  specificatioTis  annexed  to  the  con- 
tract and  made  part  of  it.  The  work  to  be  done  by  them 
was  to  be  done  in  the  best  and  most  thorough  manner,  and 
all  that  portion  of  the  railroad  undertaken  to  be  built  by 
them  was  to  be  equal  to  the  best  constructed  railroad  in  the 
State,  and  toas  to  oe  in  fuU  compliance  toith  the  contract  then 
existing  between  McLaughlin  and  the  Western  Pacific  Railroad 
Company,  and  in  full  compliance  tvith  the  requirements  of  the 
Board  of  Directors  of  thai  company.  It  is  manifest  that  per- 
formance of  the  obligations  imposed  on  Cox,. Meyers  &  Co. 
by  the  contract  alleged  in  the  complaint,  would  by  no  means 
be  a  compliance  with  the  obligations  imposed  on  them  by 
the  contract  proved  and  found. 

Furthermore,  the  defendant's  obligations,  as  well  as  his 
rights,  are  essentially  different  under  the  two.  The  contract 
proved  and  found  is  not  alleged  in  the  complaint  to  have 
been  made,  is  not  alleged  to  have  been  performed  in  whole 
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or  in  part  by  the  plaintiff,  nor  to  have  been  broken  by 
the  deiendant.  The  alleged  contract,  for  the  breach  of  whicn 
the  action  was  brought,  was  not  proved,  and  there  should 
have  been  judgment  for  the  defendant. 

Judgment  and  order  reversed,  and  cause  remanded,  with 
directions  to  the  Court  below  to  enter  judgment  for  the  de- 
fendant on  the  finding. 

We  concur:  Morrison,  C.  J.,  Myrick,  .7.,  MoKinstry,  J«, 
Thornton,  J. 


In   Bakk. 


[  Ffled  February  20,  1883. . 

No.  8205. 

HEWLETT,  Appellant,  v.  MILLER,  Respondent. 

Spbgifzc  Pebfobmancb — GoNTBAcrr — Mobtoaob — Equitt— Dbbd.     Opinion 
of  Department  1  (9  Pao.  0.  L.  J.  812),  approved  in  bank,  and  additional 
'   aathoritiea  cited. 

Appeal  from  Superior  Court,  Sacramento  County. 

jFlrebaugh  and  Rhodes  and  Barstow  for  appellant. 
Estee  &  BoaU  and  Beatty  for  respondent. 

Bv  the  Court  : 

TLe  opinion  in  this  case  rendered  by  Department  1  (9  Pac. 
C  L.  J.B12),  is  hereby  approved  and  adopted  as  the  opinion 
of  the  Court  in  Bank,  and  the  following  additional  authorities 
are  referred  to  in  support  of  the  same:  Joslyn  v.  Wyman,  5 
Allen,  62;  Stone  v.  Lane,  10  id.  74;  Upton  v.  Natwrud  Bank, 
120  Mass.  153. 

Judgment  and  order  affirmed. 

Department  No.  2. 


[Filed  February  20,  1883.] 

No.  8478. 

GOBNELL,  Bespondent,  v.  COBBIN  et  al.,  Appellants, 

MoBioAOB — Fbaitd— DsmmBSB — Ambwkb.  Snit  to  foreclose  a  mortgage. 
Beld:  Defendant's  answer,  setting  up  Irand  and  faJse  representations, 
contained  a  good  defense  to  the  action,  and  the  Oonrt  erred  in  sns^ 
taining  the  demurrer  thereto. 

Appeal  from  Superior  Court,  Plumas  County. 

Uoodman,  Jenka,  HaU,  and  Badgers  for  appellants. 

OoocUeUow  and  Variel  for  respondent. 

By  tne  Court  : 

We  are  of  opinion  that  the  defendant's  answer  contained  a 
good  defense  to  plaintiffs'  foreclosure  proceeding,  and  that 
the  Court  erred  in  sustaining  the  demurrer  thereto. 

Judgment  reversed  and  cause  remanded. 


54  BoYSDON  V.  Cabb. 

Depabtmekt  No.  2. 


[FOed  February  23,  1883.] 
No.  7726. 

EOYSDON,  Eespondent,  v.  CABB,  Appellant. 

QoMTBAOT — LxTTKBS — Pbaotioe — GouNTS — TuAL.  The  Complaint  contained 
four  conntB.  The  fint  alleged  that  in  consideration  of  plaintiff's 
procnring  and  delivering  to  defendant  certain  letters  and  correspond- 
ence  between  one  George  M.  Pinney  and  others,  defendant  promised 
and  agreed  to  pay  plaintiff  $5,000;  that  plaintiff  procured  said  letters 
and  correspondence,  etc.  The  other  three  counts  were  abandoned  at 
the  trial.  On  appeal  by  defendant,  held,  the  demurrer  to  the  first 
count  was  properly  OTerruled.  Further,  the  evidence  was  insufficient 
to  establish  the  cause  of  action  set  fortlrin  said  count. 

Id  — Etidbmce — Goicplaint— Objection.  The  withdrawal  of  the  last  three 
counts  of  the  complaint  carried  with  it  all  evidence  which  had  been 
put  in  under  such  counts,  and  defendant  was  not  called  on  to  make 
any  objection  to  such  evidence  as  not  admissible  under  the  first  count. 

Id. — Public  Policy.  The  contract  is  not  opposed  to  public  policy.  Plaintiff 
procured  the  letters  from  Pinney,  his  client,  and  disposed  of  them 
with  his  consent.  He  was  attorney  for  Pinney  only,  and,  as  he  acted 
with  the  consent  of  the  latter,  violated  no  obligation  which  he  owed 
to  him. 

,   Appeal  from  Superior  Court,  San  Francisco. 

Stewarty  Van  Clief  dt  Herron  and  Foote  for  appellant. 
Terry  dk  Terry  for  respondent. 

By  the  Couet  : 

The  demurrer  to  the  first  count  of  the  complaint  was 
properly  overruled.  As  the  other  three  counts  were  with- 
drawn from  the  consideration  of  Court  and  jury,  it  is  not 
necessary  to  express  any  opinion  to  the  demurrer  to  them. 

It  was  contended  on  behalf  of  appellant  that  the  eyidence 
was  insufficient  to  establish  the  cause  of  action  set  forth  in 
the  first  count  of  the  complaint  the  count  on  which  only 
the  cause  was  submitted  and  determined.  We  have  exam* 
ined  the  evidence,  and  are  of  opinion  that  the  contention  of 
appellant  is  well  maintained,  and  that  the  evidence  fails  to 
estiEtblish  such  cause  of  action. 

It  is  urged,  however,  by  respondent,  that  inasmuch  as  the 
evidence  did  establish  a  contract  between  the  parties,  which 
evidence  went  to  the  jury  without  objection  by  appellant 
(defendant  below),  and  as  such  evidence  showed  a  right  on 
the  part  of  respondent  to  recover  as  much  as  the  jury  gave 
him  by  its  veraict,  that  this  Court  ought  not  to  reverse. 
But  it  is  set  forth  in  the  statement  on  motion  for  a  new  trial, 
following  a  distinct  declaration  that  this  was  all  the  evidence 
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introdnoed  at  the  trial,  that  the  plaintiff  withdrew  from  the 
consideration  of  the  Court  and  jury  all  claims  and  causes  of 
action  alleged  in  the  second,  third,  and  fourth  counts  of  his 
complaint,  and  relied  at  the  trial  solely  upon  the  cause^  of 
action  stated  in  his  first  count,  and  that  the  cause  was  tried 
solely  upon  the  issues  made  upon  the  first  count. 

In  our  judgment  this  withdrawal  carried  with  it  all  evi- 
dence which  had  been  put  in  under  .the  three  counts  with- 
drawn, and  the  defendant  was  not  called  on  to  make  any 
objection  to  such  evidence  as  not  admissible  under  the.  first 
count. 

A  question  is  presented  on  an  instruction  as  to  the  char- 
acter of  the  contract  sued  on.  It  is  contended  by  appellant 
that  such  contract  is  opposed  to  public  policy  ana  void. 
We  do  not  think  that  such  a  position  Is  sound.  Boysdon 
procured  the  letters  from  Pinney,  his  client,  and  disposed  of 
them  with  his  consent.  He  was  acting  for  Finney  only,  and, 
as  he  acted  with  the  consent  of  the  latter,  violated  no  obli- 

Etion  which  he  owed  to  him.     We  say  so  much  as  to  this 
)t  point,  as  the  cause  goes  back  for  a  new  trial. 
Judgment  and  order  reversed,  and  cause  remanded. 


Depabtment  No.  2. 


[Filed  February  14,  1883.] 

No.  7811. 
STEADMAN,  Appellant, 

V. 

THE  CITY  AND.COUNTY  OF  SAN  FRANCISCO, 

Bespondent. 

Faxae  iMPBXsomcniT — Oountt — ^Poligb  Offiobb — ^AcmoN.  A  party  cannot 
maintain  an  action  for  damages  against  a  county  beoanse  of  hia  alleged 
unlawful  arreat  and  imprisonment  by  a  police  officer  of  snoh  oonn^. 

Appeal  from  Superior  Court,  San  Francisco* 

Gcbb  and  Chamberlain  for  appellant. 
Wmiam  Oraig  for  respondent. 

By  the  Coubt  : 

We  are  unable  to  perceive  upon  what  theory  the  defendant 
could  be  held  responsible  by  reason  of  the  matters  set  forth 
in  the  complaint.     The  demurrer  was  properly  sustained. 

Judgment  affirmed. 
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Depabtment  No.  2. 


[Filed  February  20, 1883.] 

No.   7579. 

ALPEBS,  Appellant,  v.  HEINEMAN  et  al.,  Bespondents. 

FiMDiMOB— QniBT  Title.    Action  to  qniet  title.    Bdd:  The  findings  support 
the  jndf^ment  ot  the  Court  below  in  favor  of  defendants. 

Appeal  from  Superior  Court,  San  Francisco. 

Severance  and  7\tmer  for  appellant. 

H.  J.  Hlden  for  respondents. 

By  the  Coxjbt: 

Plaintiff  brought  this  suit  to  quiet  title  to  a  certain  piece 
or  lot  of  land  in  the  ciir  and  counj^  of  San  Francisco,  and 
judgment  passed  for  deiendants.  The  case  comes  before  us 
on  the  pleadings  and  findings  of  the  Court,  and  it  is  claimed, 
on  behalf  of  the  plaintiff,  that  the  findings  do  not  support 
the  judgment.     We  are  of  opinion  that  they  do. 

It  is  found  hj  the  Court  tnat  the  plaintiff  was  not,  at  the 
time  of  filing  his  complaint,  or  at  any  other  time,  the  owner 
of  the  land  in  controversy,  or  of  any  portion  thereof ;  and 
further,  that  the  defendants  had  at  the  time  of  the  com- 
mencement of  the  action,  and  now  have,  the  estate,  and  right, 
title,  and  interest,  in  and  to  their  repective  portions  of  the 
land  in  severalty.  These  findings  are  sufficient  to  sustain 
the  judment  rendered  in  favor  of  the  defendants,  and  there 
is  nothing  in  the  other  findings  in  the  case  which  leads  to  a 
different  conclusion. 

Judgment  affirmed. 

Depabtment  No.  2. 


[Filed  February  6,  1882.] 

No.   7745 

LIQUOBE,  Appellant,  v.  MABSICANO,  Bespondent. 

New  Tbiaij — Motion — DismssAii.  Appeal  from  order  granting  defendant's 
motion  to  dismiss  plaintiff's  motion  for  new  trial  for  lack  of  diligence, 
etc.  Eeldt  that  the  Court  had  power  to  dismiss  the  motion  {Boggs 
v.  Clark,  37  Gal.  236),  and  no  error  waff" committed. 

Appeal  from  Superior  Court,  San  Francisco. 

S.  W.  HoUaday  for  appellant. 

Roche  dh  Desbeck  for  respondent. 

By  the  Court  : 

We  have  read  the  papers  on  which  the  motion  to  dismiss 

Slaintiff's  motion  for  a  new  trial  in  this  cause  was  heard  and 
etermined.    In  our  opinion  the  Court  had  the  power  to 
dismiss  the  motion  (Boggs  v.   Clark,  37  Cal.  236),  and  no 
error  was  committed  in  granting  it. 
Order  affirmed. 
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Department  No.  2. 


[Filed  February  20,  1883.] 
No.  7600. 

BOWMAN,  Eespondent, 

THE  CAUFOENIA  STEAM  TKANSPOETATION 

COMPANY ,  Appellant. 

'SmoLiGMscE — Steamsb  —  Baqqaoe — Hatchway — Demubbbb.  I%  appeared 
from  the  complaint  that  plaintiff  took  passage  on  defendant's  steamer; 
be  deliTered  to  defendant  his  baggage — a  trunk — and  a  short  time  be- 
fore the  arriyal  of  the  steamer  at  its  destination  he  went  down  on  the 
main  deck  to  look  for  it  (no  check  therefor  having  been  given  him), 
and  while  so  doing  he  fell  down  the  main  hatchway  and  received  the 
injuries  sued  for;  the  hatchway  was  left  open  negligently  and  care- 
lessly, and  no  light  was  placed  near  it  to  warn  passengers  of  danger. 
EM,  the  complaint  was  not  subject  to  demurrer.  Gontributory  neg- 
ligence did  not  appear  therefrom,  for  the  plaintiff  was  not  guilty  of 
contributory  negligence  in  looking  for  his  baggage. 

Appeal  from  Superior  Court,  San  Francisco. 

Andros  and  Page  for  appellant. 
Ikfler  and  Howard  for  respondent. 

By  the  Ooubt  : 

The  complaint  alleges  that  the  defendant  was  the  owner  of 
the  steamer  Washington,  which  was  running  between  the 
city  and  county  of  San  Francisco  and  the  town  of  Bio  Vista, 
in  the  county  of  Solano;  that  plaintiff  took  passage  on  said 
boat  from  the  former  to  the  latter  place;  that  he  delivered  to 
defendant  his  baggage — a  trunk;  that  a  short  time  before 
the  arrival  of  the  vessel  at  Eio  Vista  he  went  down  on  the 
main  deck  to  look  for  his  baggage  (no  check  therefor  having 
been  given  him  by  the  defendant),  and  while  so  doing  he 
fell  down  the  main  hatchway  and  was  greatly  injured;  that 
such  hatchway  was  left  open  negligently  and  carelessly,  and 
no  light  was  placed  near  it  to  warn  passengers  of  danger. 

There  was  a  demurrer  to  the  complaint,  which  was  over- 
ruled by  the  Court,  and  the  sufficiency  of  the  complaint  is 
the  only  question  before  us  on  this  appeal. 

It  is  claimed  that  contributory  negligence  on  the  part  of 
the  plaintiff  appears  on  the  face  of  the  pleading,  but  we  are 
not  prepared  to  say  the  point  is  well  taken.  It  does  not  ap* 
pear  that  the  plaintiff  had  no  right,  as  is  claimed,  to  go  upon 
the  main  deck  to  look  for  his  ba^age,  or  that  he  was  gudty 
of  contributory  negligence  by  doing  so. 

Judgment  affirmed. 
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Department  No.  2. 


[Filed  February  26,  1883.] 

No-  8571, 

JAMES  FAERELL,  Respondent, 

V. 

JONES  BT  AL.,  Dependants,  (CARMICHAEL,  Appellant.) 

GOKPLAIKT  —  P  ATMKNT — NoTB  —  l2n>OB8BMBNT  — SlTPBBniTBNDKNT — GOBFOBA- 

TioN.  It  is  held  it  sufficiently  appears  from  the  complaint  that  a  note 
executed  by  the  Dardanelles  Company  through  its  Superintendent, 
MoGillivray.  was  without  authority,  the  indorsement  upon  the  note 
in  suit  without  consideration,  and  that  such  note  of  said  company 
had  not  been  paid. 

MoBTOAOB  —  Default — SuBSTrruTioN  of  Plaintiff — Degbbb — Fobbglob- 
UBB — NoncB.  After  defaults  of  defendants  had  been  entered,  one 
Hamilton  was  substituted  for  the  original  plaintiff,  and  the  decree  of 
foreclosure  was  in  favor  of  Hamilton.  The  decree  recited  that  Ham- 
ilton was  "substituted  as  plaintiff  in  said  action,  he  having  during 
the  pendency  of  the  action  succeeded  by  assignment  to  the  said  James 
Farrell's  interest  and  rights  in  and  to  said  debt  and  the  mortgage  given 
to  secure  the  same."  Heldt  such  being  the  case,  the  Court  had  the 
power  to  substitute  Hamilton,  and  no  notice  thereof  to  defendants  in 
default  was  necessary. 

Id. — JuDOMENT-BOLL.  Further,  if  such  notice  had  been  given,  the  fact  would 
not  appear  in  the  judgment-roll. 

Appeal  from  Superior  Court,  Placer  County. 

Henley,  Whipple  and  Oates  for  appellant. 
John  M.  FuLweiler  for  respondent. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  ^ippeal  from  a  judgment  in  an  action  to  foreclose 
a  mortgage.  The  mortgage  was  executed  by  the  defendants 
Jones  and  Dougherty,  who  conveyed  the  mortgaged  prexn* 
ises  to  the  defendant  McGillivray,  who  conveyed  to  the  de- 
fendant, ''The  Dardanelles  Consolidated  Mining  Company/' 
which  was  the  owner  of  said  premises  at  the  time  of  the  com- 
mencement of  this  action.  None  of  the  defendants  appeared 
in  the  action,  with  the  exception  of  the  defendants  McGilli- 
vray and  Carmichael,  who  were  alleged  to  have,  or  claim, 
some  interest  in  said  premises,  or  some  part  thereof,  which 
claim  or  interest  was  subsequent  to,  and  subject  to,  the  lien 
of  the  plaintiff's  mortgage. 

The  appearance  of  McGillivray  was  entered  by  his  attor- 
neys, and  defendant  Carmichael  filed  a  demurrer  specifjing 
that  the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  which  was  overruled,  with  leave  to  him  to 
answer  within  ten  days,  which  he  failed  to  do.  Defendant 
McGillivray  neither  answered  nor  demurred.    The  defaults 
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of  all  the  defendants  were  daly  entered  and  a  decree  of  fore- 
cloBnre  was  therenpon  orderei  by  the  Court.  From  the  de- 
eree  entered  pursuant  to  said  order  the  said  defendant  Car- 
michaei  appeals. 

The  first  ground  upon  which  appellant's  counsel  claim  that 
the  judgment  should  be  reversed  is  that  the  decree  ' '  is  ex- 
cessive in  amount  by  at  least  the  sum  of  three  payments  of 
interest." 

If  these  payments  were  made  at  all  they  were  made  by  the 
execution  and  delivery  of  a  promissory  note  which  purports 
to  be  made  by  the  ''Dardanelles  Con.  G.  M.  Co.,  by  Jos. 
McGilliviay,  Superintendent,"  and  in  regard  to  that  the 
plaintiff  alleges  that  ''he  has  been  informed  and  believes, 
and  upon  such  information  and  belief  avers,  that  said  Joseph 
MoGillivray  had  not,  as  such  Superintendent  or  otherwise, 
any  power  or  authority  to  bind  the  said  Dardanelles  Oonsoli- 
dated  Gravel  Mining  Company  thereby,  or  execute  and  de- 
liver tiie  said  promissory  note  in  the  name  of  said  corpora- 
tion, and  that  therefore  the  said  promissory  note  is  valueless 
and  in  fraud  of  said  plaintiff's  rights  under  and  by  virtue  of 
said  mortgage,  and  that  the  plaintiff  has  not  received  any 
consideration  for  the  indorsements  as  aforesaid  upon  said 
promissory  note  of  Jones  and  Dougherty,  except  the  sum  of 
seven  hundred  and  fifty  dollars,  and  that  the  credit  thereon 
and  towards  the  payment  thereof  should  not  be  more  than 
seven  hundred  and  fifty  dollars." 

But  appellant  says  ''  that  it  does  not  appear  but  that  the 
note  of  the  Dardanelles  Mining  Company  was  actually  paid." 
It  is  alleged  in  the  complaint  that  the  plaintiff  indorsed  the 
amount  of  said  note  on  the  note  which  the  mortgage  was 
given  to  secure  the  payment  of,  and  that  he  has  not  received 
any  consideration  for  that  indorsement,  which,  if  the  note 
haa  been  paid,  would  be  a  false  allegation.  We  think  that 
those  allegations,  taken  in  connection  with  the  allegation  that 
MoGillivray  had  no  power  or  authority  to  execute  and  deliver 
said  note,  is  substantially  an  allegation  that  it  had  not  been 
paid. 

The  second  sround  upon  which  appellant  relies  is  that, 
after  the  defamts  of  the  defendants  had  been  entered,  Jo 
Hamilton  was  substituted  for  the  original  plaintiff,  and  the 
decree  is  in  his  favor.  The  decree  recites  that  Hamilton  was 
*^  substituted  as  plaintiff  in  said  action,  he  having  during  the 

Sendency  of  the  action  succeeded  by  assignment  to  the  said 
ames  Farrell's  interest  and  rights  in  and  to  said  debt,  and 
the  mortgage  given  to  secure  the  same."  Such  being  the 
case,  the  Court  had  the  power  to  substitute  Hamilton  in  the 
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action  or  proceeding,  and  we  know  of  no  reason  why  the  de- 
fendants, whose  defaults  had  before  been  entered,  should 
have  had  notice  of  a  motion  to  have  such  substitution  made. 
And  if  such  notice  had  been  given,  the  fact  would  not  appear 
in  the  judgment-roll. 

We  do  not  think  that  the  record  discloses  any  error  for 
which  the  judgment  should  be  reversed. 

Judgment  amrmed. 

We  concur:    Thornton,  J.,  Myrick,  J. 

Department  No.  2. 


[Filed  February  8,  1883.] 

No.  8625. 

HOG'S  BACK  CON.  MINING  COMPANY,  Respondent, 

V. 

NEW  BASIL  CO.,  Appellant. 

AiTZDAYiT — SiBYioB — Mail — Dbfault.    The  affidayit  of  eerrioe  of  amended 
complaint  held  insofficient  to  jnstify  entry  of  default. 

Appeal  from  Superior  Court,  Placer  County. 

Daingerfidd  and  Lynch  for  appellant. 
Hale  dk  Craig  and  Falweiler  for  respondent. 

By  the  Coubt  : 

In  this  case  plaintiff  had  judgment  against  defendant  by 
default;  the  Court  below  denied  a  motion  to  open  the  de- 
fault, and  defendant  appealed. 

The  following  is  the  affidayit  of  service  of  the  amended 
complaint: 

"D.  W.  Spear,  of  said  Placer  County,  being  duly  sworn, 
says :  That  he  is  a  citizen  of  the  United  States,  and  is,  and 
was  on  the  20th  day  of  October,  1881,  over  eighteen  years 
of  age,  and  not  a  party  to  this  action.  That  on  the  20tn  day 
of  October,  1881,  the  amended  complaint  in  the  said  action 
was  filed;  that  forthwith,  to  wit,  on  the  20th  day  of  October, 
1881,  he,  affiant,  deposited  in  the  post-office  at  Auburn, 
Placer  County,  California,  a  copy  of  the  said  amended  com- 
plaint, inclosed  in  a  sealed  envelope,  postage  prepaid,  and 
directed  to  Edward  Lynch  (the  attorney  for  defendant  here- 
in), at  No.  324  Pine  street,  San  Francisco,  California,  the 
place  where  said  attorney  resides  and  has  his  office." 

The  affidavit  of  service  was  insufficient,  and  therefore  the 
default  in  the  case  was  improperly  entered.  {Beed  v.  Allison^ 
10  Pac.  C.  L.  J.  239;  Cunningham  v.  Wdmekey,  id.  217; 
lUoore  V.  Besse,  35  Cal.  185;  People  v.  Alameda  T.  R.  Co.^  30 
id.  182;  Sec.  1012  C.  C.  P.) 

Judgment  reversed. 
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Current  Topics. 

TAX  ON  IMMIGRANTS. 

In  yiew  of  the  present  proceedings  against  the  Commissioner 
of  Immigration,  it  is  pertinent  to  note  the  recent  opinion  of  the 
United  States  Supreme  Court  upon  the  New  York  law  relating 
io  immigrants. 

The  New  York  statutes  (Laws  of  New  York,  1881,  c.  427,  p. 
585,  and  c.  432,  p.  590)  provided  that  the  Commissioner  of  Emi- 
gration shall  inspect  ''the  persons  and  effects  of  all  persons 
arriying  by  vessel  at  the  port  of  New  York  from  any  foreign 
country,  so  far  as  may  be  necessary  to  ascertain  who  among 
them  are  habitual  criminals  or  paupers,  lunatics,  idiots,  or  im- 
beciles, or  deaf,  dumb,  blind,  inform,  or  orphan  persons,  without 
means  or  capacity  to  support  themselves,  and  subject  to  become 
a  public  charge,  and  whether  their  persona  or  effects  are  infected 
vjiih  any  infectious  or  contagious  disease,  and  whether  their  effects 
contain  any  criminal  implements  or  contrivances ; "  and  they  also 
provided  a  tax  of  one  dollar  on  every  alien  passenger  so  coming 
from  a  foreign  port  for  whom  a  tax  has  not  heretofore  been  paid. 

Suit  was  instituted  under  this  law  against  a  steamship  com- 
pany, and  the  law  declared  unconstitutional.  It  was  claimed 
ihat  th^  law  was  an  "Inspection  Law,"  and  therefore  within 
the  purview  of  Article  I,  Section  10,  Clause  2  of  the  Constitution 
of  the  United  States,  viz. :  ''No  State  shall,  without  the  consent 
of  Congress,  lay  any  imposts  or  duties  on  imports  or  ex- 
ports, except  what  may  be  absolutely  necessary  for  executing 
its  inspection  laws." 

The  Circuit  and  Supreme  Courts  both  held  that  property  was 
the  only  thing  that  could  be  inspected,  and  that  a  "  State  could 
not  make  a  law  designed  to  raise  money  to  support  laws,  to 
-detect  or  prevent  crime,  to  guard  against  disease  and  to  cure 
the  sick,  an  inqniction  law,  within  the  constitutional  meaning  of 
that  word,  by  calling  it  so  in  the  title."     (10  Fed.  Rep.  357.) 


FOREIGN  JUDGMENTS. 

It  is  now  a  well-settled  doctrine  that  a  foreign  judgment  is 
conclusive  as  to  all  matters  of  right  and  title  when  relied  upon 
in  a  subsequent  action,  subject,  however,  to  be  attacked  for 
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fraud  or  want  of  jurisdiction.  (26  N.  Y.  146;  83  111.  568;  67 
Mo.  426;  84  Pa.  St.  633;  38  Mich.  766;  18  Wall.  467;  20  Am.  L. 
Beg.  373;  4  Mo.  App.  443;  9  Bush,  (Ky.)  372;  69  How.  B.  612.) 
There  is  some  slight  distinction  between  judgments  of  another 
State  and  those  Of  another  nationality.  Under  the  Constitution  of 
the  United  States  thd  judgments  of  one  State  have  the  same  force 
and  effect  in  every  other  State  as  in  ihe  State  where  rendered.  We 
do  not  understand  that  this  proyision  has  any  other  effect  than 
to  preyent  such  judgments  from  being  attacked  for  other  defects 
than  fraud  and  want  of  jurisdiction.  The  judgments  of  a  for- 
eign country  (other  than  a  sister  State)  can  be  successfully 
attacked,  if  they  are  contrary  to  the  policy  and  spirit  of  our 
laws.     (Freeman  on  Judgments.) 

There  is  some  difference  among  the  authorities  as  to  the  mode 
of  pleading  a  foreign  judgment.  The  Supreme  Court  of  Nevada 
(Phelps  V.  Duffy,  11  Nev.  80)  holds  that  it  can  be  pleaded  as  a 
domestic  judgment  should  be — jurisdiction,  being  presumed, 
need  not,  therefore,  be  averred.  This  doctrine  finds  support  in 
2  Chitty's  Pleadings,  244,  413;  Monroe 'v,  PUkington,  2  B.  &  S. 
11;  Hcdstead  v.  Black,  17  Abb.  Pr.  227;  1  Estee  PL  460. 

In  McLaughlin  v.  Nichols,  13  Abb.  Pr.  247,  it  is  held  that  the 
complaint  should  aver  that  the  Court  rendering  the  judgment 
was  a  Court  of  competent  jurisdiction,  and  uiat  jurisdiction 
over  the  person  of  the  defendant  had  been  obtained.  (See,  also, 
1  Wy.  Ter.  22.) 

In  California  the  Nevada  rule  seems  to  have  been  adopted. 
The  Court,  in  Low  v.  Burrows,  12  Cal.  189,  say:  "The  papers 
show  upon  their  face  the  jurisdiction  of  the  Court.  It  is  not 
necessary  that  the  complaint  should  aver  this  jurisdiction. "  In 
Meredith  v.  Santa  Clara  Min.  Ass'n,  66  Cal.  179,  the  allegation 
**  That,  on  the  third  day  of  November,  a.  d.  1877,  at  Baltimore, 
in  the  State  of  Maryland,  the  Baltimore  City  Court,  being  a  Court 
of  general  jurisdiction,  in  an  action  therein  pending  between  the 
above-named  plaintiff  and  defendant,  by  its  judgment  duly  given 
and  made,  adjudged/'  etc.,  was  a  sufficient  averment  of  the 
jurisdiction  of  the  Court. 

If,  however,  the  law  of  the  foreign  Court  gives  the  judgment 
a  different  effect  from  what  would  be  derived  from  the  law  of 
the  forum,  this  foreign  law  must  be  averred.  (31  Iowa,  77;  3 
Abb.  N.  C.  316;  60  Texas,  666.)  This  is  a  necessary  averment, 
as  the  law  of  a  foreign  tribunal  is  presumed  to  be  the  same  as 
the  law  of  the  forum.  (8  Pac.  C.  L.  J.  247;  10  id.  296;  20  Am. 
L.   Beg.  373.) 

The  statutes  of  every  State  prescribe  how  foreign  judgments 
may  be  proved.  Frequently  there  is  a  question  as  to  what  facts 
were  determined  in  the  foreign  tribunal.  When  this  question 
arises,  parol  evidence  is  admissible  to  show  what  matters,  within 
the  issues,  were  or  were  not  settled,  but  not  as  to  matters  without 
the  issues.     (66  Cal.  181.) 
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In  the  Circuit  Court  of  the  United  States, 


NINTH   CIBCUIT,   DISTRICT   OF   CALIFORNIA. 


SPRING  VALLEY  WATER  COMPANY 

V. 

THE  SUPERVISORS  OP  SAN  FRANCISCO. 

Motion  for  injunction. 

Wilson  dt  WUaon^  F.  J.  NewlandSy  and  Fox  dt  Kellogg  for 
petitioner. 

Stanley t  Stoney  dt  Hayes,  and  Wm.  Craig  y  City  and  County 
Attorney,  for  respondent. 

STATEMRNT. 

By  the  Act  of  1858,  under  which  the  company  went  into 
operation,  it  was  authorized  to  charge  reasonable  rates,  to  be 
fixed  by  arbitration,  as  therein  provided. 

By  the  XIV  Article  of  the  Constitution  of  1879  the  Board 
of  Supervisors  was  authorized  and  required  to  fix  the  rates. 

The  complainant  contended  that  this  article  was  void : 

1.  Because  it  impaired  the  obligation  of  a  contract. 

2.  Because  it  sought  to  take  property  for  public  use  with- 
out compensation. 

3.  Because  it  deprived  the  company  of  its  property  with- 
out due  process  of  law. 

Many  other  questions  were  raised  and  elaborately  argued 
at  the  oar. 

The  validity  of  Article  XIV  is  the  only  question  discussed 
in  this  opinion. 
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Hoffman,  J. : 

In  Munn  vi  Illinois^  and  the  other  cases  known  as  the 
Oranger  cases,  the  Supreme  Court  of  the  United  States  has- 
decided  that  whenever  private  property  is  affected  by  a  public 
use,  or  whenever  a  private  individual  devotes  his  property 
to  such  uses  as  to  create  an  interest  in  those  uses  on  the 

Sart  of  the  public,  the  public,  through  the  Legislature,  maj 
etermine  the  compensation  he  shall  charge  for  the  use  of 
his  property.  And  this  notwithstanding  that  the  owner  is 
not  a  corporation,  possesses  no  franchise,  and  exercises  na 
rights,  except  such  as  are  incidental  to  the  ownership  of 
property.  **When,  therefore,"  says  the  Court,  "one  de- 
votes his  property  to  a  use  in  which  the  public  has  an  in- 
terest, he  in  effect  grants  to  the  public  an  interest  in  that 
use,  and  must  submit  to  be  controlled  by  the  public  for  the 
common  good  to  the  extent  of  the  interest  he  has  thus  cre- 
ated. He  may  withdraw  his  grant  by  discontinuing  the  use, 
but  so  long  as  he  maintains  the  use  he  must  submit  to  the- 
control. "  It  will  hardly  be  urged  that  the  poor  privilege  of 
escaping  the  control  by  discontinuing  the  use  is  available  to 
a  company  upon  the  use  of  whose  property  the  inhabitants 
of  a  large  city  depend  for  their  daily  supply  of  water. 

In  the  Granger  cases  it  was  held  that  fares  and  freights  of 
i^ilroads  may  be  fixed  by  legislation,  even  in  cases  where 
the  charter  gave  the  company  the  right  to  establish  and  charge 
such  rates  of  fares  and  freights  as  it  should  deem  reason- 
able, and  that  the  right  reserved  in  the  charter  or  by  gen- 
eral law  '*to  alter  and  repeal,"  gave  to  the  Legislature  the 
authority  by  subsequent  amendment  to  prescribe  any  rules  for 
the  government  of  the  corporation  in  the  administration  of  Us^ 
affairs  which  it  might  have  prescribed  in  the  original  charter. 

It  has  also  been  held  by  the  Supreme  Court  that  the  right 
reserved  by  the  Constitution  of  a  State  to  alter  and  repeal 
all  laws  creating  corporate  privileges  is  an  inalienable  legis- 
lative power,  and  that  this  power  cannot  be  limited  or  bar- 
gained away  by  any  Act  of  the  Legislature,  because  the 
power  itself  is  beyond  legislative  control.  {New  Jersey  v.  Yardy 
95  TJ.  S.  3).  The  effect  of  these  decisions  is  attempted  to  be 
avoided  by  the  suggestion  that  in  the  Elevator  case  the 
Legislature  merely  regulated  the  use  of  the  property,  but 
did  not  attempt  to  touch  the  property  itself,  wnile  the  Con- 
stitution of  this  State  and  the  ordinance  it  directs  to  be  enacted 
fix  the  price  at  which  the  complainant's  property,  viz.,  the 
water  it  owns,  shall  be  furnished.  But  this  distinction  be- 
tween taking  property  and  depriving  its  owner  of  its  use 
seems  metaphysical  and  illusory.    The  value  of  all  property 
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consists  in  its  use  and  beneficial  enjoyment.  The  right  of 
property  is  as  substantially  invaded  by  restricting  its  use  as 
by  appropriating  it.  What  remains  of  the  right  of  property 
of  a  landlord  u  he  is  forbidden  to  charge  rents  to  his  ten- 
ants, and  if  the  same  prohibition  extends  to  those  to  whom 
he  may  sell  it?  Is  not  the  right  of  property  in  a  coat  de- 
stroyed if  the  owner  is  forbidden  to  wear  it,  or  if  onerous 
restrictions  are  imposed  upon  its  use?  If,  then,  the  Legis- 
lature may  lawfuUy  fix  the  price  which  the  owner  of  certain 
kinds  of  property  may  demand  for  its  use,  they  may  fix  it  at 
such  rates  as  will  amount  to  its  practical  confiscation,  and  in 
effect  will  deprive  him  of  the  property  itself,  although,  tech- 
nically speatung,  the  title  may  be  untouched. 

2d.  The  only  use  which  the  complainant  can  make  of  the 
water  it  owns  is,  except  so  far  as  the  shareholders  may  apply 
it  to  their  own  individual  consumption,  to  distribute  and  sup- 
ply it  to  consumers  in  this  city.  They  use  it  for  this  pur- 
pose, and  the  right  to  receive  compensation  for  this  use  alone 
gives  value  to  their  property.  When,  therefore,  the  price 
they  are  to  receive  is  made  tlie  subject  of  legislative  regula- 
tion, the  use  of  the  property  is  regulated  to  the  same  extent 
and  in  a  similar  way  as  the  use  of  the  elevators  was  regulated 
by  fixing  the  price  to  which  their  owners  were  to  charge  for 
the  use  of  those  structures.  The  title  of  the  company  to  its 
dams,  its  reservoirs,  its  areas  of  catchment,  its  pipes  and  its 
pTunping  apparatus  are  not  toached  by  fte  proposed  ordi- 
nance.  It  is  only  when  the  water  is  brought  into  the  city  and 
sought  to  be  used  by  supplying  it  to  consumers  that  the  ordi- 
nance proposes  to  regulate  that  use  by  fixing  the  rates  to  be 
charged.  The  soundness  or  justice  of  the  principles  estab- 
lished by  the  Supreme  Court  we  are  not  at  liberty  to  dispute 
or  discuss.  Our  duty  is  to  obey,  and  to  attempt,  while  ad- 
mitting the  authority  of  the  case  of  Miinn  v.  Illinois^  to  take 
this  case  out  of  the  operation  of  the  principles  laid  down  in 
it  by  virtue  of  the  distinction  suggested,  would,  it  seems  to 
me,  be  a  sophistical,  if  not  a  disingenuous  evasion  of  our 
duty.  If  the  doctrine  of  that  case  and  of  the  Granger  cases 
and  of  the  Sinking  Fund  cases  are  to  be  overturned  or  mod- 
ified, it  must  be  by  the  Supreme  Court,  not  by  us. 

It  is  claimed  that  the  law  of  1858,  which  provided  that  the 
reasonable  rates  which  the  company  was  entitled  to  charge 
should  be  fixed  in  a  specified  mode,  viz.,  by  arbitration,  was 
in  the  nature  of  a  contract,  the  obligation  of  which  cannot 
be  impaired  by  subsequent  legislation.  But  this  position 
seems  to  be  untenable  under  the  decisions  of  the  Supreme 
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Court  in  Peck  v.  Chicaao  and  N.  W,  Railroad  Comjiany^  94  U. 
S.  164.  In  that  case  the  railroad  company  was,  by  its  charter, 
authorized  •  to  receive  such  sum  or  sums  of  monev  for  the 
transportation  of  property  or  persons  as  it  should  deem  rea- 
sonable. 

The  Constitution  of  Wisconsin,  in  force  when  the  charters 
were  granted,  provided  that  all  Acts  for  the  creation  of  cor- 
porations within  the  State  might  be  altered  or  repealed  by 
the  Legislature  at  any  time  after  their  passage.  It  will  be 
seen  that  the  circumstances  of  this  case  are  even  stronger 
than  those  of  the  case  at  bar. 

By  the  charter  of  the  railroad  company  not  only  was  the 
mode  of  determining  what  should  be  a  reasonable  compensa- 
tion provided  for,  but  the  right  to  make  that  determination 
was  expressly  conferred  on  the  companj  itself. 

It  was  urged,  and  with  greater  plausibility  than  in  the  case 
at  bar,  that  this  provision  of  the  charter  was  in  the  nature 
of  a  contract,  the  obligation  of  which  could  not  be  impaired 
by  the  Legislature,  and,  were  it  otherwise,  the  will  of  each 
succeeding  Legislature,  and  not  the  contract,  would  deter- 
mine the  rights  and  obligations  of  the  company. 

That  the  Act  of  the  Wisconsin  Legislature,  so  far  from 
leaving  the  material  property  and  rights  of  the  corporation 
inviolate,  took  from  it  the  income,  and  thus  as  effectually  de- 
prived it  of  the  beneficial  use  of  its  property  and  the  means 
of  fulfilling  its  engagements  with  its  creditors  as  if  the  road 
had  been  confiscatoa. 

That  there  was  no  substantial  difference  between  a  law 
which  diminished  the  income  of  a  company  by  thirty  per 
cent,  by  redacing  its  tariff  or  rates  and  one  which  reqniWs 
it  to  pay  thirty  per  cent,  of  its  rates  to  the  Treasurer  of  the 
State,  to  be  by  him  distributed  among  those  who  paid  fares 
or  freights  to  the  company. 

It  was  therefore  contended  that  the  legislation  in  ques- 
tion was  unconstitutional,  because  it  impaired  the  obligation 
of  a  contract — because  it  took  property  for  public  use  with- 
out due  compensation,  and  because  it  deprived  the  company 
of  its  property  without  due  process  of  law,  and  that  the  res- 
ervation of  the  right  to  alter  or  repeal  Acts  regulating  corpo- 
rations conferred  no  power  to  violate  these  fundamental  con- 
stitutional provisions. 

It  will,  I  think,  be  difficult  to  distinguish  the  case  of  the 
complainant  and  the  grounds  on  which  it  is  rested  from  the 
case  thus  presented  to  the  Supreme  Court. 

The  Court  held  that  the  privilege  of  charging  whatever 
rates  it  might  deem  proper  was  a  franchise  which  might  be 
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taken  away  under  the  reserved  power;  that  the  right  to  fix  a 
reasonable  compensation  for  the  use  of  property  which  has 
been  clothed  with  a  public  interest  rests  with  the  Liegislatare, 
and  that  its  determination  binds  the  Courts  as  well  as  the 
people.  ''If  it  has  been  improperly  fixed,  the  Legislature, 
and  not  the  Courts,  must  be  appealed  to  for  the  change." 
(94  U.  8.  178.) 

In  Ibmlinson  v.  Jes&wp  (15  Wall.  457)  the  Supreme  Court 
says: 

'*  It  is  true  that  the  charter  of  the  company  when  accepted 
*•  constUxUed  a  contract  between  them  and  the  otate,  and  thai  the 
"  amendment  wlien  accepted  foirmed  a  part  of  the  contract  from 
*'  that  date,  and  was  of  the  same  obligatory  character.  Audit 
**  may  be  equally  true,  as  stated  by  counsel,  that  the  exemp- 
"  tion  from  taxation  added  greatly  to  the  value  of  the  stock 
"  of  the  company,  and  induced  the  plaintiff  to  purchase  the 
*'  shares  held  by  him.     But  these  considerations  cannot  be 

*  *  allowed  any  weight  in  determining  the  validity  of  the  sub- 
'*  sequent  taxation.  The  power  reserved  to  the  State  by  the 
'  *  law  of  1841  authorized  any  changes  in  the  contract  as  it 
**  originally  existed,  or  as  subsequently  modified,  or  its 
•*  entire  revocation.  The  original  corporators  or  subsequent 
**  stockholders  took  their  interests  with  knowledge  of  the 
"  existence  of  this  power  and  the  possibility  of  its  exercise 
*'  at  any  time  in  the  discretion  of  the  Legislature.  The  ob- 
"  ject  of  the  reservation,  and  of  similar  reservations  in  other 
*'  charters,  is  to  prevent  a  grant  of  corporate  rights  and 
**  privileges  in  a  form  which  will  preclude  legislative  inter* 
"  ference  with  their  exercise  if  the  public  interest  should  at 
"  any  time  require  such  interference.  It  is  a  provision  in- 
'*  tended  to  preserve  to  the  State  control  ovier  its  contract 

*  *  with  the  corporators,  which  without  that  provision  would 
'*  he  irrepealable,  and  protected  from  any  measures  impair- 
••  ing  its  obligation."    (Per  Field,  J.) 

It  will  be  observed  that  the  existence  of  a  contract  is  here 
expressly  admitted  by  the  Supreme  Court,  but  it  declares 
that  "the  power  reserved  (viz.,  to  alter  or  repeal)  authorized 
**  any  change  in  the  contract  as  it  originally  existed  or  as 
snbsequently  modified,  or  its  entire  revocation." 

In  his  dissenting  opinion  in  the  Sinking  Fund  case  (99  TT. 
S.  749)  Mr.  J.  Bradley  says:  "By  reason  of  the  reserved 
*'  power  to  alter  and  repeal  a  charter  this  Court  has  sus- 
*'  tained  legislative  acts  imposing  taxes  from  which  the 
*'  corporation  by  the  charter  was  exempted  *  *  *;  a 
•*  reservation  of  the  right  to  legislate,  or  which  is  the  same 
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^'  thing,  to  alter,  amend  or  repeal  the  charter,  necessarily 
"  includes  the  right  to  resume  taxation.  The  same  obaerva-- 
"  twna  apply  to  the  regulation  of  fares  and  freights,  for  this  is  a 
''  branch  of  the  police  power  applicable  to  all  cases  which 
'*  involve  a  common  charge  upon  the  people." 

I  am  unable  to  see  how  the  force  and  application  to  this 
case  of  these  judgments  of  the  Supreme  Court  can  be  ignored 
or  evaded. 

Whether  the  rates  proposed  to  be  established  by  the 
Supervisors  in  this  case  are  reasonable,  we  have  neither  the 
means  of  judicially  knowing  nor  the  right,  in  this  proceeding, 
judicially  to  inquire. 

If,  as  alleged  in  the  bill  of  complaint,  it  be  true  that  the 
proposed  reduction  of  rates  will  so  diminish  the  income  of 
the  company  as  to  render  it  unable  to  pav  the  interest  on  its 
indebtedness,  and  to  maintain  and  complete  its  system  for 
the  water  supply  of  this  city,  its  inhabitants  may  hereafter 
have  cause  to  lament  that  the  completion  of  that  system,  now 
seen  to  be  indispensable  as  a  security  against  the  horrors  of 
a  water  famine,  nas  been  rendered  impracticable. 

Whether  the  deprivation  of  all  voice  or  right  to  be  heard 
in  the  establishment  of  its  rates  and  the  conferring  of  that 
right  on  the  representatives  of  the  consumers  exclusively, 
thus  making  them  '^  judges  in  their  own  cause,"  is  a  reason- 
able or  just  mode  of  determining  what  rates  the  company 
shall  or  ought  to  pay,  is  a  question  we  are  not  at  liberty  to 
consider. 

That  the  right  conferred  upon  the  Supervisors  might,  in 
unscrupulous  hands,  be  abused,  is  obvious.  By  successive 
reductions  in  the  rates  the  property  might  be  virtually  con- 
fiscated— or  its  value  so  far  impaired  that  the  city  might  ac- 
?uire  it  at  a  price  practically  fixed  by  its  own  legislation, 
t  would  seem  that  the  onlv  remedy  for  so  great  a  wrong  is 
to  be  sought  ''at  the  polls.' 

But  even  if  I  am  mistaken  in  the  view  I  take  of  the  prin- 
ciples laid  down  by  the  Supreme  Court  and  of  their  con- 
trolling authority  in  this  case,  it  is  nevertheless  obvious  that 
in  presence  of  a  decision  of  the  Supreme  Court  of  this  State 
affirming  the  constitutionalty  of  Article  XIV  of  our  Consti- 
tution, and  in  view  of  the  hesitation  and  embarrassment  felt 
by  the  Supreme  Court  in  coming  to  a  decision  upon  the 
identical  question  now  submitted  to  us,  we  cannot  affirm  the 
unconstitutionality  of  that  article  to  be  so  clear  and  free  from 
doubt  as  to  authorize  us  to  interpose  in  the  manner  prayed 
for  in  the  complaint. 
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In  Bane. 

[Filed  February  23,  1883.] 
No.  8048. 

DRESBA0H,RE8P0NDENT,t;.  HIS  CREDITORS,  Appellants. 

I]noi.TXNOT — Pabtnebbhip.  An  insolTent  might,  under  the  Act  of  1862,  be 
discharged  of  his  liability  for  partnership  debts. 

Id. — AssiomiBNT.  The  assignment  to  an  assignee  of  one's  own  selection,  of 
bis  property,  in  tnist  for  the  benefit  of  creditors,  was  authorized  by 
Section  3449  Civil  Code.  The  fact  that  such  assignee  had  the  prop- 
erty of  the  insolvent  would  not  prevent  the  latter  from  having  the 
benefit  of  a  discharge  in  insolvency. 

Ip. — ^DiBGBABOB — QooD  Faith.  The  right  to  a  discharge  in  insolvency  does 
not  depend  on  the  character  or  condition  of  the  property  assigned, 
but  upon  the  good  faith  of  the  applicant  in  his  proceedings. 

Ij>. — Ij>.— GivzL  Code.  The  enactment  of  the  Civil  Code  (Part  2,  Title  3, 
"  Assignment  for  the  Benefit  of  Creditors")  had  the  effect  of  repeal- 
ing, pro  tanto.  Section  39  of  the  Act  of  1852,  and  thereafter,  while  the 
Act  of  1852  remained  in  force,  the  two  systems  of  assignments  under 
the  Code,  and  assignments  in  insolvency,  were  not  necessarily  antag- 
onistic, and  the  latter  was  not  entirely  exclusive. 

Appeal  from  Superior  Court,  Yolo  County. 

BaU,  Armstrong  dt  Carey  for  appellants. 
Wallace,  Catlin  and  Edgerton  for  respondent. 

By  the  Goubt  : 

One  question  involved  in  this  appeal  is  already  disposed  of 
by  the  recent  decision  of  this  Court  in  Hawley  v.  Campbell 
(10  Pac.  C.  L.  J.  573),  that  an  insolvent  may,  under  the  Act 
of  1852,  be  discharged  of  his  liability  for  partnership  debts. 

The  other  question  presented  is  this:  November  23,  1878, 
Dresbach,  a  member  of  a  partnership,  made  his  individual 
assignment  of  all  his  property  of  every  description,  in  trust 
for  tne  benefit  of  his  creditors.  On  the  3d  day  of  February, 
1879,  he  commenced  these  proceedings  of  voluntary  insolv- 
ency. Schedules  were  annexed  to  his  petition,  but  it  is  not 
claimed  that  at  the  commencement  of  the  insolvency  proceed- 
ings he  had  acquired  any  property  since  the  assignment  of 
November  23,  1878.  It  is  urged  that  if  a  person,  being 
actually  insolvent,  makes  an  assignment  for  the  benefit  of  his 
creditors,  he  cannot  apply  for  relief  under  the  insolvent  law 
and  be  discharged  from  liability;  that  the  assignment  was  of 
itself  a  fraud  upon  the  insolvent  law,  in  that  it  was  a  transfer 
of  the  property  to  an  assignee  .of  the  insolvent's  selection, 
and  by  it  ne  deprived  himself  of  any  property  to  surrender 
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to  his  creditors  in  the  insolvency  proceedings;  that  he  thus 
deprived  his  creditors  of  all  right  to  have  a  voice  in  the  selec- 
tion of  a  person  to  administer  the  estate^  which  is  given  by 
the  insolvent  law. 

The  assignment  to  an  assignee  of  his  own  selection  was 
authorized  by  the  Civil  Code  (Sec.  3449),  therefore  it  cannot 
be  said  to  be  fraudulent  in  itself;  the  statute  gave  the  insolv- 
ent the  right  of  selection;  and  the  fact  that  that  assignee 
had  the  property  of  the  insolvent  would  not  prevent  the  lat- 
ter from  having  the  benefit  of  a  discharge  in  insolvencv.  We 
cannot  say  that  nothing  passed  to  the  assignee  in  insolvency. 
If  the  property  first  assigned  should  yield  more  than  suffi- 
cient to  pay  debts  then  existing,  the  assignee  in  insolvency 
would  doubtless  be  entitled  to  the  surplus.  The  right  to  a 
discharge  in  insolvency  does  not  depend  on  the  character  or 
condition  of  the  property  assigned,  but  upon  the  good  faith 
of  Uie  applicant  m  his  proceedings. 

The  Act  of  May  4,  1852,  Section  39,  declared  that ' '  no  as- 
signment of  any  insolvent  debtor,  otherwise  than  as  provided 
in  this  Act,  shall  be  legal  or  binding  upon  creditors;"  but 
the  enactment  of  the  Code  of  1873  (Civil  Code,  Part  2,  Title 
3,  ''Assignment  for  the  Benefit  of  Creditors  ")  had  the  ejffect 
of  repealing,  pro  tanto,  Section  39  of  the  Act  of  1852;  and 
thereafter,  while  the  Act  of  1852  remained  in  force,  the  two 
systems  of  assignments  under  the  Code  aod  assignments  in 
insolvency  were  not  necessarily  antagonistic,  and  the  latter 
was  not  entirely  exclusive. 

Judgment  and  order  affirmed. 

Department  No.  1. 


[Filed  February  16,  1883.] 

No.  8800. 

BEATTY,  Petitioner,  v.  SUPEEIOR  COURT,  Respondent. 

Undsbtaxzmo — JuBTioBs'  GouBT — ^Appeajj.  Application  for  writ  of  mandate 
to  compel  Superior  Goort  to  place  a  cause  on  appeal  from  Jnstioes' 
Oourt  on  calendar,  and  proceed  with  the  trial  thereof.  Held,  on  an* 
thority  of  Ward  v.  Superior  Court  (58  Gal.  619),  the  writ  should  isBue. 

Mandamus. 

Wm.  H.  R.  Hart  for  petitioner. 
Henly  dt  Oatea  for  respondent. 

By  the  Court  : 

On  authority  of  Ward  v.  Superior  Court  of  Marin  County, 
58  Cal.  519, 

Let  the  writ  issue. 
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[Filed  February  20,  1883.] 
No.  7647. 

HEWLETT,  Appellant,  v.  EPSTEIN  et  al..  Respondents. 

MlHISO  COEPOBATIOIIS  —  DIBIOTOB8  —  AOTIOH — PLEASINa — StOOKHOLDBBS — 
ItIXIZU)  ACCOITIIT — DAMAOB8 — PENALTY  —  OONBTirUTION.       Aotion  tO 

recover  damages,  ander  the  statate  of  1880,  for  the  proteotion  of  etook- 
holden  in  mining  corporations.  (Stats.  1880,  p.  134.)  The  com- 
plaint aTerred  that  **  defendants,  as  directors  of  said  corporation,  pr&* 
tended  to  have  received  and  expended  in  the  name  of,  and  on  behalf 
of,  said  corporation  large  snms  of  money,  and  incurred  large  liabili- 
ties." Hdd,  the  averment  was  insufficient.  It  should  have  been  that 
defendants  did  in  fact  receive  money  and  inctxr  liability,  and  the  aver- 
ment in  the  complaint  is  not  the  equivalent  thereof.  FurtJier:  The 
Act  is  constitntional. 

Id. — Ovnos — Px*aob  of  Bubxniss.  It  is  suggested  that  it  would  be  well  for 
the  pleader,  in  actions  of  this  character,  to  set  forth  the  fact  that  the 
mining  company  of  which  the  defendants  are  directors  had  an  office 
or  place  of  business  where  the  itemized  account  of  the  affairs  of  the 
company  should  have  been  posted. 

Appeal  from  Superior  Court,  San  Francisco. 

H.  C.  Hrebaugh  for  appellant. 
H.  A,  Powell  for  respondents. 

By  the  Coubt  : 

The  order  of  the  Court  sustaining  the  demurrer  in  this 
case  must  be  affirmed.  The  averment  in  the  complaint  that 
the  ''defendants,  as  directors  of  said  corporation,  pretended 
to  have  received  and  expended  in  the  name  of,  and  on  behalf 
of,  said  corporation  large  sums  of  money  and  incurred  large 
liabilities"  is  not  sufficient.  The  averment  should  have 
been  that  they  did  in  fact  receive  money  and  incur  liability, 
and  the  averment  in  the  complaint  is  not  the  equivalent 
thereof. 

.  We  would  suggest  that  it  would  be  well  for  the  pleader,  in 
an  action  of  this  character,  to  set  forth  the  fact  that  the 
mining  company  of  which  the  defendants  are  the  directors  had 
an  office  or  place  of  business  where  the  itemized  account  of 
the  affairs  of  the  company  should  have  been  posted. 

We  are  of  opinion  that  the  act  in  (jnestion  is  not  a  viola- 
taon  of  any  provision  of  the  Constitution. 

Judgment  and  order  affirmed. 
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[Filed  February  13,  1883.J 
No.  8085. 

HAYES,  Eespondent,  v.  CAMPBELL,  Appellant. 

Agent — Shxpping — Rbplbyin  —  Nonoi — Fbeioht — ^Dexussaob — Tbhdbb — 
Waiyeb — B«plevin.  Upon  a  former  appeal  (66  Cal.  426)  it  was  held 
that  plaintiff  was  not  entitled  to  the'posBession  of  the  wheat  in  con- 
troversy  nntil  he  extinguished,  or  offered  to  extinguish,  the  lien  whioh 
had  attached  to  it  in  faTor  of  defendant.  On  this  appeal  hM,  em 
defendent  refused  to  recognize  any  right  or  claim  of  plaintiff  to  the 
wheat,  as  he  refased  to  deliver  it  nntil  his  requirements  as  to  dead 
freight  and  demurrage  were  complied  with,  he  waived  tlie  prepayment 
or  tender  by  plaintiff  of  the  amount  of  freight  due. 

Id. — ^Id.  Further,  the  evidence  sustained  the  findings;  the  Court  below  was 
justified  in  finding  that  defendant  had  sufficient  notice  of  the  owner- 
ship of  the  wheat  to  put  him  on  inquiry. 

Id. — Id.  Further,  it  does  not  appear  that  at  the  time  of  plaintiff's  demand 
any  dead  freight  or  demurrage  had  accrued,  even  it  there  had  been 
authority  to  subject  the  wheat  thereto;  but  defendant  claimed  the 
right  to  hold  it  for  any  possible  future  accruing  losses. 

Appeal  from  Superior  Court,  Sacramento  County. 

Andros  &  Page  for  appellant. 
McKune  dk  Ball  for  respondent. 

Myriok,  J.,  delivered  the  opinion  of  the  Court: 

This  case  was  in  this  Court  on  a  former  appeal,  when  a 
new  trial  was  ordered.  The  decision  is  reported  in  55  Cal., 
p.  421.  A  new  trial  was  had,  and  judgment  went  for  plain- 
tiff. From  that  judgment,  and  from  the  order  denying 
motion  for  new  trial,  defendant  has  appealed.  The  facte  as 
now  presented  are  in  some  respects  different  from  those  pre- 
sented on  the  former  appeal. 

The  transcript  shows  that  the  findings  as  to  the  following 
facts  were  agreed  to  by  the  pai*ties : 

Plaintiff  was  the  owner  of  the  wheat  in  controversy.  He 
shipped  the  wheat  October  18,  1874,  by  rail  from  Woodland, 
Yolo  County,  consigned  generally  to  E.  E.  Morgans'  Sons, 
care  of  Starr  Bros.  &  Campbell,  at  Vallejo,  to  be  by  Mor- 
gans' Sons  shipped  to  Europe,  and  there  sold  by  Morgans' 
Sons  for  the  account  of  plaintiff.  The  charges  and  cost  of 
transportation  to  Europe  were  to  be  at  the  rate  of  £3 17s  6d 
per  ton,  to  be  paid  by  plaintiff.  There  were  no  marks  on 
the  wheat  to  indicate  either  the  ownership  or  destination. 
E.  E.  Morgans'  Sons  were  general  shipping  and  commission 
merchants,  doing  business  at  the  city  and  county  of  San 
Francisco.     In  1872-73  they  had  been  largely  engaged  in 
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purchasing  and  selling  wheat  in  California,  and  forwarding 
the  same  to  Europe  for  sale.  In  1873  and  1874  they  were 
largely  engaged  in  chartering  vessels  to  cariy  wheat  from 
ports  in  California  to  Europe,  to  be  sold  by  them,  but  were 
not  buying,  selling  or  shipping  their  own  wheat.  In  March, 
1874,  Morgans*  Sons  made  and  entered  into  a  charter-party 
with  the  owner  of  the  British  ship  Charles  Murdoch,  by 
which  they  chartered  the  carrying  capacity  of  the  vessel  at 
the  rate  of  £4  7s  6d  per  ton.  The  vessel  was  to  employ  ste- 
vedores, and  the  cargo  was  to  be  stowed  under  the  captain's 
supervision  and  direction.  The  defendant  Campbell  was 
master  and  part  owner  of  the  ship.  Pursuant  to  the  charter- 
party  the  ship  proceeded  to  Vallejo  to  receive  car^o,  and  at 
that  place,  October  18,  1874,  the  wheat  of  plaintiff  was 
placed  on  board  the  vessel  by  E.  E.  Morgans'  Sons  in  their 
own  name  and  received  by  the  master  under  the  charter- 
party.  On  the  day  following,  October  19th,  Morgans'  Sons 
became  insolvent,  and  broke  the  terms  of  the  charter-party 
by  refusing  to  proceed  with  the  loading  of  the  ship;  and  the 
snip  was  not  loaded  by  them  other  than  by  placing  on  board 
the  wheat  of  plaintiff  and  others,  amounting  in  all  to  about 
two  hundred  and  fifty  tons,  being  less  than  half  a  cargo. 
Prior  to  the  commencement  of  this  action  plaintiff  demanded 
from  defendant  Campbell  the  possession  of  his  wheat,  which 
was  refused,  Campbell  claiming  a  lien  under  his  agreement 
with  Morgans'  Sons.  The  defendant  incurred  no  expense  in 
relation  to  this  wheat,  and  the  charter-party  had  no  relation 
to  it.  The  taking  on  board  and  discharging  was  done  by 
stevedores  paid  by  plaintiff,  and  Morgans'  Sons  never  pre- 
tended or  represented  to  defendant  or  any  one  that  this 
wheat  belonged  to  them. 

In  addition  to  the  findings  agreed  to,  the  Court  found, 
among  other  facts : 

That  in  conducting  their  business,  Morgans'  Sons,  as 
charterers,  had  the  Charles  Murdoch  alongside  the  wharf  at 
Vallejo  as  a  general  ship,  and  invited  and  solicited  cargo 
from  separate  owners  of  wheat,  and  that  plaintiff  sent  for- 
ward his  wheat  without  any  combination  or  agreement  with 
other  shippers;  that  immediatelv  after  the  failure  of  E.  E. 
Morgans'  Sons  the  plaintiff  sent  his  a^ent,  L.  D.  Stevens,  to 
Vallejo  to  ascertain  the  status  of  his  wheat,  and  to  take 
measures  for  its  recovery,.  And  the  said  Stevens,  as  such 
a^ent,  had  several  interviews  with  the  defendant  between  the 
20th  and  29th  of  October,  1874,  and  therein  demanded  of 
the  defendant  that  he  surrender  to  plaintiff  the  possession 
of  said  wheat,  and  offered  to  allow  the  defendant  to  carry 
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forward  said  wheat  for  him  to  Europe  on  the  same  terms  and 
for  the  same  freight-money  as  was  stipulated  in  said  charter- 
party — that  is  to  say,  the  plaintiff  dffered  to  pay  the  defend- 
ant £4  7s  6d  per  toil  to  carry  his  said  wheat  to  Europe  for 
him,  and  the  defendant  then  and  there  refused  to  carry  for- 
ward his  wheat  for  plaintiff  at  all,  and  claimed  and  insisted 
that  the  wheat  was  the  property  of  said  E.  E.  Morgans'  Sons; 
that  he  did  not  know  or  recognize  the  plaintiff  as  owner  or 
interested  in  said  wheat;  that  the  said  E.  E.  Morgans'  Sons 
had  broken  their  said  contract  with  him,  and  failed  to  fur- 
nish cargo  for  his  said  ship  as  stipulated  in  said  charter- 
party;  that  there  were  large  sums  due  him  as  owner  of  said 
ship  from  E.  E.  Morgans'  Sons,  for  damages  in  the  nature 
of  demurrage,  as  well  as  for  the  freight  that  might  become 
due  for  the  actual  carriage  of  a  cargo  to  Europe;  and  the  said 
defendant  then  and  there  demanded  of  plaintiff  that  he 
should,  as  a  condition  precedent  to  the  delivery  of  said 
wheat  to  plaintiff,  pay : 

1.  All  damages  in  the  nature  of  dead-freight  sustained  by 
the  oti^ners  of  said  ship  by  the  failure  of  said  E.  E.  Morgans' 
Sons  to  furnish  full  cargo  for  said  ship,  as  provided  in  said 
charter-party. 

2.  All  damages  in  the  nature  of  demurrage  sustained  by 
said  owners  of  said  ship  by  the  detention  of  said  ship  be- 
yond the  lay-days  provided  for  in  said  charter. 

3.  The  freight  of  all  the  wheat  actually  laden  on  board 
said  ship,  as  well  as  the  wheat  of  other  shippers,  as  the  wheat 
of  this  plaintiff,  and  the  defendant  declined  and  wholly  re- 
fused to  deliver  the  wheat  of  plaintiff  to  him  on  any  other 
terms,  and  refused  to  carry  the  said  wheat  forward  to  Europe 
for  him  at  the  rate  stipulated  in  said  charter-party,  and  re- 
fused to  treat  plaintiff  as  the  owner  of  said  wheat  on  any 
terms. 

The  Court  also  found  that  defendant,  during  all  the  time 
his  ship  was  awaiting  cargo  at  San  Francisco,  was  advised, 
had  notice  of,  and  knew  the  following  facts : 

1.  That  E.  E.  Morgans'  Sons  were,  in  the  matter  of  char- 
tering and  freighting  ships  during  the  shipping  season  of 
1874,  engaged  in  chartering  ships  and  sending  forward  wheat 
and  flour  as  agents  of  the  grangers  (farmers)  of  California, 
and  that  they  were  not  engaged  in  buying,  selling  or  ship- 
ping such  or  any  goods  on  their  own  account. 

2.  That  E.  E.  Morgans'  Sons  had  no  warehouse  for  storage 
of  wheat  in  said  State. 

3.  That  they  had  no  place  of  business  other  than  their 
broker's  office  in  San  Francisco. 
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4.  That  they  depended  on  cargo  for  wheat  sent  forward 
from  time  to  time  trom,  the  said  farmers,  as  principals,  for 
shipment  on  board  their  chartered  vessels. 

5.  That  E.  E.  Morgans*  Sons  did  not  claim  to  own  or  deal 
with  said  or  any  wheat  as  their  own,  and  such  facts  were  suffi- 
cient to  put  a  reasonable  man  on  inquiry  as  to  the  actual 
ownership  of  said  wheat;  and  said  defendant  did  not  deal 
with  said  Morgans'  Sons  as  the  ostensible  owners  of  said 
wheat  with  the  belief  that  said  E.  E.  Morgans'  Sons  were 
such  owners,  but  the  facts  they  did  know  were  sufficient  to 
put  defendant  on  inquiry  as  to  the  true  ownership  of  said 
wheat,  and  by  inquity  of  said  E.  E.  Morgans'  Sons  he  could 
have  readily  ascertained  the  names  of  the  true  owners  of  said 
wheat. 

Defendant,  on  his  motion  for  new  trial,  objected  that  these 
findings  were  not  sustained  by  the  evidence;  he  also  alleged 
error  in  the  ordering  of  judgment,  averring  that  defendant 
had  a  lien  on  the  wheat  which  was  not  extinguished  by  pay- 
ment or  tender  before  demand  for  possession. 

We  have  examined  the  testimony,  and  think  there  is  suffi- 
cient to  sustain  the  findings  objected  to.  In  some  respects 
the  testimony  is  not  positive,  nor  as  clear  as  might  be  ex- 
pected where  persons  are  carrying  on  business  as  important 
as  the  business  referred  to;  yet  we  find  sufficient  testimony 
to  justify  the  findings.  Let  us  take  the  agreed  facts,  that  in 
1873  and  1874  Morgans'  Sons  were  engaged  in  chartering 
vessels  to  carry  wheat  from  Oalifornia  to  Europe,  but  were 
not  buying,  selling  or  shipping  their  own  wheat;  that  the 
charter-party  had  no  relation  to  this  wheat;  that  by  the  terms 
of  the  charter-party  the  owners  of  the  vessel  were  to  pay  the 
stevedores  for  loading,  but  that  in  fact  plaintiff  paid  tnem; 
that  Morgans'  Sons  never  pretended  or  represented  to  any 
one  that  this  wheat  belonged  to  them;  together  with  the  tes- 
timony of  Wolcott,  a  partner  in  the  firm  of  E.  E.  Morgans' 
Sons,  who  told  the  defendanl,  when  he  applied  for  cargo, 
tiiat  he  must  wait  his  turn;  of  Chapman,  agent  for  the  de- 
fendant: "I  understood  that  Morgans'  Sons,  in  1874,  were 
shippers  of  wheat  and  agents  for  the  grangers;  the  grangers 
were  the  farmers  and  wneat-growers  of  the  country  gener- 
aUy;"  and  it  seems  to  us  that  there  is  some  evidence,  though 
perhaps  slight,  from  which  the  Court  was  justified  in  finding 
that  the  defendant  had  sufficient  notice  to  put  him  on  in- 
quiry. It  seems  to  us  that  the  main  object  of  the  master  of 
the  vessel  was  to  obtain  a  cargo  at  the  high  rate  named  in 
the  charter-party,  and  then  force  payment,  irrespective  of 
who  might  oe  the  owner,  and  of  their  interests  or  rights. 
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The  object  of  Morgans'  Sons  in  agreeing  to  pay  to  the  ship- 
owner 10s  per  ton  more  than  he  was  to  receive  from  the 
grower,  is  not  apparent;  however,  with  that  we  have  nothing 
to  do  in  this  controversy. 

If,  as  found,  Morgans'  Sons  were  carrying  on  a  commis- 
sion business,  and  in  that  business  chartered  the  ship,  and 
in  receiving  plaintiff's  wheat  and  contracting  for  its  carriage 
acted  as  his  agent,  defendant  was  put  upon  inquiry  as  to  the 
extent  of  their  powers.  Such  inquiry,  if  pursued,  would  have 
led  to  the  information  that  their  powers  extended  to  con- 
tracting for  carriage  at  the  rate  of  £3  17s  6d  per  ton,  and 
that  they  had  no  power  to  make  a  contrltct  which  would  sub- 
ject the  wheat  to  charge  for  dead-freight  or  demurrage.  De- 
fendant refused  to  recognize  any  right  or  claim  of  plaintiff  to 
the  wheat.  He  also  refused  to  deliver  it  until  his  require- 
ments as  to  dead-freight  and  demurrage  were  complied  with. 
Bv  such  refusal  he  waived  the  prepayment  or  tender  by  the 
plaintiff  of  the  amount  of  freignt. 

It  may^  be  added,  it  does  not  appear  that  at  the  time  of 
plaintiff's  demand  any  dead-freight  or  demurrage  had  ac- 
crued, even  if  there  had  been  authority  to  subject  the  wheat 
thereto;  but  defendant  claimed  the  right  to  hold  it  for  any 
possible  future  accruing  losses. 

Judgn^ent  and  order  affirmed. 

We  concur:    Boss,  J.,  Morrison,  0.  J.,  Sharpstein,  J. 

I  dissent:    McKee,  J. 

Department  No.  2. 
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DOUGHEBTY,  Bespondent,  v.  DOBE  et  al..  Appellants. 

iNJUNonoK — Action — Undkbtakino.  Mark  v.  Clayton  (10  Pao.  0.  L.  J. 
344),  holding  that  an  action  brought  upon  an  undertaking  for  an  in- 
junction after  dissolution  of  the  injunction,  but  bef pre  ^noZ  determi- 
nation of  the  action  in  which  the  injunction  was  obtiuned,  was  prema- 
turely brought,  approved. 

Id. — ^Id.  In  this  case  the  action  was  brought  within  three  years  after  final 
determination  of  injunction  suit.  > 

Id. — Damages.  The  damages  which  the  plaintiff  is  found  to  have  sustained 
by  reason  of  the  suing  out  of  the  injunction  which  prevented  him 
from  prosecuting  his  work,  held  sufficiently  proximate  to  justify  the 
decision  of  the  Court  below. 

Appeal  from  Superior  Court,  San  Francisco. 

Harmoii  &  Galpin  for  appellants. 
J,  G.  Bates  for  respondent. 
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By  the  Court  : 

In  Clark  v.  Clayton  (10  Pao.  C.  L.  J.  344)  we  held  that  an 
action  brought  upon  an  undertaking  for  an  injunction  after  the 
dissolution  of  the  injunction,  but  before  the  final  determina- 
tion of  the  action  in  which  the  injunction  was  obtained,  was 
prematurely  brought.  There  are  several  reported  cases 
which  sustain  that  doctrine.  (Oray  v.  Veirs,  33  Md.  159; 
Penny  v.  HoUberg,  58  Miss.  567;  Bemis  v.  Oannett,  8  Neb. 
236.) 

In  Dowling  v.  PoUack  (18  Cal.  625)  this  precise  question 
was  not  involved,  but  the  Court  in  its  opinion  indicates  very 
clearly  that  its  views  upon  this  question  were  in  accord  with 
the  doctrine  of  the  cases  above  cited. 

In  Folder  v.  Frisbie  (37  Cal.  34)  the  Court  held  that  '•  an 
order  dissolving  an  injunction  was  prima  fade,  at  least,  an  ad- 
judication that  there  was  no  foundation  for  the  injunction, 
and  that  it  ought  not  to  have  issued, "  and  refused  to  reverse 
the  judgment  on  the  ground  that  the  action  was  prematurely 
brought,  but  reversed  it  on  another  ground.  In  the  report- 
er's statement  of  the  case  it  is  said  that  "  No  judgment  in 
Fridne  v.  Fowler  et  ah  was  offered  in  evidence;"  from 
which  we  feel  authorized  to  infer  that  it  did  not  appear 
whether  or  not  there  had  been  a  final  determination  of  the 
action  in  which  the  injunction  was  sued  out.  In  the  case 
now  before  us  it  does  appear  that  the  action  in  which  the 
injunction  was  sued  out  was  not  finally  determined  until 
within  three  years  before  the  commencement  of  this  action. 
No  case  or  text-writer  was  cited  in  support  of  the  doctrine 
laid  down  in  Fowler  v.  Irisbiey  supra,  and  we  very  much 
doubt  its  soundness. 

In  High  on  Injunctions  it  is  said  (Sec.  1649)  that  *'  The 
general  rule  is,  that  upon  the  dissolution  of  an  injunction 
and  failure  on  the  part  of  the  obligors  to  comply  with  the 
conditions  of  the  bond,  a  right  of  action  at  once  accrues;" 
and  two  cases,  and  two  only,  viz. :  Tallahassee  R.  R,  Co,  v. 
Hayward  (4  Fla.  411)  and  Sixxr  v.  Anthony  (22  Ark.  465) 
are  cited  to  support  that  assertion.  But  in  each  of  those 
cases  the  condition  of  the  bond  was  that  the  party  who 
sued  out  the  injunction  should,  in  the  event  of  its  being  dhs- 
solved^  pay  such  sum  as  should  be  adjudged  against  him. 
In  the  case  at  bar,  the  defendants  promise  ''  that  in  case 
said  injunction  shall  issue,  the  said  plaintiff  will  pay  to  the 
said  parties  enjoined  such  damages,  not  exceeding  the  sum 
of  five  thousand  dollars,  as  such  parties  may  sustain  b^  rea- 
son of  the  said  injunction,  if  the  said  District  Court  finallv 
decide   that  tiie  said  plaintiff  was  not  entitled   thereto.  ' 
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If  our  Code  had  provided  for  the  giving  of  a  bond  or  nnder- 
takinff  with  a  condition  that,  if  the  injunction  should  be  dis- 
solved, the  obligors  would  pay  the  obligee  the  damages 
which  he  might  sustain  by  reason  of  the  injunction,  a  right 
of  action  upon  such  a  bond  would  undoubtedly  accrue  as 
soon  as  the  injunction  should  be  dissolved.  Not  because 
the  Court  had  finally  decided  that  the  party  who  sued  out 
the  injunction  was  not  entitled  thereto,  but  because  the 
obligors  had  a^eed  to  pay  said  damages  if  the  injunction 
should  be  dissolved. 

On  the  whole  we  are  satisfied  with  the  decision  of  dark 
V.  Clayton,  supra,  and  do  not  think  that  the  Court  erred  in 
overruling  the  demurrer  to  the  plaintiff's  complaint. 

The  appellants  further  insist  that  the  findings  do  not  sup- 
port the  judgment.  The  findings  show  that  the  plaintiff  was 
a  street-contractor,  and  that  he  had  a  contract  for  doing  the 
work  which  he  was  temporarily  enjoined  bv  the  injunction 
above  mentioned  from  prosecuting,  and  ' '  that  by  reason  of 
said  injunction  and  service  thereof,  and  delay  caused  thereby, 
a  large  amount  of  material  placed  in  said  part  of  said  street 
by  said  plaintiff,  to  wit,  1600  cubic  yards  which  constituted 
a  portion  of  the  grading  of  said  street  under  said  contract, 
was  left  without  protection  or  any  one  to  protect  the  same,  and 
was  washed  away  by  the  action  of  the  water,  without  any 
fault  of  plaintiff,  and  which  said  plaintiff  had  to,  and  did,  re- 
place, at  a  cost  iand  value  of  75  cents  per  cubic  yard." 

It  is  urged  that  **  The  injunction  was  neither  cause,  proxi- 
mate nor  remote,  of  the  damage." 

It  is  doubtless  well  settled  tnat  *'  the  liability  upon  an  in- 
junction bond  is  limited  to  such  damages  as  arise  from  the 
suspension  or  invasion  of  vested  legal  rights  by  the  injunc- 
tion."    (High  on  Injunctions,  Sec.  1663.) 

Bnt  the  finding  is  to  the  effect  that  the  plaintiff  in  this  ac- 
tion did  sustain  damages  by  reason  of  a  forced  suspension  of 
his  work.  The  injunction  did  not  wash  away  the  work,  or 
any  part  of  it,  but  it  prevented  the  plaintiff  from  taking 
measures  to  protect  it  against  the  action  of  the  water. 
Buch  at  least  is  the  finding.  It  has  been  held  that  one  who 
is  enjoined  from  selling  his  property  until  after  it  has 
greatly  depreciated  in  value,  may  recover  the  amount  of  such 
depreciation  against  the  party  who  wron^uUy  sued  out  the 
injunction,     (meysenburg  v.  ochliepery  48  Mo,  420.) 

In  Biddlesberger  v.  McDaniel,  38  Mo.  138,  the  Court  says: 
'^  If  the  party  has  been  injured  in  consequence  of  the  injunc- 
tion, he  is  entitled  to  whatever  damages  he  has  sustained. 
Destruction  of  the  premises  or  their  deterioration,     *    *    * 
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and  all  matters  where  the  party  has  suffered  loss  or  injury, 
may  be  taken  into  the  account  in  assessing  damages." 

We  are  of  opinion  that  the  damages  which  the  plaintiff  is 
found  to  have  sustained  by  reason  of  the  suing  out  of  an  in- 
junction, which  prevented  him  from  prosecuting  his  work, 
are  sufficiently  proximate  to  justify  the  decision  of  the  Court 
below. 

Judgment  affirmed. 

DEPARTHiENT  No.  2. 


[Filed  February      ,  1883.] 
No.  7816. 

BARTLETT  et  al.,  Respondents, 

V. 

THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO, 

Appellant. 

XoB — BAiCAais — Orrr — Eyidenob.  Aotion  to  recover  damages  resulting  from 
the  destmction.  by  a  mob,  of  plaintiffs'  property.  On  appeal,  held, 
testimony  objected  to  related  to  the  condition  and  circumstances  of 
the  city  at  or  about  the  time  of  the  Are  by  which  the  property  was  de- 
stroyed, and  it  was  relevant.  Further,  the  evidence  was  sufficient  to 
sustain  the  verdict. 

Id. — ^Inbtbugtion.    It  is  not  error  to  refuse  to  repeat  an  instruction. 

Appeal  from  Superior  Court,  San  Francisco. 

William  Craig  for  appellant. 

Oray  &  Haven,  and  Uhickering  &  Thxymas  for  respondents. 

By  the  Court  : 

There  are  many  exceptions  to  the  testimony  in  this  case, 
reserved  by  the  defendant.  They  were  fully  argued,  and  we 
have  since  considered  them.  We  think  the  testimony  related 
to  the  condition  and  circumstances  of  the  city  at  or  about 
the  time  of  the  fire  by  which  the  property  was  destroyed,  to 
recover  damages  for  which  this  action  was  brought,  and  iJiat 
such  testimony  was  relevant. 

It  was  argued  that  the  evidence  was  insufficient  to  sustain 
the  verdict.  We  are  of  the  opinion  that  this  contention  is 
untenable. 

An  exception  was  reserved  to  the  refusal  of  the  Court  to 
^ve  an  instruction  asked  bv  the  defendant.  On  an  examina- 
tion of  the  charge  of  the  dourt  we  are  satisfied  that  the  in- 
struction was  suDstantially  given  in  clear  and  distinct  terms. 
It  was  not  error  to  refuse  to  repeat  it. 

We  find  no  error  in  the  record,  and  the  judgment  and 
order  are  affirmed. 
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In  Bane. 


[Filed  February  27,  1883.1 
No.  7025. 

McLaughlin,  respondent,  v.  heid,  appellant. 

Fateht — Mexican  Gbaut — Pbe-empteon — Kailboad  Lands — Land  Law — 
Eyzdkmob — Ejeotmxnt.  Plaintiff  d aimed  under  a  patent  of  the  United 
States,  purporting  on  its  face  to  have  been  issued  nnder  a  grant  of  land 
made  to  the  Central  Pacific  Bailroad  Company  and  the  Western  Pacific 
Bailroad  Company  by  Acts  of  Congress  passed  in  Uie  years  1862  and 
1864.  To  defeat  the  recovery  defendant  offered  to  Show  that  at  the 
time  of  the  grant  by  Congress,  under  which  the  patent  to  piainttfTs 
grantor  purports  to  have  been  issued,  the  land  in  controversy  was  in- 
cluded within  the  exterior  limits  of  a  tract  of  land  claimed  as  a  Mexi- 
can grant,  and  known  as  "  Moquelemos,"  which  was  reserved  from 
the  grant  to  the  railroad  mentioned;  that  afterward,  on  the  6th  of  De- 
cember, 1876,  he  (defendant)  was  a  qualified  pre-emptor,  and  as  suoh 
entered  on  the  land  in  dispute  for  the  purpose  of  acquiring  title 
thereto  under  the  pre-emption  laws  of  the  United  States,  and  has  ixn- 
proyed  the  land  and  continued  to  reside  thereon  ever  since;  that  at 
the  time  of  his  settlement  the  land  was,  and  ever  since  has  been,  sur- 
Teyed  agricultural  land  of  the  United  States,  and  subject  to  preemp- 
tion; that  on  the  first  day  of  February,  1877,  he  (defendant)  prepared 
and  offered  to  file  in  the  Land  Office  of  the  proper  district  his  declara- 
tory statement,  in  due  form  of  law,  of  his  claim  to  the  land,  and  that 
the  Begister  of  the  Land  Office,  without  rights  refused  to  permit  him  to 
do  so,  from  which  decision  of  the  Begister  he  appealed,  and  his  ap- 
peal is  still  (Sending  and  undetermined  before  die  Commissioner  of 
the  General  Land  Office  at  Washington.  This  offer  was  excluded  by 
the  Court,  and  defendant  reserved  an  exception  to  the  ruling.  HtLd^ 
on  authority  of  Cart  v.  Q;u,igUy^  57  Cal.  395,  the  exclusion  of  the  tee- 
timony  was  exroneous. 

Appeal  from  Fifth  District  Court,  San  Joaquin  County. 

Bxvdd  &  Sons  for  appellant. 

Wise,  Baldwin  and  Campbell  for  respondent. 

By  the  Court  (Boss,  J.,  and  McKee,  J.,  dissenting): 

This  was  an  action  of  ejectment,  in  which  judgment  was 
rendered  for  plaintiff.  This  appeal  is  prosecuted  by  defend- 
ant. 

The  plaintiff  claimed  under  a  patent  of  the  United  States, 

J)urporting  on  its  face  to  have  been  issued  under  a  grant  of 
and  made  to  the  Central  Pacific  Bailroad  Company  and  the 
Western  Pacific  Bailroad  Company  by  Acts  of  Congress 
passed  in  the  years  1862  and  1864.  This  patent  was  offered 
in  evidence,  together  with  other  evidence,  and  to  both  patent 
and  the  evidence  referred  to  various  objections  were  made 
by  defendant.  These  objections  were  overruled  by  the  Court, 
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and  exceptions  were  reserved  by  defendant  to  its  rulings,  as 
to  which  we  consider  it  only  necessary  to  say  that  we  find  no 
error  in  the  rulings  excepted  to. 

To  defeat  the  recovery  by  plaintiff,  defendant  offered  to 
show  that  at  the  time  of  the  grant  by  Congress,  under  which 
the  patent  to  plaintiff's  grantor  purports  to  have  been  issued, 
the  land  in  controversy  was  included  within  the  exterior 
limits  of  a  tract  of  land  claimed  as  a  Mexican  grant,  and 
known  as  "  Moquelemos,"  which  was  reserved  from  the  grant 
to  the  railroads  mentioned;  that  afterward,  on  the  6th  of  De- 
cember, 1876,  he  (defendant)  was  a  qualified  pre-emptor,  and 
as  such  entered  on  the  land  in  dispute  for  the  purpose  of  ac- 

?uiring  title  thereto  under  the  pre-emption  laws  of  the 
Jnited  States,  and  has  improved  the  land  and  continued  to 
reside  thereon  ever  since;  that  at  the  time  of  his  settlement 
the  land  was,  and  ever  since  has  been,  surveyed  agricultural 
land  of  the  United  States,  and  subject  to  pre-emption;  that 
on  the  first  day  of  February,  1877,  he  (defendant)  prepared 
and  offered  to  file  in  the  Land  Office  of  the  proper  district 
his  declaratory  statement,  in  due  form  of  law,  of  his  claim 
to  the  land,  and  that  the  Begister  of  the  Land  Office,  with- 
out right,  refused  to  permit  him  to  do  so,  from  which  decision 
of  the  Begister  he  appealed,  and  his  appeal  is  still  pending 
and  undetermined  before  the  Commissioner  of  the  Generid 
Land  Office  at  Washington.  This  offer  was  excluded  by  the 
Court,  and  defendant  reserved  an  exception  to  the  ruling. 

This  was  held  to  be  error  in  Oarr  v.  Quigley,  57  Oal.  395, 
which  cause  was  decided  by  Department  One,  and  on  peti- 
tion for  rehearing  was  approved  by  the  Court  in  bank.  On 
the  authority  of  that  case  the  judgment  and  order  are  re- 
versed, and  cause  remanded  for  a  new  trial. 

niSSENTINa  OPINION. 

I  dissent.  The  action  is  ejectment  for  the  recoven^  of  the 
possession  of  the  north-east  quarter  and  the  east  half  of  the 
north-west  quarter  of  section  19,  township  4  north,  of  range 
9  east,  containing  240  acres  of  land. 

Judgment  for  plaintiff.     Appeal  by  defendant. 

The  statement  on  motion  for  new  trial  recites : 

"  On  the  trial  of  the  action  plaintiff  offered  and  read  in 
evidence,  under  the  objection  of  defendant,  a  patent,  in  due 
form  of  law,  signed  by  the  President  of  the  United  States, 
which  patent  recited  that  a  grant  of  land  had  been  made  by 
the  United  States  to  the  Central  Pacific  Bailroad  Company 
and  to  the  Western  Pacific  Bailroad  Company  by  Acte 
of  Congress  in  the  years  1862  and  1864,  and  by  joint  reso- 
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Intion  of  Congress  passed  in  1865,  which  purported  to 
convey  the  land  in  question;  and  plaintiff  also  offered  in  evi- 
dence articles  of  consolidation  between  the  Central  Pacific 
Bailroad  Company  of  California  and  the  Western  Pacific 
Bailroad  Company  of  California,  showing  that  the  two  cor- 
porations were  united  under  the  name  of  the  Central  Pacific 
Bailroad  Company. 

''  The  defendant  objected  to  said  patent  as  evidence  on  the 
grounds: 

^'  1st.  Said  land  described  in  said  patent  does  not  appear 
to  have  been  granted  to  said  Western  Pacific  Bailroad  Com- 
pany. 

**  2d.  There  was  no  evidence  that  the  said  Central  Pacific 
Bailroad  Company  was  the  successor  in  interest  of  the  West- 
em  Pacific  Bailroad  Company. 

*'  3d.  There  was  no  evidence  that  the  land  in  complaint 
mentioned  was  ever  granted  to  said  Western  Pacific  Bail- 
road Company  or  said  Central  Pacific  Bailroad  Company,  or 
to  either  of  said  companies. 

'*4th.  There  was  no^evidence  that  said  Western  Pacific 
Bailroad  Company  ever  was,  or  now  is,  a  corporation  de  facto 
or  dejure. 

**The  Court  overruled  the  objections,  and  the  defendant 
excepted. 

'*  And  plaintiff,  under  similar  objection  and  exception,  read 
said  patent  in  evidence,  and  also  a  deed  from  said  Central 
Pacific  Bailroad  Company  to  plaintiff,  purporting  to  convey 
said  land  to  the  plaintiff  in  this  action. 

''Defendant  admitted  that  he  was  in  possession  of  the 
land  sued  for  in  this  action  at  the  time  of  the  commence- 
ment of  the  action,  and  has  been  in  such  possession  ever 
since. 

''It  was  further  admitted,  on  the  part  of  defendant, 
that  the  value  of  the  use  and  occupation  of  said  land  and 
premises  is  thirty  cents  per  acre  per  annum.  Plaintiff 
rested." 

The  objections  to  the  patent  were  properly  overruled. 
The  patent  being  in  due  form  of  law,  every  presumption  is 
in  favor  of  the  regularity  of  the  proceedings  preceding  its 
issue.  According  to  the  record,  it  recites  that  the  United. 
States,  by  Acts  of  Congress  passed  in  the  years  1862  and 
1864,  and  by  joint  resolution  of  Congress  passed  in  1865, 

Purported  to  convey  the  land  in  question  to  the  Central 
acific  and  Western  Pacific  Bailroad  companies.  The 
United  States,  thus  purporting  to  convey  the  land,  prima 
fade,  at  least,  it  did  convey  it. 
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The  record  farther  shows  that  the  plaintiff  introdnced  Ib 
evidence,  without  objection,  articles  of  consolidation  between 
the  two  named  companies,  '^  showing  that  the  two  corpora- 
tions were  united  under  the  name  of  the  Central  Pacific  rUil- 
road  Company, "  and  followed  this  with  the  introduction  of  a 
deed  from  the  last-named  company  to  the  plaintiff,  purport- 
ing to  conyey  to  him  the  same  land.  This  is  made  a  prima 
facie  case  of  title  in  plaintiff,  from  which  the  right  of  posses- 
sion of  the  premises  followed.  But  to  defeat  the  plaintiff's 
recovery  the  defendant  offered  to  show  that  at  the  time  of 
the  grant  by  Congress  to  the  railroad  companies  the  land  in 
question  was  included -within  the  exterior  limits  of  a  tract  of 
land  claimed  as  a  Mexican  grant  and  known  as  ^*  Moquel- 
emos,"  and  was  therefore  reserved  from  the  railroad  grant; 
that  subsequently,  to  wit,  December  5,  1876,  the  defendant 
was  a  qualified  pre-emptor,  and  as  such  entered  on  the  tract 
in  dispute  for  the  purpose  of  acquiring  title  thereto  under 
the  pre-emption  laws  of  the  United  States,  and  has  improved 
the  land  and  continued  to  reside  thereon  ever  since ;  that  at 
the  time  of  his  settlement  the  land  was,  and  ever  since  has 
been,  surveyed  agricultural  land  of  the  United  States,  and 
subject  to  pre-emption;  that  on  the  first  day  of  February, 
1877,  defendant  prepared  and  offered  to  file  in  the  Land  Office 
of  the  proper  district  his  declaratory  statement,  in  due  form 
of  law,  of  his  claim  to  the  land,  and  that  the  Begister  of  the 
Land  Office  wron^ully  and  unlawfully  refused  to  permit  him 
so  to  do,  from  which  aecision  of  the  Begister  defendant  ap- 
pealed, and  which  appeal  is  still  pending  and  undetermined 
Defore  the  Commissioner  of  the  Land  Office  at  Washington. 

In  the  offer  no  reason  is  assigned  for  the  refusal  of  the 
Begister  to  permit  the  filing  of  the  declaratory  statement,  but 
in  his  answer  the  defendant  avers  that  such  refusal  was  based 
**  on  the  sole  ground  that  said  pretended  patent  for  said  land 
had  been  issued  by  the  United  States." 

If  that  be  accepted  as  the  ground,  the  reason  was  a  good 
one,  because,  as  the  patent  is  regular  on  its  face,  and  as  every 
presumption  is  in  favor  of  the  regularity  of  the  proceedings 
on  which  it  is  based,  the  case  presented  to  the  Begister  was 
one  in  which  there  was  an  application  on  the  part  of  a  pre- 
emptor  to  file  a  declaratory  statement  for  a  piece  of  land  to 
which  the  Government  had  already  conveyed  away  all  of  its 
title  by  patent  duly  issued. 

But  the  defendant's  offer  of  proof  did  not  disclose  the 
ground  on  which  the  Begister  refused  to  file  the  statement, 
nor  the  date  of  the  issuance  of  the  patent,  and  the  plaintiff's 
objections  to  the  proposed  testimony,  which  were  sustained 


84  McLaughlin  v.  Heid. 

by  the  Court  below,  went  principally  to  the  point  that  the 
defendant's  position  was  not  such  as  entitled  him  to  call  in 

Siestion  the  validitrf  of  the  patent  under  which  the  plaintiff 
aimed.  That  position,  I  think,  should  be  sustained.  That 
the  defendant  has  no  title  to  the  land  is  obvious.  When  he 
sought  to  obtain  it  through  the  only  channel  through  which 
it  could  be  obtained — the  Land  Department  of  the  Goyem- 
ment — ^he  was  met  at  the  threshold  by  a  refusal  on  the  part 
of  the  Government  officer  to  permit  him  to  take  the  first  step 
in  the  proceedings  prescribed  by  Congress  for  the  acquisi- 
tion of  title  from  the  Government. 

As  already  observed,  the  defendant's*  offer  does  not  disclose 
the  ground  of  that  refusal.  But  in  the  absence  of  a  showing 
to  the  contrary,  we  are  bound  to  presume  that  the  officer 
acted  rightly — ^perhaps  for  the  reason  stated  in  the  defend- 
ant's answer,  tnat  the  Government  had  already  executed  a 
patent  to  another  party  for  the  same  land — ^perhaps  because 
the  defendant's  declaratory  statement  did  not  show  that  he 
had  ever  settled  on  the  land.  But,  whatever  the  reason,  the 
fact  remains  that  he  did  refuse.  In  no  sense  is  the  defendant 
in  privity  with  the  Government.  Proof  of  his  settlement 
and  improvement  of  the  land  it  was  essential  for  him  to  make 
before  he  could  be  entitled  to  enter  it;  and  of  this  proof,  as 
we  held  in  Chapman  v.  Quinriy  56  Cal.  274,  ''the  Kegister 
and  Receiver  are  the  exclusive  judges,  subject  t6  the  super- 
vision and  control  of  their  superior  officers  of  the  Land  jDe- 
partment.  The  Courts  have  no  power  to  substitute  their 
judgment  upon  the  facts  of  the  defendant's  alleged  settlement 
and  improvement  of  the  land  for  that  of  the  officers  to  whose 
judgment  Congress  has  confided  the  determination  of  those 
questions."  So  that  we  have  here  the  case  of  a  defendant 
who  has  never  filed  a  declaratory  statement,  never  made  proof 
of  settlement,  never  paid  any  money,  never  received  any  cer- 
tificate or  other  recognition  from  the  officers  of  the  Land  De- 
partment, seeking  in  an  ordinary  action  of  ejectment  to  attack 
me  validity  of  a  patent  which  is  regular  on  its  face  and  which 
purports  to  convey  the  land  from  the  Government  to  the  plain- 
tiff's grantor.  If  that  can  be  done,  of  what  avail  is  the  Gov  • 
emment  patent? 

If  the  proceedings  on  which  it  is  based  can  be  called  in 
question  by  every  stranger  who  chooses  to  enter  into  the  pos- 
session of  the  land  described  in  it,  where  is  the  security  in- 
tended to  be  conferred  by  it  ?  It  is  indeed  difficult  to  per- 
ceive the  use  of  such  an  instrument  if  the  antecedent  pro- 
ceedings are  open  to  controversy  to  the  same  extent  after  as 
before  its  issue. 
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*'  The  obiect  of  the  patent,"  said  the  Court  in  Doll  v.  Meador, 
16  Cal.  32d,  "is  to  give  security  and  quiet  to  its  holder  as 
to  the  title  of  the  property  which  it  purports  to  transfer  to  him ; 
but  such  patent  would  be  anything  but  an  instrument  of  se- 
curity and  repose  if  everyone  not  m  privity  with  the  original 
owner  of  the  title,  but  simply  hoping  that  by  some  future  ac- 
tion of  the  Government  he  may  possibly  possess  some  interest 
in  the  property,  could  compel  the  patentee,  in  every  instance 
in  which  he  may  seek  the  aid  of  the  legal  tribunals,  to  estab- 
lish the  validity  and  regularity  of  the  action  of  the  officers  of 
the  State  in  the  selection  of  the  land  and  in  the  issuance  of 
the  patent.'* 

It  is  true  that  if  a  patent  is  issued  without  authority,  it 
may  be  collaterally  attacked  in  a  Court  of  law.  But  this  ex- 
ception from  the  general  doctrine  respecting  the  presump- 
tion attending  such  instruments  is,  as  was  held  by  the  Su- 
preme Court  of  the  United  States  in  the  recent  case  of  Ihe 
8L  Louis  SmeUing  and  Refining  Company  v.  Kemp  (104  U. 
8.  645),  "subject  to  the  qualincation  that  when  tne  author- 
ity depends  upon  the  existence  of  particular  facts,  or  upon  the 
performance  of  certain  antecedent  acts,  and  it  is  the  duty  of 
the  Land  Department  to  ascertain  whether  the  facts  exist  or 
the  acts  have  been  performed,  its  determination  is  as  con- 
clusive of  the  existence  of  the  authority  against  any  col- 
lateral attack  as  is  its  determination  upon  any  other  matter 
properly  submitted  to  its  decision." 

In  the  case  before  us,  the  patent,  as  has  been  already  ob- 
served, is  in  due  form  of  law,  and  the  land  it  purports  to 
convey  is  within  a  section  embraced  in  the  railroad  grant. 
Read,  therefore,  in  the  light  of  the  law,  or  of  anything  of 
which  the  Court  must  take  judicial  notice,  it  cannot  be  said 
that  the  patent  is  invalid.  It  is  true  that  if  the  particu- 
lar piece  of  land  embraced  in  the  patent  was  included  within 
the  limits  of  a  claimed  Mexican  grant,  it  was  reserved  from  the 
grant  to  the  Bailroad  Company.  {Newhall  v.  Sanger,  92  U.  S. 
761 . )  But  upon  what  department  of  the  Qovernment  devolved 
the  duty  of  ascertaining  the  fact  in  relation  to  that  matter? 
That  it  was  a  question  of  fact  cannot  be  doubted.  It  could 
only  be  ascertained  by  a  survey  of  the  premises.  It  was  one 
of  Uie  facts  the  officers  of  the  iiand  Department  were  called 
npon  to  determine  before  they  could  issue  the  patent  to  the 
grantee;  and,  being  one  of  the  facts  properly  determinable 
by  those  officers,  their  determination  in  favor  of  the  grantee, 
as  evidenced  b^  the  patent,  is  conclusive  on  a  collateral  at- 
taok  in  an  action  at  law — ^more  especially  by  a  stranger  to 
the  common  or  paramount  source  of  title.     ( The  St.  Louis 
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Smelting  and  Befining  Company  v.  Kemp,  supra;  French  t. 
I)/an,  93  U.  S.  169;  Marques  v.  Frisbie,  101  U.  S.  475;  United 
States  V.  Athei'ton,  102  U.  S.  372;  Id.  v.  Schurz,  102  U.  S. 
404;  Patterson  v.  latum,  3  Sawyer,  172;  Bledsoe's  Devisees  v. 
WeU,  4  Bibb.  329;  Alexander  v.  Greenup,  1  Mumford  (Va.) 
134;  Churchill y.  Anderson,  56  Cal.  65;  UhapTnanw.  Quinn,  id, 
266.) 

There  is  a  recent  case — entitled  Carr  v.  Quigley,  57  Cal. 
394 — decided  by  this  Court  since  the  cases  of  ChurchiU  v. 
Anderson  and  Chapman  v.  Quinn,  which,  without  noticing 
them,  contravenes  the  doctrine  of  those  cases  and  of  the 
other  cases  cited.  The  cases  cited  by  Department  One  {id. 
395)  in  support  of  the  conclusions  reached  by  it  in  Carr  v.. 
Quigley  were  DoU  v.  Meador,  16  Cal.  295,  and  NewhaU  v. 
Sanger,  92  IJ.  S.  761.  But  a  closer  examination  of  those 
cases  shows  that  neither  of  them  sustain  the  conclusion 
reached  in  Carr  v.  Quigley. 

DoU  V.  Meador  was  an  action  of  ejectment  brought  to  re- 
,  cover  the  possession  of  a  lot  of  land  in  the  town  of  Bed  Bluff, 
county  of  Tehama,  the  plaintiff  basing  his  right  to  recover 
upon  a  patent  issued  by  the  State.  The  defense  rested,  as 
stated  by  the  Court  itself  (16  Cal.  320),  upon  the  alleged 
reservation  of  the  tract  embraced  in  the  patent  to  the  plain- 
tiff, from  location  by  the  State,  as  part  of  the  land  granted 
to  her,  on  the  ground  of  its  previous  selection  as  a  town 
site.  On  the  trial  the  defendant  offered  to  prove  various 
facts  showing  its  selection  and  survey  into  blocks  and  lots,  and 
its  settlement  and  occupation  by  citizens  of  the  United  States 
and  of  this  State,  as  early  as  June,  1850,  and  its  continued 
use  and  occupation  by  them  as  a  town  site  and  for  the  pur- 
poses of  trade,  and  not  agriculture,  ever  since,  and  the  pos- 
session and  use  of  the  lot  in  controversy  by  the  defendants, 
or  parties  through  whom  they  claim,  for  the  like  purposes, 
continuously  since  the  original  selection ;  also  that  the  tract 
was  first  officially  surveyed,  and  the  survey  thereof  approved, 
under  the  laws  of  the  United  States,  and  by  their  proper 
officers,  on  the  31st  of  March,  1856;  that  the  tract  was 
then  designated  as  such  town  site  in  Uie  official  plat  of  the 
survey;  tha^  a  certified  copy  of  the  plat  was  on  file  in  the 
office  of  the  Beceiver  and  Begister  of  the  United  States 
Land  Office  at  Marysville  at  the  time  of  the  location  re- 
ferred to  in  the  patent  to  plaintiff,  and  that  no  patent  from 
the  United  States  for  the  tract,  or  certified  list  embracing 
the  same,  made  by  the  Commissioner  of  the  General  Land 
Office  of  the  United  States,  has  ever  been  issued  te  the  State. 
The  proof  offered,  except  as  to  the  issuance  of  a  patent  by 
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the  United  States,  or  a  certified  list  by  the  Oommissioner  of 
the  Gteneral  Land  Office,  was,  under  the  objection  of  the 
plaintiff,  excluded,  and  as  to  the  patent  and  certified  list  the 
proof  was  held  incompetent,  and  it  is  upon  exceptions  taken 
to  the  rulings  in  these  respects  that  the  defendants  seek  a 
reversal  of  the  ju^mnent." 

In  DcU  y.  meador^  therefore,  the  defendants  sought  to 
show,  by  matters  dehors  the  patent,  that  the  disputed  prem- 
ises were  reserved  from  the  grant  to  the  State  because 
within  the  town  site  of  Bed  Bluff,  and  thus  to  avoid  the 
State  patent;  while  in  the  case  now  before  us  the  defendant 
seeks  to  show,  by  matters  dehors  the  patent,  that  the  dis- 
puted premises  were  reserved  from  the  grant  to  the  railroad 
company  because  within  the  limits  of  a  claimed  Mexican 
grant,  and  thus  to  avoid  the  patent  of  the  United  States. 

The  difference,  if  any,  in  the  position  of  the  respective 
plaintiffs  is  undoubtedly  in  favor  of  the  plaintiff  in  the  pres- 
ent case  who  claims  under  a  patent  from  the  United  States, 
while  the  defendants  in  each  are  without  title  and  without 
privity  with  the  paramount  or  common  source  of  title. 

In  Voll  V.  Meador  the  Court  distinctly  decided  the  relation 
of  the  defendants  to  the  title  was  not  such  as  to  allow  them 
to  question  the  validity  and  efficacy  of  the  patent  under 
which  the  plaintiff  claimed,  and  concluded  the  opinion  in 
these  words:  "Until  some  one  appears  prepared  to  trace 
title  to  himself  from  a  common  or  paramount  source,  parties 
who  are  clothed  with  the  solemn  evidence  of  title  furnished 
by  the  patent  of  the  State  may  rest  in  security  without  fear 
of  any  successful  disturbance  in  the  enjoyment  of  the  prop- 
erty held  by  them,  whether  that  property  be  a  portion  of 
the  school  lands  or  swamp  lands  granted  to  the  State  by  the 
general  (Government. " 

In  Newhall  v.  Sanger,  92  U.  S.  761,  both  parties  had  a  pat- 
ent for  the  disputed  premises — the  plaintiff  claiming  under 
a  patent  issued  in  professed  compliance  with  the  require- 
ments of  the  Acts  of  Congress  commonly  known  as  the  Pa- 
cific Bailroad  Acts,  and  the  defendant  under  a  patent  of  a 
later  date,  which  recited  that  the  land  was  within  the  exte- 
rior limits  of  the  Moquelemos  grant,  and  that  a  patent  had, 
by  mistake,  been  issued  to  the  railroad  company.  The  ob- 
ject of  the  suit,  which  was  a  bill  in  equity,  was  to  determine 
the  ownership  of  the  land. 

Enough  has  been  said  to  show  that  neither  Doll  v.  Meador 
nor  Newhall  v.  Sanger  at  all  support  the  decision  in  Carr  v. 
Qaigley,  while  Doll  v.  Meador  is  really  an  adjudication  the 
other  way. 
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When  the  petition  to  have  the  case  of  Carr  v.  Quigley 
heard  before  the  Court  in  Bank  was  denied  (67  Cal.  3§6), 
the  refusal  was  based  on  the  case  of  McLaughlin  v.  Powdly 
69  Cal.  64.  Yet  that  case  does  not  sustain  it  either,  for 
there  the  patent  Usdf  contained,  as  a  part  of  the  description,  an 
express  exception  of  all  **  mineral  lands, '\  should  any  be 
found  in  the  tracts  described  in  it;  and  the  Court  held  that 
parol  evidence  was  competent  to  show  that  the  demanded 
premises  were  mineral  lands. 

I  am  convinced  that  the  cases  cited  in  support  of  Carr  v. 
Quigley  do  not  support  it,  that  it  is  opposed  to  the  other  cases 
cited ,  is  wrong  in  principle,and  therefore  ought  to  be  overruled. 

In  mj  opinion  the  judgment  and  order  appealed  from 
should  be  affirmed.  Boss,  J. 

I  concur :    McKee,  J . 


Abstracts  of  Recent  Decisions. 


In  Lake  Erie  and  Western  Railway  Company  v.  Oakes  (Illinois 
Supreme  Court)  it  has  just  been  held  that  in  an  action  against  a 
railroad  company  for  damage  to  goods  carried  over  its  line  the 
burden  is  upon  the  plaintiff  to  prove  that  they  were  damaged 
while  in  possession  of  the  carrier.  Proof  that  they  were  in  good 
condition  when  shipped  may  raise  a  presumption  and  cast  the 
burden  upon  the  last  carrier  of  proving  their  condition  when  re- 
<5eived  by  him. 

N-  GLiGENGE — FsLLOw-SEBVAifr.  In  au  action  for  the  death  of 
a  fireman  of  a  railway  company,  killed  by  the  washing-out  of  a 
culvert,  the  negligence  of  the  company's  bridge-builder  and  road- 
master  is  the  negligence  of  the  company. — Davis  v.  Cent.  Vt.  B, 
Co.,  Sup.  Ct.  of  Vt.,  27  Alb.  L.  J.  106. 

Estoppel  bt  Conouot.  The  essential  elements  of  estoppel  by 
conduct  are:  (a.)  There  must  have  been  a  representation  or 
concealment  of  material  facts,  (b.)  The  representations  must 
have  been  made  with  knowledge  of  the  facts,  unless  the  party 
making  them  was  bound  to  know  the  facts,  or  ignorance  thereof 
was  the  result  of  gross  negligence,  (o.)  The  party  to  whom  the 
representations  were  made  must  have  been  ignorant  of  the  truth 
of  the' matter,  (d.)  They  must  have  been  made  with  the  inten- 
tion that  they  snould  act  upon  them;  but  gross  and  culpable 
negligence  upon  the  part  of  the  party  sought  to  be  estopped, 
the  effect  of  which  is  to  work  a  fraud  on  the  party  setting  up 
the  estoppel,  supplies  the  place  of  intent,  {e.)  The  other  party 
must  have  been  induced  to  act  upon  them. — Griffith  v.  Wright, 
Sup.  Ct.  of  Colorado,  3  Col.  L.  J.  266. 
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Current  Topics. 

RAILROAD  POOLS. 
A  veiy  interesting  decision  has  recently  been  rendered  by  the 

U.  S.  Circuit  Court  in  Colorado  in  regard  to  the  question  of 
railroad  pools.  An  agreement  was  made  by  and  between  the 
Union  Pacific,  the  Atchison,  Topeka  and  Santa  Fe,  and  the  Rio 
Orande  companies  for  a  division  of  territory  and  traffic  in  Col- 
orado and  New  Mexico.  Each  party  to  this  agreement  stipu- 
lated not  to  trespass  on  the  territory  of  the  other  parties,  and 
not  to  ''Toluntarily  connect  with  or  take  business  from  or  give 
business  to  any  railroad  which  may  hereafter  be  constructed  in 
the  territory  of  the  other." 

The  Court  handles  this  agreement  without  gloves,  and  denies 
the  right  of  a  railroad  company  to  refuse  to  receive  freight  and 
passengers  from  any  road  that  offers,  or  to  compel  the  public, 
by  discriminating  charges  or  other  arbitrary  measures,  to  resort 
to  any  particular  road. 

This  is  a  very  important  decision.  It  has  been  too  often  the 
custom  for  railroad  companies  to  pool  their  business,  and  to 
charge  a  lower  rate  for  freight  and  passengers  taken  to  a 
^ven  point  over  connecting  lines  that  are  in  the  pool  than  over 
those  that  are  not.  This  decision  puts  an  end  to  this  discrimina- 
tion. {Denver  etc.  R,  Go,  v.  Atchison  etc.  B.  Co,,  16  Central 
liaw  Journal,  209.) 

MARRIAGE. 
In  Mackeldey's  Roman  Law  (translated  and  edited  by  Moses    . 

O.  Dropsie,  Esq.,  from  the  fourteenth  German  edition)  we  find 

this  definition  of  marriage:  "  Marriage  is  an  obligation  entered 

into  between  two  persons  of  different  sexes,  having  for  its  object 

the  exclusive  and  undivided  community  of  the  whole  lives  of 

both  husband  and  virife;  hence,  marriage  does  not  consist  so 

nauch  in  the  physical  union  of  the  sexes  as  in  the  intended 

union  for  the  whole  lives  of  husband  and  wife.     In  this  animus 

for  the  entire  union  of  life  lies  the  distinction  between  the  true 

marriage  and  all  other  unions  of  sexes  which  are  not  true  mar- 
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riages,  particularly  concubinage.  Marriage  and  concubinage 
have  in  common  that  both  are  a  union  of  sexes  between  hus- 
band and  wife,  and  that  both  are  externally  alike,  at  least  by 
the  Boman  law,  in  which  for  the  entering  into  marriage  gener- 
ally no  external  form  is  requisite,  but  only  the  agreement  for 
marriage  (c(ynsen»\L%  matrimonialis);  but  they  differ  in  their  in- 
ternal form,  because  in  marriage  animus  matrimonii  exists — i.  e., 
the  intention  of  the  parties  is  for  aii  entire  community  for  the 
whole  life  and  all  vicissitudes  of  life;  in  concubinage  this  inten- 
tion does  not  exist.  The  effect  of  each  true  and  valid  marriage 
is  that  the  woman  acquires  the  dignity  of  wife  {dignHas  m^iriii) 
and  that  the  children  begotten  in  the.  marriage  are  legitimate — 
i.  6.,  that  the  husband  is  juridically  regarded  as  such;  or,  as  the 
Boman  law  expresses  it,  the  children  have  a  father  (liberi  patrem 
habenty—^p.  409,  410. 

We  like  these  phrases,  ''The  exclusive  and  undivided  com- 
munity of  the  whole  lives  of  both  and  husband  and  wife,"  "An 
entire  community  for  the  whole  life  and  all  vicissitudes  of  life." 
They  have  the  ring  of  those  time-honored  words  that  have  been 
whispered  in  chapel  and  cathedral  by  many  a  blushing  bride 
and  manly  groom  for  a  hundred  years  or  n^ore:  ''  I  take  thee  for 
better,  for  worse,  for  richer,  for  poorer,  in  sickness  and  in 
health,  till  death  do  us  part." 

If  Courts  would  bear  more  in  mind  this  distinction  between 
marriage  and  concubinage,  divorces  would  be  less  frequent,  and 
would  be  denied  in  many  instances  where  there  is  really  ''  not 
more  than  the  usual  amount  of  family  discord. " 

According  to  this  same  author  (page  410),  marriage  (under  the 
Boman  law)  was  preceded  by  a  betrothment,  which  "miist  be 
given  by  both  parties,  seriously,  considerately,  and  with  freedom 
of  vnll."  This  betrothment  created  ''  no  action  to  compel  the 
entering  into  marriage,  nor  for  damages  because  of  groundless 
refusal  to  enter  therein."  On  the  dissolution  of  this  betroth- 
ment, the  betrothal  gifts  were  returned,  unless  in  the  case  of  the 
causeless  withdrawal  of  either  party,  when  the  innocent  party 
retained  them  and  redemanded  double  what  was  given  by  such 
party.  So  long  as  the  betrothment  existed,  the  entering  into 
a  new  betrothment  or  a  marriage  with  another  Was  ''  infamxnis." 

In  the  present  century  maniage  is  preceded  by  a  betrothment, 
gifts  are  usually  interchanged  (but  with  no  strings  attached). 
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and  a  causeless  withdrawal  therefrom  by  either  party  is  consid- 
ered infamous.  But  time  has  changed  the  meaning,  or  rather 
the  effect,  of  this  word  *'  infamous." 

Reputation,  among  the  Romans,  was  twofold — natural  and 
ciyil.  Natural  reputation,  or  good  name,  consisted  '*  in  the 
esteem  which  one  enjoys  among  others  for  his  character,  and  in 
the  external  acknowledgment  of  his  worth  springing  from  it." 
Civil  reputation  consisted  in  a  man  being  a  citizen  of  a  State, 
and  was  a  consequence  of  the  characteristics  of  citizenship.  It 
proceeded  solely  from  the  State  and  rested  upon  its  acknowledg- 
ment, and  was  termed  exislimatio.  A  person  not  in  the  full  en- 
joyment of  civil  reputation  was  said  to  be  *'  infamous." 

As  we  have  no  longer  any  distinction  between  civil  and  nat- 
ural reputation,  and  as  reputation  consists  entirely  in  the  esteem 
which  one  enjoys  among  others  for  his  worthiness  or  un worthi- 
ness, to  be  infamous  is  not  to  lose  any  rights  of  citizenship,  but 
simply  that  good  name  which  is  aptly  termed  *'  the  immediate 
jewel  of  one's  soul.  *' 

Among  the  forbidden  unions  was  a  marriage  with  a  mother-in- 
law.  The  experience  of  centuries  has  shown  this  prohibition  to 
be  unnecessary. 

The  violation  of  conjugal  fidelity  was  threatened  '*  with  evil 
consequences,  but,  with  rare  exceptions,  only  when  committed 
by  the  wife,  who  thereby  perpetrates  a  heinous  crime."  Through 
all  the  ages  woman  has  borne,  alone  the  punishment  for  the  joint 
weakness  of  both  sexes.     It  is  her  fate. 

With  the  Romans,  divorce  was  a  voluntary,  private  act,  whose 
▼alidity  did  not  depend  on  a  cause  for  it.  They  proceeded  ''  on 
the  principle  that  marriage,  according  to  its  moral  nature,  was  a 
community  for  life,  founded  on  the  free  union  of  husband  and 
wife,  and  was  dissoluble  at  the  will  of  husband  and  wife  when 
either  both  of  the  parties  or  only  one  of  them  no  longer  felt 
disposed  to  such  a  community.*'  But  from  the  time  of  the 
iex  Julia  de  aduUeriis  this  was  changed .  Justinian  threatened  both 
parties  with  severe  punishment  if  there  were  not  sufficient  cause. 

To-day  the  social  punishment  for  a  causeless  divorce  and  the 
legal  modus  operandi  is  so  simple  and  inviting  that  one  can 
easily  imagine  that  society  in  which  marriage  was  like  the  wed- 
ding of  two  waves  or  the  union  of  two  links  of  sand,  and  in 
which  the  ^*  simple  consent  of  both  parties**  was  all  that  was  neces- 
aary  for  a  wedding  or  a  divorce,     (pp.  416,  435.) 
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Supreme  Court  of  California. 


In  Bane. 


[Filed  February  21,  1883.] 
No.  7f83. 

MoNEVIN,  Appellant,  v.  McNEVIN,  Respondent. 

JmMKXNT — Appeal — Obdib.  An  order  for  jndgment  is  not  a  final  jndg* 
ment,  and  hence  an  order  subsequently  made  cannot  be  treated  as  an 
order  made  after  *' final  judgment,"  and  appealable  as  such. 

Appeal  from  Fifteenth  District  Court,  San  Francisco. 

Phelan,  Botta  and  McElraJth  for  appellant. 
McAllister  &  Bergin  for  respondent. 

By  the  Court  : 

This  was  an  action  for  divorce.  Pending  proceedings 
in  the  case,  the  Court  below,  from  time  to  time,  made  orders 
requiring  the  defendant  to  pay  to  the  plaintiff  several  sums 
of  money  for  alimony  and  counsel  fees.  These  orders  were 
made  eijforcible  by  executions,  but  they  wfere  never  enforced, 
and  the  Court,  after  it  had  heard  the  cause  upon  the  merits, 
decided  in  favor  of  the  defendant,  and  on  the  22d  of  Jan- 
uary, 1879,  ordered  **  that  plaintiff's  prayer  for  a  decree  of 
divorce  be  denied,  and  that  defendant  have  judgment  for 
costs."  After  the  making  of  this  order,  on  motion  of  defend- 
ant's counsel,  all  the  orders  formerly  made,  granting  to  the 
plaintiff  alimony  and  counsel  fees,  were  vacated  and  set  aside 
by  an  order  made  by  the  Court  on  December  15,  1879.  Prom 
this  order  the  plaintiff  appeals  as  from  an  order  made  after  final 
judgment.  But  there  is  no  final  judgment — the  record  only 
shows  an  order  for  judgment;  hence  the  order  of  December 
15, 1879,  is  not  an  order  made  after  final  judgment,  and  is 
not  appealable.  (Schaeffer  v.  The  French  Savings  and  Loan 
Society,  7  Pac.  C.  L.  J.  155;  Lake  v.  King,  16  Nev.  217. 

Appeal  dismissed. 

In  Bane. 


[Filed  February  28,  1883.1 

No.  10,790. 

PEOPLE.  Appellant,  v.  JORDAN,  Respondent. 

OBIMINAIi  PbACTICB  —  DSMITBBBB  —  MlSDBMBANOB — BaB —  InFOBKATION 

Obdbb— JnnoMBMT.  A  second  prosecution,  in  case  of  demurrer  sus- 
tained, depends  upon  the  judicial  opinion  of  the  Court  that  the  ob* 
jeotion  raised  by  the  demurrer  may  be  avoided  in  a  new  information; 
and  in  the  absence  of  such  opinion  the  prosecution  for  that  offense  is 
at  an  end.     (Penal  Code,  1008.) 
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Id. — Id.  It  niAkes  no  difference  that  the  second  information  was  filed  before 
the  judgment  on  demurrer.  When  the  judgment  on  demurrer  was 
rendered,  there  being  no  direction  for  a  new  information  or  re-sub- 
misidon,  it  became  and  was  a  bar  to  another  prosecution  for  the  same 
offense. 

Appeal  from  Superior  Court,  San  Francisco. 

AUomey^General  and  (7.  B.  Danain  for  appellant. 
c7.  M.  Lucas  for  respondent. 

By  the  Court  : 

On  the  26th  of  May,  1882,  an  information  was  filed  ac- 
cusing the  defendant  of  a  misdemeanor^  to  which  informa- 
tion the  defendant  demurred.  The  demurrer  was  argued 
and  submitted.  On  the  15th  of  July,  after  the  Court  had, 
in  open  Court,  intimated  its  intention  to  sustain  the  demur- 
rer, the  District  Attorney  filed  a  second  information  based 
on  the  dame  offense. .  No  leave  of  the  Court  was  asked  or 
given  for  filing  the  second  information.  On  the  22d  of  July 
the  Court  made  an  order  sustaining  the  demurrer  to  the  first 
information — but  no  order  was  made  or  requested,  or  opinion 
expressed,  as  provided  for  in  Section  1008  Penal  Code. 
The  defendant  then  moved  to  dismiss  the  prosecution  on  the 
second  information,  which  was  granted,  on  the  ground  that 
the  sustaining  of  the  demurrer  to  the  first  information,  with- 
out directing  the  filing  of  a  new  information,  the  second 
being  substantially  the  same  as  the  first,  and  for  the  same 
offense,  is  final  under  Section  1008  Penal  Code,  and  is  a 
bar  to  another  prosecution;  and  the  defendant  was  discharged 
and  his  bail  exonerated. 

Prom  this  order  The  People  appealed. 

We  think  the  action  of  the  Court  below,  as  to  the  second  in- 
formation, was  correct.  It  nmkes  no  difference  that  the  second 
information  was  filed  before  the  judgment  on  the  demurrer. 
When  the  judgment  on  demurrer  was  rendered,  there  being  no 
direction  for  a  new  information  or  re-submission,  it  became 
and  was  a  bar  to  another  prosecution  for  the  same  offense. 
The  Legislature  seems,  in  the  section  referred  to,  to  have  made 
a  second  prosecution,  in  case  of  demurrer  sustained,  depend 
upon  the  judicial  opinion  of  the  Court  that  the  objection 
raised  by  the  demurrer  may  be  avoided  on  a  new  informa- 
tion; and  in  the  absence  of  such  opinion  the  prosecution  for 
that  offense  is  at  an  end.  People  v.  Allen,  9  Pac.  C.  L.  J. 
738,  was  not  a  case  of  demurrer  sustained. 

Order  affirmed. 
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In  Bane. 


[Filed  February  13,  1883.] 

No.  6856. 

PACIFIC  LIFE  INS.  CO.,  Appellant, 

V. 

STROUP,  Respondent. 

Eqqitablb  Txtls — Advbbss  Posbkssion — NoncB — Deed — Agbbbuent — Bs- 
ULTiON — MoBTOAGB  — FiNDiNO — EjKCTMBNT.  In  1867  a  patent  issued 
to  one  Bogbey.  For  several  years  before  issuance  of  patent  Bogbey 
and  defendant,  adversely  to  each  other,  occupied  separate  portions 
of  a  quarter-section.  And  being  so  in  possession,  in  1866  they  exe- 
cuted an  agreement,  which  was  not  recorded,  in  substance,  that  when 
Bugbey  should  receive  a  patent  from  the  State  he  would  convey  a 
portion  of  the  quarter-section  to  defendant  on  consideration  named. 
In  1870  Bugbey  mortgaged  the  land  to  plaintiff,  which  mortgage  was 
recorded  on  the  day  of  its  execution;  foreclosure  followed,  to  whioh 
defendant  was  not  a  party,  and  decree  January  27,  1877,  under  which 
the  land  was  sold  to  plaintiff,  who  received  a  Sheriff 's  deed,  purport- 
ing to  convey  all  the  interest  BuRbey  had  in  the  land  at  the  date  of 
the  decree.  In  1874,  Bugbey  had,  in  fulfillment  of  the  agreement  of 
1866,  conveyed  the  land  to  defendant,  and  the  deed  was  duly  recorded. 
Held,  on  appeal :  The  general  finding  in  favor  of  the  defendant  in- 
cludes a  finding  that  the  plaintiff  had  notice  of  the  agreement  between 
Bugbey  and  defendant  of  date  July  24,  1866.  The  deed  subsequently 
made  by  Bugbey  to  defendant  related  back  to  the  agreement  and 
vested  the  title  to  the  property  in  question  in  defendant,  as  against 
the  plaintiff. 

Appeal  from  Sixth  District  Court,  Sacramento  County. 

Clark  and  Young  for  appellant. 
A,  P.  Catlin  for  responaent. 

MgKee,  J.,  delivered  the  opinion  of  the  Court: 

This  was  an  action  in  ejectment.  The  demanded  premises 
are  a  portion  of  the  south-west  quarter  of  section  16,  town- 
ship 10,  range  8  east,  of  Mount  Diablo  meridian,  for  which 
and  other  parcels  of  real  property  the  State  of  California,  on 
the  22d  day  of  April,  1867,  issued  a  patent  to  B.  N.  Bugbey. 
For  several  years  before  this  patent  was  issued,  Bugbey  and 
the  defendant,  Stroup,  adversely  to  each  other,  occupied 
separate  portions  of  the  quarter-section — a  picket-fence  con- 
stituting the  division  line  between  their  claims.  And,  being 
in  possession,  on  the  24th  of  July,  1866,  they  made  ana 
entered  into  the  following  agreement,  in  writing: 

**  Whereas,  the  said  B.  N.  Bugbey  seeks  to  obtain  a  title 
from  the  State  of  California  to  that  tract  of  land  described 
as  follows,  to  wit:    The  south-west  quarter  of  Section  16, 
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• 

Township  10,  Bange  eight  east,  Mount  Di{tblo  meridian; 
now  then,  the  said  B.  N.  Bngbej  undertakes  and  agrees,  as 
soon  as  he  shall  acquire  a  title  to  said  land  from  the  State, 
to  make  and  execute  to  said  Stroup  a  good  and  sufficient 
deed  to  all  of  that  portion  of  said  quarter  section  lying  on 
the  north  side  of  a  certain  picket-fence,  now  used  and  known 
as  a  line  fence  between  the  said  Bugbey  and  Stroup,  on  the 
northerly  side  of  an  exact  range  of  said  fence  from  the  west 
line  or  west  boundary  of  said  quarter-section,  to  the  east  line 
or  boundary  of  said  quarter-section,  at  the  same  price  per  acre 
and  on  tibie  same  terms  that  said  Bugbey  shall  have  paid  to 
the  State  of  Calif omia  for  said  lands;  and  the  said  L.  T. 
Stroup  covenants  and  agrees  that  he  will,  in  like  manner, 
convey  to  said  Bugbey  aU  of  that  portion  of  the  north-west 
quarter  of  said  Section  16,  being  south  or  on  the  southerly 
side  of  said  fence  and  range  above  described,  on  the  same 
terms  as  provided  above,  touching  the  conveyance  of  the  said 
Bugbey ;  and  it  is  hereby  further  agreed,  that  the  refusal  of  one 
to  comply  with  this  agreement  that  does  [not^  release  the 
other;  but  each  may  be  proceeded  against  and  compelled  by 
law  to  make  good  tnis  contract." 

The  agreement  was  not  recorded,  and  on  the  8th  of  June, 
1870,  Bugbey  conveyed  the  land  to  the  plaintiff  by  a  deed, 
absolute  on  its  face,  which  was  intended  as  a  mortgage  to 
secure  payment  of  a  simi  of  money  which  Bugbey  owed  to 
the  plaintiff.  The  deed  was  recorded  on  the  day  of  its  exe- 
cution, and  subsequently  the  plaintiff,  by  foreclosure  pro- 
ceedings, to  which  the  defendant  was  not  made  a  party, 
obtained  a  judgment  and  order  of  sale  against  Bugbey,  under 
which  the  land  was  sold  as  a  portion  of  the  mortgage 
premises  to  the  plaintiff,  to  whom,  on  November  14, 1877,  the 
Sheriff  conveyed  it  by  deed,  which  purported  to  convey  all 
the  interest  which  Bugbey  had  in  the  land  at  the  date  of  the 

Sdgment  and  decree  oi  foreclosure.  But  on  the  30th  of 
ar,  1874,  Bugbey,  in  fulfillment  of  his  agreement  of  1866, 
had  conveyed  the  land  to  the  defendant.  The  deed  was 
recorded  on  the  day  of  its  execution.  From  the  date  of  the 
agreement,  of  which  the  deed  was  the  fulfillment,  the  defend- 
ant has  continuously  claimed  the  land  as  his  own,  adversely 
to  Bugbey  and  all  others.  He  has  also,  during  all  the 
years  of  his  claim  of  title,  before  and  after  the  date  of  the 
agreement  with  Bugbey,  occupied  the  land,  openly  and 
notoriously,  by  cultivation  and  improvements,  having  upon 
it  a  residence,  bam  and  stable,  and  having  all  of  it,  except 
what  is  covered  by  his  improvements,  planted  in  vines.  He 
has  thus  been  all  the  time  in  the  adverse  possession  of  the  land. 
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The  possession  of  the  defendant  being,  in  its  inception, 
adverse  to  Bugbey  and  continued  until  the  date  of  the  agree- 
ment of  1866,  the  defendant  lost  none  of  his  rights  by  the 
agreement.  Bugbey,  according  to  the  terms  of  the  agree- 
ment, undertook  to  act  for  the  defendant*  either  as  agent  or 
trustee,  in  obtaining  for  him  from  the  State  title  to  the 
land,  of  which  he  was  in  adverse  possession,  and  at  the  price 
per  acre  which  the  State  asked  for  it,  from  parties  in  posses- 
sion. In  either  case  Bugbey,  when  he  obtained  the  State 
!)atent  in  1867,  held  it,  so  far  as  it  covered  the  defendant's 
and,  for  the  benefit  of  the  defendant.  In  holding  it  he  was 
simply  a  trustee  of  the  bare  legal  title,  and  was  bound  to 
convey  it  to  the  defendant  upon  the  payment  of  the  price 
which  was  stipulated  to  be  paid.  He  himself  could  ^ain 
no  title  by  failing  to  convey,  nor  could  he  transfer  any  title, 
by  mortgaging  or  conveying  it  to  the  plaintiff,  as  against 
the  defendant,  who  had  received  nothing,  not  even  posses- 
sion from  him.  Defendant  was  in  no  sense  the  trustee  of 
Bugbey  as  to  the  possession  of  the  land;  he  claimed  and 
held  it  of  his  own  right,  for  his  own  benefit,  subject  to  no 
right  of  Bugbey.  The  only  right  which  the  latter  had  was  a 
right  which  arose  out  of  the  agreement  to  recover  the  money 
which  he  had  advanced  for  the  defendant  in  procuring  the 
patent. 

Being  in  the  exclusive  possession  of  the  land  under  an 
independent  right,  that  possession  was  sufficient  to  put  the 
plaintiff  upon  inquiry  as  to  the  right  under  which  the  pos- 
session was  held,  {button  v.  Warschauer,  21  Cal.  611;  Moss 
V.  Atkinson,  44  irf.  1;  Thompson  v.  Pioc/ie,  44  id.  508.)  "  That 
the  actual  possession  of  land,"  says  Mr.  Justice  Crockett, 
''with  the  exercise  of  the  usual  acts  of  ownership  and  domin- 
ion over  it,  operate  in  law  as  constructive  notice  to  all  the 
world  of  the  claim  of  the  title  under  which  the  possessor 
holds  is  too  well  settled  to  merit  discussion."  (Ihlbert  v. 
Singleton,  42  Cal.  395.)  Presumptively,  therefore,  the  plain- 
tiff knew,  when  it  took  its  mortgage  from  Bugbey,  of  tne  ad- 
verse possession  and  right  of  the  defendant;  and  when  Bug- 
bey, in  1874,  in  performance  of  his  agreement  to  convey  the 
title,  which  he  had  obtained  for  the  defendant  in  1867 ,  con- 
veyed the  title  to  the  defendant,  the  deed  of  conveyance  re- 
lated back  to  the  date  of  the  agreement  and  transferred  the 
legal  estate  to  the  defendant  as  of  the  date  at  which  he  himself 
had  obtained  it,  and  the  continuous  adverse  possession  of 
the  defendant  thereafter,  under  his  claim  of  title  from  the  date 
of  the  patent  to  Bugbey,  vested  the  defendant  with  an  absolute 
title  to  the  land,  under  Sections  322,  323  and  326  of  the  Code 
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•of  Civil  Procedure,  lon^  before  the  commencement  of  the 
action.  {Arrington  v.  lA8com,  34  Cal.  365;  Morris  v.  De  Cdis, 
51  id.  56;  Cannon  v.  Stockman,  36  id,  535;  McManua  v.  Std- 
livan,  42  id,  7.) 

But  it  is  contended  that  the  defendant  took  a  lease  of 
the  land  from  the  plaintiff,  and  that  the  taking  of  the  lease 
estops  him  from  denying  the  title  of  the  plaintiff  as  his  land- 
lord. 

The  record  shows  as  fact  that,  on  the  21st  of  April,  1877 — 
ten  years  after  the  date  of  the  patent — ^plaintiff'  leased  the 
land  to  the  defendant  for  the  term  of  eight  months,  at  the 
nominal  rent  of  II,  with  the  privilege  of  buying  the  land  from 
the  plaintiff  at  the  expiration  of  the  lease.  The  defendant 
testified  at  the  trial  tnat  he  did  not  know  how  he  came  to 
execute  the  lease;  that  he  signed  it  at  the  solicitation  of 
some  agent  of  the  plaintiff,  rather  through  fear  and  misap- 
prehension. **I  did  not,"  he  says,  **  understand  the  thing 
at  all.     I  did  not  understand  my  rights." 

Being  the  owner  and  in  possession  of  the  land  at  the  date 
of  the  lease,  without  ever  having  at  any  time  received  the 
possession  from  his  landlord  or  his  grantor,  and  having  ac- 
cepted the  lease  through  misapprehension  of  his  rights,  the 
defendant  was  not  estopped  by  the  lease.  {Franklin  v.  Mer- 
ida,  35  Cal.  558;  Tewksbury  v.  McGrath,  33  id.  245.) 

It  is  also  urged  that  the  defendant  is  estopped  because  he 
offered  to  buy  the  title  of  the  plaintiff. 

The  offer,  if  any  was  made  at  all,  was  made  in  1877,  many 
years  after  the  title  of  the  defendant  became  absolute  under 
the  Statute  of  Limitations.  Such  an  offer,  when  made  by 
one  in  adverse  possession,  before  the  Statute  of  Limitations 
had  run  in  his  favor,  is  an  acknowledgment  of  the  title  of 
the  true  owner,  which  will  interrupt  the  running  of  the 
statute.  (Abbey  Homestead  w.  Willard,  48  Cal.  615;  XoveU  v. 
Frost,  44  Cal.  47;  Sa7i  Irancisco  v.  McCracken,  16  Cal. 
591.) 

But  when  made  after  the  statute  has  run,  and  title  under  it 
has  become  absolute,  it  does  not  affect  the  title  nor  estop 
the  person  making  the  offer  from  maintaining  his  title  in  any 
litigation  concerning  it  in  which  he  may  be  involved.  The 
defendant  had  the  same  right  as  any  other  owner  of  property 
to  fortifv  the  title  by  which  he  held  possession,  by  the  pur- 
chase or  any  other  title  which  in  his  judgment  might  pro- 
tect him  in  the  quiet  enjoyment  of  his  own  against  the  an- 
noyance or  expense  of  litigation. 
'  We  find  no  errors  in  the  record. 

Judgment  and  order  affirmed. 
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OONOUBBING  OPINION. 

The  general  finding  in  favor  of  the  defendant  includes  a 
finding  that  the  plaintiff  had  notice  of  the  agreement  be- 
tween JBugbey  and  defendant  of  date  July  24, 1866.  The  deed 
sabBeqnently  made  by  Bugbey  to  defendant  related  back  to 
the  agreement  and  vested  the  title  to  the  property  in  qnes- 
tion  in  defendant  as  against  plaintiff.  For  these  reasons  we 
concur  in  the  judgment. 

Boss,  J.,  Morrison,  C.  J.,  Myrick,  J.,  Thornton,  J.,  Mc- 
Kinstry,  J. ,  Sharpstein,  J. 


Department  No.  2. 


[Filed  February  16,  1883.] 
No.  8464. 

• 

ODELL  ET  AL.,  Bespondents, 

V. 

WILSON  et  al.,  Appellants. 

MoBTOAOB — Tax  Titls — Dbcbbb.  The  tiile  of  the  pnrchaser  at  a  tax 
sale  is  not  a  title  '*  subjeot  "  to  a  mortgage,  bat  adverse  to  the  title  of 
mortgagors  and  those  claiming  under  them.  Accordingly,  any  decree 
in  this  foreclosure  suit  made  against  such  purchaser  should  have  been 
without  prejudice  to  his  claim  of  title  under  his  tax  deed. 

Id. — ^NoTB.  The  mortgage  ^as  executed  in  May,  1879,  and  the  sale  for  taxes 
was  for  the  same  year. 

Id. — FoBKCLosuBB — Quiet  Ttcub — GitoBs-ooifpiiAiMT. — Pasties.  A  eross- 
complaint  to  quiet  title  in  this  action,  for  foreclosure  of  mortgage, 
should  have  been  dismissed.  The  issues  arising  on  such  complaint 
and  answer  thereto  should  be  determined  in  another  action.  Further: 
The  proper  parties  are  not  made  to  determine  the  issue  arising  on  it. 
The  mortgagors  holding  the  legal  title  should  have  been  made  de- 
fendants.   The  only  parties  made  defendants  were  the  mortgagees. 

Appeal  from  Superior  Court,  Sacramento  County. 

Durdap  and  Fan  Fled  for  appellants. 
L.  S.  Taylor  for  respondents. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 

This  action  was  brought  to  foreclose  a  mortgage  on  cer- 
tain lots  in  the  town  of  Folsom.  One  Samuel  Kay  was  made 
a  party  defendant,  and  it  was  alleged  that  he  had,  or  claimed 
to  have«  some  interest  or  claim  upon  the  mortgaged  premises, 
which  was  subsequent  and  subject  to  the  lien  of  the  mort- 
gage.    This  Kay  denied. 

In  the  view  we  take  of  the  case  the  other  pleadings  need 
not  be  noticed. 
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The  Court  found  that  the  claim  of  Kay  was  invalid;  that 
he  had  no  interest  in  the  premises,  and  that  all  the  allega- 
tions of  his  answer  were  untrue.  It  further  found  that  all 
the  allegations  of  the  complaint  were  true. 

In  finding  the  allegations  of  the  complaint  to  be  true,  the 
Court  did  not  find  according  to  the  evidence;  for  the  evi- 
dence shows  that  the  title  of  Kay  was  one  arising  upon  a 
sale  for  taxes  for  which  he  held  a  tax  deed,  executed  by  the 
Sheriff  as  Tax  Collector,  and  this  was  not  a  title  subject  to 
the  mortgage,  but  adverse  to  the  title  of  mortgagors  and 
ihose  claiming  under  them.  Any  decree  made  against  Kay 
should  have  been  without  prejudice  to  his  claim  of  title 
nnder  the  tax  deed.  (San  Francisco  v.  Lawton,  18  Cal.  465; 
Id.  21 ;  Id.  590;  Elias  v.  Fo'dugo,  27  id.  425 ;  Hibeniia  S. 
and  Loan  Society  v.  Ordwuy,  38  id.  681. 

The  cross-complaint  of  Kav  should  have  been  dismissed, 
and  a  decree  of  foreclosure  snould  have  been  rendered,  as 
above  indicated.  The  issues  arising  on  the  cross-complaint 
and  answer  thereto  should  be  determined  in  another  action. 
We  see  no  case  made  for  a  cross-complaint.  (Moyle  v.  Por- 
ter ^  51  Cal.  639.)  Further,  the  proper  parties  are  not  made 
to  determine  the  issues  arising  on  it.  The  mortgagors  hold- 
ing the  legal  title  should  have  been  made  defendants.  The 
only  parties  made  defendants  were  the  plaintiffs,  who  were 
the  mortgagees. 

The  judgment  and  order  are  reversed,  and  the  cause 
remanded  for  proceedings  in  accordance  with  this  opinion. 

We  concur:  Sharpstein,  J.,  Myrick,  J. 


Depabtment  No.  1. 


Filed  March  2,  1883. 

No.  7485. 

CAVAQNABO,  Bespondbnt,  v.  DON  et  al.,  Appellants. 

Tbott — ^Equitt — ^Aj>ia]iiBTiuLTOB'8  SaxiK.  In  this  oase  it  is  held,  the  trastee 
oonld  not  purchase  at  an  administrator's  sale  the  interest  of  the  de- 
ceased, to  the  exclarfon  of  her  cestuys  que  trust. 

Id. — Id.  It  is  a  oniTersal  role  that  if  a  man  purchases  property  of  a  trustee, 
with  notice  of  the  trust,  he  shall  be  charged  with  the  same  trust,  in  re- 
spect to  the  property,  as  the  trustee  from  whom  he  purchased.  And 
even  if  he  pays  a  valuable  consideration,  with  notice  of  the  equitable 
rights  of  a  third  person,  he  shall  hold  the  property  subject  to  the 
equitable  interests  of  euch  person. 

Appeal  from  Superior  Court  San  Francisco. 

Stetson  dt  Houghton  for  appellants. 
Cowles  dt  Drotvn  for  respondent. 
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Boss,  J.,  delivered  the  opinion  of  the  Court: 

Adele  Lefevre  died  seized  and  possessed  of  the  property 
in  question  on  the  15th  of  December,  1866.  She  left  a  will, 
which  was  duly  admitted  to  probate  in  the  Probate  Court  of 
the  city  and  county  of  San  Francisco,  by  which  she  devised 
the  property  to  one  Silvey.  The  year  before  Lef^vre's  death, 
one  Halphen  recovered,  in  one  of  the  Courts  of  the  city  and 
county  of  San  Francisco,  a  money  judgment  against  Silvey. 
On  the  27th  of  February,  1867,  an  execution  was  issued  on 
that  judgment  and  by  the  Sheriff  levied  on  all  the  right,  title 
and  interest  of  Silvey  in  the  property;  and  on  April  20th 
thereafter  his  interest  therein  was  sold  by  the  Sheriff  under 
the  writ  to  one  Torrens.  On  October  19,  1867,  one  Le  Roy 
recovered,  in  the  Fourth  District  Court  of  the  State,  a  money 
judgment  against  Silvey.  By  virtue  of  his  judgment,  Le  Boy 
redeemed  the  interest  of  Silvey  sold  under  the  Halphen  exe- 
cution, and  there  being  no  further  redemption,  he  received, 
on  the  31st  of  December,  1867,  a  deed  from  the  Sheriff  con- 
veying to  him  all  of  Silvey's  interest  in  the  property.  Mean- 
while other  money  judgments  were  rendered  in  the  State 
Courts  against  Silvey — one  in  favor  of  Madame  Granier  and 
one  in  favor  of  the  aefendant  Don;  and  after  the  Sheriff's 
deed  to  Le  Boy,  a  third  money  judgment  against  S>ilvey  wa& 
recovered  by  the  defendant  M!artin. 

So  matters  stood  thus :  All  of  Silvey 's  interest  in  the  prop- 
erty as  devisee  of  Lefevre,  whatever  that  interest  was,  had 
become  vested  in  Le  Boy,  while  there  remained  money  judg- 
ments against  Silvey  in  favor  of  Madame  Granier,  Don  and 
Martin,  in  the  order  in  which  they  are  here  named.  In  thia 
condition  of  affairs  Madame  Granier,  Don  and  Martin,  in 
order  to  secure,  if  they  could,  payment  of  their  respective 
judgments,  determined  to  purchase  of  Le  Boy  the  interest  in 
the  property  he  had  acquired  through  his  judgment  against 
Silvey  and  the  subsequent  redemption  and  Sheriff's  deed,  as 
well  as  to  purchase  the  judgment  itself.  The  fund  necessary 
to  make  the  purchase  was  made  up  by  Madame  Granier,  Don 
and  Martin,  in  the  proportions  following:  Madame  Granier 
contributing  $227.17;  Don,  $226.17,  and  Martin  $452.36;  and 
with  this  common  fund  Le  Boy's  interest  in  the  property  and 
in  the  judgment  he  had  recovered  against  Silvey  were  pur- 
chased— the  conveyance  of  the  property  and  the  assign- 
ment of  the  judgment  being  taken,  for  convenience,  in  the 
name  of  Madame  Granier.  After  this  was  done  the  three 
executed  and  placed  upon  the  records  of  the  county  where 
the  property  is  situated  the  following  agreement: 
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"  ZoE  Granier,  T.  B.  Mabtin,  ) 

AND  >  Agreement. 

Jean  Don.  j 

''  Whereas,  Madame  Zoe  Granier,  T.  B.  Martin  and  J.  Don 
have  each  recovered  a  judgment  against  Adolph  Silvej;  and 
whereas,  for  the  purpose  of  securing  the  payment  of  said 
judgments  the  saia  parties  have  jointly  purchased  of  Theo- 
dore Le  Boy  a  judgment  recovered  by  said  Le  Boy  against 
said  Silvej^,  which  judgment  is  recorded  in  Judgment  Book 
G  of  the  jud^ent  records  of  the  Fourth  District  Court,  in 
and  for  the  city  and  county  of  San  Francisco,  and  a  certain 
lot  of  land  in  San  Francisco,  with  the  tenements  thereupon, 
conveyed  to  said  Le  Boy  by  the  Sheriff  of  said  city  and 
county  by  deed  dated  December ,  1867,  recorded  Janu- 
ary   ,  1868,  in  liber  of  deeds,  page ,  to  which  refer- 
ence is  made  for  a  more  particular  description;  and  whereas, 
the  said  parties  have  contributed  to  said  purchases  in  the 
following  amounts, viz. :  Madame  Zoe  Granier,$227.17;  T.  B. 
Martin,  four  hundred  and  fifty- two  dollars  and  thirty-five 
cents  ($452.35);  J.  Don,  two  hundred  and  twenty-six  dollars 
and  seventeen  cents  ($226.17),  in  gold  coin  of  the  United 
States. 

"  Whereas,  for  the  purpose  of  greater  convenience,  the 
assignment  of  said  judgment  and  the  conveyance  of  said 
property  has  been  made  to  Madame  Zoe  Granier,  one  Of  the 
parties  hereto. 

"  Now,  therefore,  we,  the  parties  hereto,  in  consideration  of 
the  premises  and  of  the  sum  of  one  dollar,  heretofore  paid 
by  each  of  said  parties  to  the  others,  the  receipt  whereof  is 
hereby  acknowledged,  hereby  agree  as  follows,  viz. : 

"That  the  said  judgment  and  property  conveyed  as  afore- 
said to  Madame  Zfoe  Granier  is  and  shall  be  by  her  held  in 
trust  for  the  use  and  benefit  of  each  and  all  the  parties  hereto 
in  manner  following: 

''  That  any  and  all  the  proceeds  that  shall  be  derived  from 
the  said  judgment  and  property  shall  be  applied  as  follows, 
and  not  otherwise : 

' '  1st.  To  the  payment  of  each  of  the  parties  hereto  of  the 
amount  advanced  by  them  respectively  for  the  purchase  of 
said  interest  as  aforesaid,  and  m  gold  coin;  2d,  to  the  pay- 
ment to  Madame  Zoe  Granier,  trustee  herein,  of  the  amount 
of  the  judgment  and  costs  now  held  by  her  against  Silvey, 
in  gold  com;  3d,  to  the  payment  to  J.  Don  and  T.  B.  Martin 
of  the  amounts  of  their  respective  judgments  and  costs,  held, 
as  aforesaid,  against  said  Silvey;  said  payments  to  be  pro 
rata  in  proportion  to  the  amounts  of  their  respective  judg- 
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ments,  and  in  gold  coin;  4th,  if  any  balance  remains  after 
the  settlement  of  the  foregoing  demands,  it  shall  be  dis- 
tributed equally  among  the  parties  hereto;  each  party  shall 
pa^  his  proportion  of  the  expenses  necessarily  incurred  by 
said  Zoe  Granier  in  prosecuting  said  interest  so  conveyed  to 
her  for  the  purpose  of  obtaining  the  money  due  each  on 
their  saidjudgments. 
*  *  San  Francisco,  January  11,  1868. 


**ZoE  Granieb, 
"T.  B.  Martin, 
"Witness:  J.  Granier,  Ch.  Jean  Don.'* 


SEAL 

seal^ 
seal' 


There  can  be  no  doubt  that  whatever  interests  passed  to 
Madame  Granier  by  the  conveyance  and  assignment  from 
Le  Roy,  were  received  and  thereafter  held  by  her  in  trust 
for  her  own  benefit  and  that  of  Don  and  Martin,  in  the  pro- 
portions stated  in  the  agreement.  Among  those  interests 
was  all  the  right,  title  and  interest  of  Silvey  in  the  property 
in  question.  Silvey,  as  has  been  seen,  was  sole  devisee 
under  the  will.  On  the  death  of  the  testatrix,  her  title  to  the 
property  vested  in  him,  subject,  however,  to  be  divested  by 
a  sale  of  the  property  for  the  payment  of  the  debts,  etc.,  in 
the  course  of  the  administration  of  the  estate.  It  so  hap- 
pened that  there  were  debts  proved  against  the  estate  of 
Adele^Lefevre;  and  for  the  purpose  of  paying  those  debts, 
together  with  costs  of  administration,  the  "Probate  Court  in 
which  the  estate  was  pending  entered  an  order  on  the  14th 
of  April,  1869,  authorizing  and  directing  the  administrator 
of  the  estate  to  sell  this  property.  At  the  probate  sale 
Madame  Granier  became  the  successful  bidder.  The 
sale,  after  two  advance  bids,  was  finally  confirmed,  for 
the  sum  of  $10,500,  to  her,  by  the  Probate  Court,  and 
on  the  7th  of  September,  1869,  there  was  executed  to 
her  by  the  administrator  a  deed  to  the  property.  After- 
ward, to  wit,  on  the  14th  day  of  July,  1871,  Madame  Gra- 
nier conveyed  by  deed,  in  consideration  of  the  sum  of 
$12,500,  to  the  plaintiff  in  the  present  action,  who  had  notice 
of  the  trust  a^o^eement,  all  of  her  interest  in  the  property; 
and  plaintiff  has  since  been  in  possession,  receiving  the 
rental  thereof.  The  decree  of  the  Court  below  is  to  the  effect 
that  the  plaintiff  is  the  absolute  owner  of  the  property  as 
against  Don  and  Martin,  who  set  up  their  rights  under  the 
trust  agreement. 

The  decree  cannot  be  sustained.  The  plaintiff,  having 
notice  of  the  relation  existing  between  Don  and  Martin  and 
Madame  Granier,  has  no  greater  rights  than  the  latter  would 
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have.  "  It  is  a  uniyersal  rale  that  if  a  man  parchases  prop- 
erty of  a  trustee  with  notice  of  the  trust,  he  shall  be  charged 
with  the  same  trust  in  respect  to  the  property  as  the  trustee 
from  whom  he  purchased.  And  even  if  he  pays  a  valuable  con- 
sideration, with  notice  of  the  equitable  rights  of  a  third  per- 
son, he  shall  hold  the  property  subject  to  the  equitable  in- 
terests of  such  person.     (Perry  on  Trusts,  Sec.  217.) 

Madame  Granier,  as  the  grantee  (through  Le  Boy)  of  Sil- 
vey's  interest,  held  the  testatrix's  title  to  the  property ,  subject, 
however,  to  the  same  being  divested  through  a  sale  of  the 
property  duly  made  in  the  course  of  the  administration  of 
the  estate,  lout  the  title  Madame  Granier  thus  held»  she 
held  in  trust  for  herself  and  Don  and  Martin,  in  the  pro- 
portions they  had  contributed  to  the  fund  with  which  that 
title  was  acquired.  Occupying  that  trust  relation,  she  could 
not  upon  the  most  obvious  pjrinciples  of  equity  purchase  at 
the  administrator's  sale  the  interest  of  the  deceased  Lefevre 
to  the  exclusion  of  her  cestuys  que  trust.  The  interest  thus 
acquired  by  her  must  be  held  to  have  inured  to  their  benefit 
to  the  extent  of  their  interest  under  the  original  agreement 
of  trust,  upon  the  pavment  of  their  proportionate  share  of 
the  anaount  necessarily  paid  by  the  trustee  in  acquiring  the 
interest  of  the  deceased.  Such  would  have  been  the  equi- 
table rights  of  Madame  Granier,  Don  and  Martin,  and  guch 
are  the  equitable  rights  of  the  plaintiff  Don  and  the  estate 
of  Martin — Martin  being  now  deceased. 

Jud^ent  and  order  reversed,  and  cause  remanded  for  a 
new  trial,  with  leave  to  the  respective  parties  to  amend  their 
pleadings  in  such  particulars  as  they  may  be  advised. 

We  concur:    McKee,  J.,  McKinstry,  J. 

Depabtment  No.  1. 


[Filed  March  2,  1883.] 

No.  8616. 

BARSOLOU,  Kespondent, 

V. 

NEWTON   AND    SCHARDIN,    Defendants,  (NEWTON, 

Appellant.) 

Spscoxc  Pssfobv ancb — GovTBAcr — TiMK  —  Patvbmt  —  Notice — Laohbs. 
Action  to  enforce  specific  performance  of  a  sale  of  real  estate.  Held, 
iJbe  contract  was  complete  and  certain,  and  fair  in  its  terms;  it  was 
also  mntnal  in  its  remedies,  and  such  a  one  as  a  Court  of  eqnity  will 
enforce.  By  its  terms,  time  for  the  payment  of  the  parchase-money 
was  specified;  bnt,  although  the  purchaser  failed  to  pay  at  the  time 
■pecifled,  time  was  not  of  the  essence  of  the  contract,  for  the  delay  in 
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making  payment  was  excusable;  the  vendors  consented  to  it  and  ao- 
qaJesoed  in  it|  and  never,  at  any  time,  withdrew  their  consent,  by  giving 
notice  to  the  purchaser  that  they  required  performance  within  a 
specified  time;  laches  was,  therefore,  not  at&butable  to  the  pur- 
chaser in  making  his  payments  under  the  contract. 

Id. — Id.  When  time  is  not  of  the  essence  of  a  contract  for  the  conveyance 
of  real  estate,  and  has  not  been  made  so  by  notice,  then  the  mere  fact 
that  the  purchaser,  with  the  knowledge  and  consent  of  his  vendors, 
enters  upon  and  occupies  the  land  under  his  contract,  and  make» 
valuable  improvements  thereon,  is  ordinarily  decisive  to  entitle  him 
to  the  favorable  interposition  of  a  Court  of  equity. 

Id. — Id.  And  when,  in  addition  to  the  circumstances  of  entry  on  the  land 
and  the  erection  of  valuable  improvements  upon  it,  there  has  been 
payment  of  the  greater  portion  of  the  purchase-money  and  readiness  to 
pay  the  remainder,  a  purchaser  will  be  entitled  to  relief,  if  he  has  not 
been  guilty  of  laches  in  applying  for  it,  or  unless  there  be  some 
circumstance  in  his  case  which  would  render  it  inequitable  to  grant 
relief. 

Id. — Temdeb.  The  complaint  contains  no  averment  of  a  formal  tender; 
but  such  a  tender  is  not  required  in  every  case.  Part  performance  and 
readiness  to  perform  the  remainder  was,  under  the  circumstances  of 
the  case,  sufficient  for  the  maintenance  of  the  action. 

Id. — Id.  While  it  is  competent  for  a  defendant  in  an  action  for  specific 
performance  to  show  that  by  a  subsequent  parol  agreement  he  was 
to  retain  the  title  until  other  money  than  that  named  in  the  original 
contract  should  be  paid,  and  can  properly  refuse  to  convey  until  such 
subsequent  contract  is  performed,  on  the  principle  that  the  plaintiff 
seeking  equity  must  do  equity,  the  finding  on  ^e  subject  is  against 
the  defendant. 

Id. — Decbbi.    Form  of  decree  in  KeUer  v.  Lewis,  53  Gal.  118,  approved. 

Appeal  from  Superior  Court,  Yolo  County. 

W.  B,  Treadwell  for  appellant. 
Sprague  and  Sibley  for  respondent. 

MoK££,  J.,  delivered  the  opinion  of  the  Court: 

This  was  an  action  to  enforce  specific  performance  of  a 
contract  made  by  the  defendants  jointly,  for  the  sale  and 
conveyance  of  a  lot  of  land  in  the  town  of  Woodland  to 
Andrew  Weaver,  the  grantor  and  assignor  of  the  plaintiff. 
Schardin,  one  of  the  defendants,  admitted  all  the  allegations 
of  the  complaint  and  averred  his  readiness  to  perform  the 
contract;  but  his  co-defendant,. Newton,  denied  the  allega- 
tions ,  and  averred  that  the  plaintiff  was  not  entitled  to  perform- 
ance of  the  contract,  because,  by  a  subsequent  parol  agree- 
ment between  Weaver  and  the  defendant.  Weaver  was  not  to 
receive  a  deed  under  the  contract  until  he  paid  for  certain 
lumber  and  materials  which  were  furnished  to  him  for  con- 
structing improvements  upon  the  land  which  he  had  pur- 
chased. 
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It  appears  from  the  record  that  the  defendants  sold  the 
land  to  Weaver  on  the  8th  of  October,  1877,  for  $625,  and 
executed  and  delivered  to  him  their  agreement  in  writing  for 
a  good  and  sufficient  deed,  upon  payment  of  the  purchase- 
money,  on  or  before  October  8,  1879,  with  interest  at  the 
rate  of  one  per  cent,  per  month,  payable  every  three  months; 
and  to  secure  payment  of  that  sum  Weaver  gave  them  his 
promissory  note,  payable  on  or  before  the  8th  of  October,  1879. 

Upon  the  completion  of  the  contract,  Weaver,  by  the  consent 
of  the  defendant,  entered  upon  the  land,  made  valuable  im- 
provements upon  it,  and,  in  part  performance  of  his  contract, 
paid  defendants,  between  the  21st  of  January,  1878,  and  the 
l3th  of  October,  1880,  the  sum  of  $528.50.  Upon  receiving 
the  payment  of  October  13, 1880,  the  defendants  apportioned 
the  amount  between  themselves — Schardin  received  his 
portion  as  the  complement  of  his  share  of  the  purchase- 
money,  and  Newton  consented  that  Weaver  should  have  his  own 
time  to  pay  the  remainder,  if  he  paid  promptly  the  interest 
as  it  became  due.  On  September  17,  1881,  Weaver  paid 
Newton  $100,  which  the  latter  received  and  indorsed  upon 
the  note.  Every  year  also  Weaver  paid  the  taxes  which  were 
levied  upon  the  land,  except  the  taxes  for  the  last  year,  which 
were  voluntarily  iiaid  for  him  by  Newton. 

Soon  after  the  last  payment  the  improvements  which  Jbad 
been  built  upon  the  land  were  destroyed  by  fire.  Weaver 
then  offered  the  land  for  sale,  and  on  November  11, 1881,  he 
presented  to  the  defendants  the  form  of  a  deed  of  convey- 
ance of  the  land,  which  he  requested  them  to  execute  and 
acknowledge,  offering  at  the  same  to  pay  the  balance  due 
apon  the  purchase-money^  including  principal  and  interest. 
Schardin  was  ready  and  willing  to  execute  the  deed,  but 
Newton  unqualifiedly  refused  to  accept  the  money  or  to  ex- 
ecute the  deed.  Next  day  Weaver  sold  and  conveyed  the 
laud  to  the  plaintiff,  and  assigned  to  him  the  '*  agreement 
for  a  deed."  The  conveyance  and  assignment  the  plaintiff 
had  recorded,  and  on  the  14th  of  November,  1881,  he  exhib- 
ited them,  as  recorded,  to  the  defendants,  and  presented  to 
them  a  conveyance,  in  forhi,  of  the  land,  which  he  requested 
them  to  execute  and  acknowledge ,  offering  to  pay  all  the  money 
due  and  unpaid ,  according  to  the  terms  of  the  contract  between 
tiiem  and  nis  grantor  and  assignor.  Schardin  executed  and 
acknowledged  the  conveyance,  but  Newton  refused  to  execute 
it,  or  to  recognize  Qie  plaintiff  as  having  any  rights  at  all  in 
the  premises.  Both  offers  were  made  in  good  faith.  Each 
of  the  parties  making  them  had,  at  the  time  of  making  them, 
the  ability,  and  were  ready,  to  pay  the  money. 
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The  contract  itself  was  complete  and  certain,  and  fair  in 
its  terms;  it  was,  also,  mutual  in  its  remedies,  and  such  a 
one  as  a  Court  of  equity  will  enforce.  By  its  terms,  time 
for  the  payment  of  the  purchase-money  was  specified;  but, 
although  the  purchaser  failed  to  pay  at  the  time  specified, 
time  was  not  of  the  essence  of  the  contract,  for  the  delay  in- 
making  payment  was  excusable — the  vendors  consented  to 
it  and  acquiesced  in  it,  and  never,  at  any  time,  withdrew 
their  consent  by  giving  notice  to  the  purchaser  that  they  re- 

auired  performance  within  a  specified  time.  Laches  was, 
lerefore,  not  attributable  to  tne  purchaser  in  making  his 
payments  under  the  contract.  When  time  is  not  of  the  es- 
sence of  a  contract  for  the  conveyance  of  real  estate,  and  has 
not  been  made  so  by  notice,  then  the  mere  fact  that  the  pur- 
chaser, with  the  knowledge  and  consent  of  his  vendors,  enters 
upon  and  occupies  the  land  under  his  contract,  and  makes 
valuable  improvements  thereon,  is  ordinarily  decisive  to  en- 
title him  to  the  favorable  interposition  of  a  Court  of  equity. 
{Barnard  v.  Lee,  97  Mass.  95;  Gibson  v.  Patterson,  4  Ves.  90; 
Waters  v.  Travis ^  9  Johns.  457;  Edgerton  v.  Peckham,  11 
Paige,  362.)  And  when  in  addition  to  the  circumstances  of 
entry  on  land,  and  the  erection  of  valuable  improvements 
upon  it,  there  has  been  payment  of  the  greater  portion  of 
the  purchase-money  and  readiness  to  pay  the  remainder,  a 
purcnaser  will  be  entitled  to  relief  if  he  has  not  been  guilty 
of  laches  in  applying  for  it,  or  unless  there  be  some  circum- 
stances in  his  case  which  would  render  it  inequitable  to  grant 
relief. 

The  complaint  contains  no  allegation  of  a  formal  tender; 
but  such  a  tender  is  not  required  in  every  case.  {Dowd  v. 
Clarke,  54  Gal.  48.)  Part  performance  and  readiness  to  per- 
form the  remainder  was,  under  the  circumstances  of  the 
case,  sufficient  for  the  maintenance  of  the  action.  (i?rtx  v. 
Otto,  10  111.  70;  Buffalo  Catholic  Inst.  v.  Bitters,  87  N.  T. 
250.) 

The  plaintiff  was  therefore  entitled  to  a  specific  performance 
upon  payment  of  the  remainder  of  the  purchase-mone^, 
unless  I^ewton  had  the  right  to  refuse  performance  until 
the  purchaser  fulfilled  the  ageement  averred  to  have  been 
made  between  him  and  the  defendants,  after  the  contract  for 
the  conveyance  of  the  land. 

In  Hewlett  v.  Mlle>%  No.  8205,  Feb.  20,  1882,  we  held  that 
it  was  competent  for  a  defendant,  in  an  action  for  specific 

Eerformance,  to  show  that  by  a  subsequent  parol  agreement 
e  was  to  retain  the  title  until  other  monev  than  that  named 
in   the    original  contract   should  be  paid;    and  he   could 
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properly  refuse  to  convey  nntil  such  subsequent  contract 
was  penormed.  That  decision  rests  upon  the  principle  that 
he  wlio  seeks  equity  must  do  equity.  In  the  case  in  hand, 
however,  one  of  tne  contracting  parties  defendant  admits 
there  was  no  such  contract  between  the  purchaser  and  the 
vendors.  The  other  alleges  there  was,  but  the  Court  below 
finds  ''  that  the  written  agreement  or  bond  set  out  in  the 
complaint,  and  the  promissory  note  for  the  sum  of  $626^  con- 
stituted the  entire  agreement  at  the  time  of  the  making  of 
said  note  and  bond,  and  that  it  was  never  at  any  time  agreed 
between  the  parties  that  said  Weaver  should  not  be  entitled 
to  the  conveyance  referred  to  in  the  said  bond  until  he  should 
make  payment  to  the  defendant  Newton  for  lumber  and  ma- 
terials furnished  said  Weaver  by  said  Newton,  nor  by  any 
other  party.  And  it  is  not  true  that  no  building  was  erected 
on  said  premises  except  with  lumber  furnished  by  defendant 
Newton. 

Exception  was  taken  to  this  finding  on  the  groiud  that  it 
was  not  sustained  by  the  evidence. 

The  only  evidence  tipon  the  subject  was  the  testimonv  of 
Newton  and  Weaver.  The  testimony  of  the  one  tended  to 
prove  that  the  lumber  was  furnished  upon  such  an  agreement 
as  he  set  up  in  his  answer;  that  of  the  other  that  there  was 
no  such  agreement.  In  the  entire  case  there  are  no  circum- 
stances from  which  an  inference  can  be  drawn  that  the  lum- 
ber and  materials  were  furnished  upon  such  an  agreement. 
On  the  contrary,  all  the  circumstances  tend  the  other  way, 
and,  in  the  testimonv  of  the  only  two  witnesses  upon  the 
subject,  there  was,  at  least,  a  sufficient  conflict  to  sustain  the^ 
finding  of  the  Court.  The  result  of  all  the  decisions  is  that 
this  Court  will  not  disturb  the  order  granting  or  refusing  a 
new  trial  where  there  was  a  substantial  conflict  of  evidence. 
There  was,  therefore,  no  error  in  denying  the  defendant's 
motion  for  a  new  trial. 

The  decree  entered  in  the  case  was  in  form  such  as  has 
been  approved  by  this  Court  in  Keller  v.  Lewis,  63  Cal.  118. 
But  there  is  a  slight  disrepancy  in  the  computation  and  com- 
pounding of  the  interest.  Correctlv  compounded  and  com- 
puted, the  remainder  of  the  principal  and  interest  due  on  the 
l4th  of  November,  1881,  wnen  the  plaintiff's  offer  of  per- 
formuice  was  made  and  refused,  amounted  to  $267.41.  The 
decree  should  be  simended  so  as  to  require  payment  of  that 
amount  to  the  defendants;  and  as  modified,  the  judgment 
and  order  are  affirmed. 

We  concur:    Ross,  J.,  McKinstry,  J. 
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[Filed  March  2,  1883.] 

No.  7645. 

GRAY,  Appellant,  v.  NUNAN,  Respondent. 

Wbit  of  PoesEsszoN — Shebitf — Husband  and  Wife — ^Adyebse  HoIiDiho. 
Under  a  writ  of  possession  against  the  husband,  his  wife  ahoold  be 
disposessed,  her  only  holding  being  snch  as  she  had  by  Tirtne  of  her 
marital  relations  with  the  defendant  in  the  writ. 

Pbactige  —  New  Tbial  —  State  ment  —  Motion  —  Pebsumption — Nones — 
Sebtioe — Stipulation — Objection — ^Waiyeb.  Bespondent  (defend- 
ant) objected  on  appeal  to  the  consideration  of  the  statement  on  mo- 
tion for  new  trial  because  no  notice  of  intention  to  move  for  new 
trial  was  filed  or  served.  The  Transcript  contained  a  stipulation  giv- 
ing plaintiff  farther  time  within  which  to  serve  his  statement,  and 
when  it  was  served  on  defendant's  attorney,  the  latter,  in  acknowledg- 
ing its  receipt,  reserved  the  right  to  object  that  it  was  not  served  in 
time,  but  at  no  time  in  the  Goart  below  objected  to  its  settlement  or 
consideration  on  the  gronnd  that  proper  notice  of  intention  to  move 
for  a  new  trial  had  not  been  given.  The  Oonrt  below,  in  denying  the 
motion,  did  not  proceed  upon  the  supposed  want  of  notice  of  intention, 
bat  upon  the  determination  of  the  qnestion  presented  by  the  motion 
itself.  Held:  It  woald  be  presumed  the  Court  below  found  that 
proper  notice  was  given,  or  that  defendant  had  waived  the  objection. 

Appeal  from  Superior  Court,  San  Francisco. 

William  Reade  for  appellant. 
M.  C.  Hassett  for  respondent. 

Ross,  J.,  delivered  the  opinion  of  the  Court: 

Objection  is  made  to  the  consideration  of  the  statement  on 
motion  for  new  trial,  because,  as  is  said,  no  notice  of  in- 
tention to  move  for  a  new  trial  was  filed  or  served.  We  find 
in  the  Transcript  a  stipulation  on  the  part  of  defendant, 
giving  the  plaintiff  further  time  in  which  to  serve  his  state- 
ment  on  motion  for  new  trial;  and  when  the  statement  was 
served  on  defendant's  attorney,  the  latter,  in  acknowledging 
its  receipt,  reserved  the  right  to  object  that  the  statement 
was  not  served  in  time,  but  at  no  time  in  the  Court  below 
objected  to  the  settlement  or  consideration  of  the  statement 
on  the  ground  that  proper  notice  of  intention  to  move  for  a 
new  trial  had  not  been  given.  The  Court  below,  in  denying 
the  motion,  does  not  appear  to  have  proceeded  upon  the  sup- 
posed want  of  notice  of  intention,  but  upon  the  determina- 
tion of  the  questions  presented  by  the  motion  itself.  We 
must  presume,  therefore,  that  the  Court  below  found  that 
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proper  notice  was  given,  or  that  defendant  had  waived  the 
objection. 

The  action  is  against  the  defendant,  as  Sheriff,  for  his  fail- 
ure to  execute  a  writ  of  possession,  issued  on  a  judgment 
rendered  in  one  of  the  late  County  Courts  in  favor  of  the 
plaintiff  and  against  one  James  Canavan.  The  writ  was 
placed  in  the  hands  of  the  Sheriff  b  v  the  plaintiff  on  the  18th 
of  October,  1877,  together  with  his  fee  for  its  execution.  It 
appears  that  Canavan  was  not  personally  in  possession  of 
the  property  when  the  judgment  was  rendered,  nor  when  the 
writ  was  pla^sed  in  the  hands  of  the  Sheriff,  nor  was  he  there 
in  person  at  any  time  afterward;  but  his  wife  was,  and  the 
Sheriff  refused  to  dispossess  her  under  the  writ  for  the  reason 
that,  prior  to  the  judgment  on  which  the  writ  was  based, 
Mrs.  Canavan  had  instituted  a  suit  for  a  divorce  from  her 
husband,  and  was,  at  the  time  of  the  rendition  of  the  judg- 
ment and  the  issuance  of  the  writ,  in  possession  of  the  prop- 
erty. On  this  state  of  facts  the  Court  below  instructed  the 
jury: 

''In  this  case,  if  you  are  satisfied  that  prior  to  the  rendi- 
tion of  this  judgment  in  the  County  Court  the  wife  was  in 
possession  of  that  property,  and  had  commenced  an  action 
^divorce  against  the  husband,  which  involved  that  very 
property,  then  she  was  holding  adverse  to  him  and  would  not 
be  bound  by  this  writ;  and  the  writ  could  not  be  executed 
against  her;  but,  on  the  contrary,  if  yon  find  from  the  testi- 
mony they  ;eere  living  there  as  husband  and  wife,  or  that 
she  entered  under  the  husband  subsequent  to  the  rendition 
of  the  judgment,  or  the  commencement  of  the  action  in  the 
County  Court,  then  she  would  be  liable  to  the  writ  and  shoidd 
be  removed;  in  other  words,  if  she  was  holding  there  ad- 
versely to  the  husband  at  the  time  this  action  was  com- 
menced in  the  County  Court,  if  she  had  commenced  her 
action  of  divorce  prior  to  that  time,  and  was  holding  ad- 
versely to  him,  then  it  was  the  duty  of  the  Sheriff  not  to  ex- 
ecute the  writ  pf  assistance  against  her,  and  he  would  not  be 
liable. " 

This  instruction  was  erroneous.  There  was  no  testimony 
introduced  tending  to  show  any  right  to  the  property  on  the 
part  of  Mrs.  Canavan  except  such  as  she  may  have  had  by 
reason  of  her  marital  relations  with  the  defendant  in  the  writ. 
Under  the  writ  against  the  husband  the  wife  should  have 
been  dispossessed.     {Saunders  v.  Webber,  39  Cal.  287.) 

Judgment  and  order  reversed,  and  cause  remanded  for 
a  new  trial. 

We  concur:    McEinstry,  J.,  McEee,  J. 
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Dbpabtment  No.  2. 


[Filed  March  8,  1883.] 

No.  8098. 

THIELE,  Appellant,  v.  KOSTER,  Respondent. 

Btidbncb — ^Appeal.  A  substantial  conflict  in  the  evidence  is  sufficient  to 
preclude  a  review  of  the  facts  by  the  appellate  Court. 

Id. — Tbial.  Plaintiff  was  not  prevented  from  having  a  fair  trial  by  reason 
of  alleged  irregularitieB. 

Appeal  from  Superior  Court,  San  Francisco. 

J,  F.  Coiodery  for  appellant. 
Jarboe  &  Harrison  for  respondent. 

By  the  Court  : 

The  appellant  claims  that  the  Court  erred  in  denying  his 
motion  for  a  new  trial  upon  two  grounds:  (1)  Insufficiency  of 
evidence  to  justify  the  decision,  and  (2)  irregularity  in  the 
proceedings  of  the  Court  by  which  he  was  prevented  from 
having  a  fair  trial. 

As  to  the  first,  it  is  sufficient  to  say  that,  in  our  opinion, 
there  is  a  substantial  conflict  of  evidence  upon  the  question 
of  the  execution  of  the  note  by  the  alleged  maker.  Such 
being  the  case,  it  matters  not  whether  the  evidence  apparently 
preponderates  oii  the  one  side  or  the  other.  A  substantial 
conflict  is  sufficient  to  preclude  a  review  of  the  facts  by  this 
Court. 

To  support  this  second  ground  the  appellant's  counsel  relies 
upon  the  following  facts:  At  the  close  of  the  cross-examina- 
tion of  the  plaintiff's  witness,  Lackman,  the  Court  remarked 
that  there  was  some  doubt  in  his  mind  whether  the  witness 
saw  the  alleged  maker  of  the  note  sign,  and  added  ''He  said 
he  did  not.  I  will  recall  the  witness."  Thereupon  defend- 
ant's counsel  objected  to  the  witness  being  recalled  to  prove 
what  had  been  pointed  out  to  him.  The  Court  sustained  the 
objection,  but  the  ruling  is  not  excepted  to.  It  appears  by 
the  record  that  the  witness  did  testify  that  he  saw  the  alleged 
maker  of  the  note  sign  it,  and  that  the  Court  was  in  error 
when  it  said  that  the  witness  had  said  that  he  did  not  see  it 
signed. 

If  an  exception  had  been  taken  to  the  ruling  of  the  Court 
the  question  whether  the  Court  erred  in  so  ruling  would  be 
fairly  before  us.  In  the  absence  of  an  exception,  we  do  not 
think  that  it  is. 
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While  the  defendant's  witness  Koster  was  undergoing  cross- 
examination,  the  plaintiff's  attorney  asked  her  this  question : 
"Do you  see  any  difference  between  that  signature  and  your 
father's?"  She  answered  that  "The  great  difference  that 
even  goes  down  to  the  bottom  of  the  'a.'"  Thereupon  the 
Court  remarked,  "  The  *  a '  is  sharper  than  all  the  other  *a's.' 
The  other  *  a's'  are  rounded,  every  one  of  them."  Plaintiff's 
attorney  here  handed  up  an  undisputed  signature  of  the  al- 
leged maker  of  the  note,  and  said,  "There  is  one  'a,'"  but 
the  Court  interrupted  him,  and  said,  '  *  That  ain't  anything 
like  it  in  any  respect." 

We  are  unable  to  perceive  that  the  plaintiff  was  prevented 
from  having  a  fair  tnaJ  by  either  of  the  alleged  irregularities. 

Judgment  and  order  affirmed. 


Depabtment  No.  2. 


[Filed  March  3,  1883.] 

No.  7962. 

SLOAN,  Respondent,  v.  BLUXOME  et  al.,  Appellants. 

dTBBST  AfiSKsaMBNT — PETITION — ^DiAGBAM.  The  petsons  who  signed  the  pe- 
tition alleged  that  they  were  the  owners  of  certain  lots  fronting  npon 
the  work  which  in  said  petition  and  the  diagram  attached  to  it  were 
snflElciently  described.  These  lots  constituted  a  majority  of  the  frontage 
on  said  work.  On  the  diagram,  in  some  instances,  the  names  of  other 
persons  than  the  petitioners  were  written,  so  as  to  indicate,  as  appel- 
lants claimed,  that  persons  other  than  any  of  the  petitioners  were  the 
owners  of  some  of  said  lots.  Bnt  held,  in  the  absence  of  anything  ap- 
pearing beyond  the  fact  of  those  names  having  been  so  written  thereon, 
the  bare  oircnmstance  of  their  being  there  does  not  tend  to  disproye 
the  positive  allegations  of  the  petition  as  to  the  ownership  of  said  lots. 

Appeal  from  Superior  Gonrt,  San  Francisco. 

e/.  (7.  Boies  for  appellants. 

Parker  dt  WcUerJiovse  for  respondent. 

By  the  Ooubt: 

The  persons  who  signed  the  petition  allege  that  they  are 
the  owners  of  certain  lots  fronting  upon  the  work  which  in 
said  petition  and  the  diagram  attached  to  it  are  sufficiently 
described.  These  lots  constitute  a  majority  of  the  frontage 
on  said  work.  On  the  diagram,  in  some  instances,  the  names 
of  other  persons  than  the  petitioners  are  written,  so  as  to  in- 
dicate, as  appellants  claim,  that  persons  other  than  any  of 
the  petitioners  were  the  owners  of  some  of  said  lots.     But  in 
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the  absence  of  anyihing  appearing,  beyond  the  fact  of  those 
names  having  been  so  written,  thereon,  -we  do  not  think  that 
the  bare  circnmstance  of  their  being  lliere  tends  in  any  de- 
gree to  disprove  the' positive  allegations  of  the  petition  as  to 
the  ownership  of  said  lots. 
Order  affirmed. 

Depabtment  No.  1. 


[Filed  March  7,  1883.1 

No.  7786. 

HILLEB,  Respondent,  v.  COLLINS  et  al..  Appellants. 

Injttnotzon — ^Atfidatzts.  Appeal  from  order  refusing  to  disBolve  an  injunc- 
tion. Held,  a  criminal  prosecution  in  which  Vie  people  would  be  plain- 
tiff wonld  not  be  subject  to  the  control  of  the  present  plaintiff,  nor 
would  its  success  give  plaintiff  the  relief  he  seeks,  or  its  equivalent. 
Further,  some  of  the  averments  of  the  complaint  **upon  information 
and  belief  **  are  not  denied  by  the  answer;  others  were  sustained  by 
positive  affidavits  at  the  hearing.  Assuming  the  allegations  which 
are  not  denied  by  the  answer,  those  which  are  themselves  positive 
and  those  sustained  by  positive  averments  in  affidavits,  to  be  true,  it 
cannot  be  said  that  the  Court  below  abused  its  discretion  in  refuaing 
to  dissolve  the  injunction. 

Id. — Id.'  All  the  equities  of  the  complaint  are  denied  by  the  answer.  With 
reference  to  such  of  them  as  are  denied  by  the  answer,  it  seems  to  be 
the  established  practice  in  this  State  to  permit  the  use  by  plaintiff  of 
affidavits  against  the  sworn  answer,  which,  on  the  application  to  dis- 
solve, is  treated  as  an  affidavit. 

Id. — Id.  The  averment  in  the  answer  with  reference  to  alleged  abuse  of 
process  and  intended  fraudulent  acquisition  of  the  property  of  the  de- 
fendant corporation  by  plaintiff,  is  met  by  the  affidavit  of  plaintiff.  If 
it  should  be  admitted  that  the  resort  to  the  injunction  was  made  by 
plaintiff  with  intent  to  secure  title  to  the  property  of  the  corporation — 
the  complaint  and  affidavits  show  plaintiff  is  entitled  to  die  injunc- 
tion— is  material,  and  the  plaintiff,  pending  the  injunction  suit,  could 
acquire  title  which  could  be  asserted  adversely  to  the  corporation,  it 
cannot  be  said  that  the  Court  below  would  have  abused  its  discretion 
in  refusing  to  dissolve  upon  the  averment  of  the  answer  '*  on  infor- 
mation and  belief  "  and  the  positive  oath  of  plaintiff  in  his  affidavit. 

Id. — Id.  The  facts  alleged  in  the  pleadings  and  affidavits  are  complicated, 
and  although  some  of  the  facts  stated  by  the  plaintiff  are  denied  by  de- 
fendants, yet  it  cannot  be  said  the  refusal  to  dissolve  the  injunction, 
under  the  circumstances  appearing  in  the  case,  was  an  abuse  of  dis- 
cretion . 

Appeal  from  Superior  Court,  San  Francisco. 

Coiadery  &  McCutcheniox  appellants. 
W.  M.  Pierson  for  respondent. 

By  the  Court  : 

Defendants  moved  the  Court  below  to  dissolve  an  injunc- 
tion. .The  motion  was  submitted  upon  the  original  complaint 
and  amendment  thereto,  the  answer,  and  certain  affidavits 
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filed  and  used  by  plaintiff.  The  motion  was  denied,  and  this 
appeal  is  by  de^ndants  from  the  order  denying  the  motion. 
Appellants  claim:  1.  If  the  averments  in  the  complaint 
and  amendment  thereto  are  true,  plaintiff  has  a  complete 
remedy  at  law  by  prosecuting  some  of  defendants  for  a  crimi- 
nal offense. 

2.  That  the  injunction  ought  to  have  been  dissolved, 
because  some  of  the  allegations  of  the  complaint  are  ''upon 
information  and  belief." 

3.  That  the  equities  of  the  complaint  are  denied  by  the 
answer. 

It  is  also  suggested  that  it  appears  from  the  allegations  of 
the  answer  the  process  of  the  Court  is  being  abused  by  the 
plaintiff  for  the  purpose  of  preventing  the  redemption  by 
the  corporation  of  the  property  sold  underjudgment  against 
the  corporation,  at  a  sale  at  which  plaintiff  became  the  real 
purchaser — ^in  the  name  of  another — ^plaintiff  thus  intending 
to  defraud  the  corporation  of  such  property. 

1.  A  criminal  prosecution,  in  which  the  people  would  be 
plaintiff,  would  not  be  subject  to  the  control  of  present  plain- 
tiff, nor  would  its  success  give  plaintiff  the  relief  which  he 
seeks,  or  its  equivalent. 

2.  Some  of  the  averments  of  the  complaint  ''upon  in- 
formation and  belief"  are  not  denied  by  the  answer;  others 
were  sustained  by  positive  affidavits  at  the  hearing.  Assum- 
ing the  allegations  which  are  not  denied  by  the  answer,  those 
which  are  themselves  positive  and  those  sustained  by  posi- 
tive averments  in  affidavits,  to  be  true,  we  cannot  say  the 
Court  below  abused  its  discretion  in  refusing  to  dissolve  the 
injunction. 

3.  All  the  equities  of  the  complaint  are  not  denied  by  the 
answer.  With  reference  to  such  of  them  as  are  denied  by 
the  answer,  it  seems  to  be  the  established  practice  in  this 
State  to  permit  the  use  by  plaintiff  of  affidavits  against  the 
sworn  answer,  which,  on  tne  application  to  dissolve,  is  treated 
as  an  affidavit.  (FaUcenburgh  v.  Luq/y  35  Cal.  52;  Hicks  v. 
Gompion,  18  id.  206.) 

The  averment  in  the  answer  with  reference  to  alleged 
abuse  of  process  and  intended  fraudulent  acquisition  of  the 
property  of  the  corporation  by  plaintiff — "  defendants  are 
informed  and  believe  that  the  money  paid  to  purchase  the 
said  property,  at  Sheriff's  sale,  was  furnished  by  said  plain- 
tiff, tnrough  his  wife,  and  said  plaintiff  caused  the  said  pur- 
chase to  be  made  " — is  met  by  the  affidavit  of  plaintiff.  In 
this  he  positively  swears:  "It  is  not  true  that  I  caused  J. 
W.  French  (the  person  named  in  the  answer  as  purchaser) 


114  Newell  et  al.  v.  Desmond. 

to  purchase  the  property  of  the  defendant  corporation  at 
Sheriff's  sale.  It  is  not  true  that  the  money  paid  to  pur- 
chase the  same  was  furnished  by  me  through  my  wife.  I 
haye  no  interest  whateyer  in  said  purchase. '  If  it  should 
be  admitted  that  the  resort  to  the  injunction  was  made  by 
plaintiff  with  intent  to  secure  title  to  the  property  of  the 
corporation — the  complaint  and  affidayits  showing  plaintiff 
is  entitled  to  the  injunction — is  immaterial,  and  that  plain- 
tiff, pending  the  injunction  suit,  could  acquire  title  which 
could  be  asserted  adyersely  to  the  corporation,  we  cannot 
say  that  the  Court  below  would  haye  abused  ite  discretion 
in  refusing  to  dissolye  upon  the  ayerment  of  the  answer  ''  on 
information  and  belief  "  and  the  positiye  oath  of  plaintiff  in 
his  affidayit. 

The  facts  alleged  in  the  pleadings  and  aiSdayits  are  com- 
plicated, and  although  some  of  the  facts  stated  by  plaintiff 
are  denied  by  defendants,  yet  we  cannot  say  the  refusal  to 
dissolye  the  injunction,  under  the  circumstances  appearing 
in  the  case,  was  an  abuse  of  discretion.  {Coolot  y.  C,  P.  R- 
R.  Co.,  52  Cal.  67;  Parrott  y.  Floyd,  54  Cal.  534;  White  y. 
Nunan,  9  Pac.  C.  L.  J.  336;  Godq/  y.  Godey,  39  Cal.  167; 
McCreery  y.  Brovnu  42  Cal.  467.) 

It  is  to  be  distinctly  understood  that  neither  the  order  of 
the  Court  below  denying  the  motion,  nor  the  affirmance  of 
that  order  by  this  Court,  has  any  controlling  influence  xx^n 
the  decree  which  may  be  entered  in  the  cause.  If  the  action 
has  not  already  been  tried,  the  judgment  of  the  Court  below 
must,  of  course,  be  based  upon  the  eyidence  which  shall  be 
taken  at  the  trial. 

Order  affirmed. 

Department  No.  2. 


[Filed  March  12, 1883.] 

No.  8780. 

NEWELL  ET  AL.,  Appellants,  v.  DESMOND,  Kespondent. 

Nkw  Tbial — DiacBBTioN — pBAonoB.  An  order  granting  a  new  trial  will  not 
be  interfered  with  nnless  the  Gonrt  below  abused  its  disoretion  in 
making  it. 

SpscmcATioN — Statkmxmt.  An  assignment  of  errors  in  the  statement  on 
motioD  for  new  trial  containing  a  specification  of  the  partienlan  in 
which  the  evidence  is  alleged  to  be  insufficient,  full  enough  to  enable 
the  Court  to  understand  the  question  presented,  is  the  substantial  ob- 
ject of  the  statute. 

DsLiYEBT  OF  POSSESSION — SaiiS — Pabtnbbship.  That  the  business  had  been 
conducted  by  Fay  and  Cadman  under  the  old  name  of  Keller  &  Co.  is 
no  reason  why  Cadman,  when  he  pretended  to  sell  his  interest  to 
plaintiff  Newell,  should  not  have  complied  with  the  requirements  of 
Section  3440  Civil  Code. 
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Appeal  from  Superior  Ooort,  San  Francisco. 

George  W.  IMer  for  appellants. 
Dameron  ana  Carter  for  respondent. 

By  the  Coubt: 

First.  The  assignment  of  errors  in  the  statement  on  mo- 
tion for  new  trial  contained  a  specification  of  the  particulars 
in  which  the  evidence  was  alleged  to  be  insufficient,  full 
enough  to  enable  the  Court  to  understand  the  question  pre- 
sented— ^and  that  is  the  substantial .  object  of  the  statute. 
There  is  a  sufficient  compliance  with  Section  669  C.  C.  P. 

Second.  That  the  business  had  been  conducted  by  Fay 
and  Oadman  under  the  old  name  of  Keller  &  Co.  is  no  rea- 
son wh^  Gadman,  when  he  pretended  to  sell  his  interest  to 
the  plaintiff  Newell,  should  not  have  complied  with  the  re- 
quirements of  Section  3440  C.  C. 

The  Court,  upon  the  evidence,  saw  sufficient  reason  for 
granting  a  new  mal,  and  therefore  made  the  order  appealed 
irom.  According  to  the  well-settled  rule  of  this  Court,  such 
an  order  will  not  be  interfered  with  unless  the  Court  below 
abuses  its  discretion  in  making  it.  There  is  not  the  least 
evidence  that  there  was  such  abuse  of  discretion,  and  the 
order  should  be,  and  is,  affirmed. 


Depabtmeivt  No.  1. 


[Filed  March  Si,  1883.] 

No.  7699. 

EQCES,  Respondent,  v.  SILYA,  Appellant. 

Appucuteoic  ot  Patmkiitb — ^Dbbt.  Action  for  balance  due  for  aerricea  ren- 
dered. HM^  defendant  not  having  directed  the  appUcation  of  moneys 
paid  to  plaintiff,  they  were  properly  applied  by  plaintiff  to  the  obUga- 
tiona  of  defendant  earliest  in  date  of  maturity . 

Appeal  from  Superior  Oourt,  San  Francisco. 

Wood  and  Orowley  for  appellant. 

NaphUdy^  Freidenrich  dk  Ackerman  for  respondent. 

By  the  Coubt  : 

Defendant  not  having  directed  the  application  of  the 
moneys  paid  to  plaintiff  after  November  24,  1877,  they 
were  properly  applied  by  plaintiff  to  the  obligations  of  de- 
fendant earliest  m  date  of  maturity. 

We  find  no  error  in  the  record  affecting  defendant's  rights. 

Judgment  and  order  affirmed. 
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New  Law  Pablications. 


Thb  Xiawyeb's  Befebbncb  Manual  of  Law  Books  and  Citations: 
By  Charles  C.  Soule.  Published  by  Soule  &  Bugbee, 
Boston,  1883. 

This  is  a  most  conTenient  desk-boot,  full  of  thorough  informar 
idon  about  reports  and  text-books  and  legal  abbreviations.  The 
work  has  been  in  preparation  for  ten  years,  and  has  required 
much  and  careful  research  through  catalogues  and  among  libra- 
ries. It  is  logically  arranged,  well  printed  and  bound,  and  suited 
for  constant  reference. 

Hand-book  of  the  Roican  Law:  By  Dr.  Ferdinand  Mackeldey, 
of  the  University  of  Bonn;  translated  and  edited  by  Moses 
G.  Dropsie,  Esq.  Published  by  T.  &  J.  W.  Johnson  & 
Co.,  Philadelphia,  1883. 

This  able  and  widely-known  work  is  now  for  the  first  time 
published  in  English.  It  has  previously  been  translated  intd 
Spanish,  French,  Greek,  Russian,  and  Latin,  now  appearing  in 
seven  different  languages,  a  thing  rarely  happening  to  works 
on  law. 

Th£  Kentucky  Law  Repobtkb  and  Journal  (Consolidated). 

This  is  a  consolidation  of  the  two  Kentucky  law  periodicals, 
under  the  editorship  of  Horace  C.  Brannin  and  Edward  W. 
Hines.  We  congratulate  the  editors  on  their  opening  number, 
and  wish  them  success,  but  humbly  pray  that  they  shorten  the 
name  of  their  journal.  In  citing  authorities,  so  many  words 
are  troublesome. 


Rogers  on  Expert  Testimony:  By  Henry  Wade  Rogers.     William 
H.  Stephenson,  St.  Louis,  publisher. 

This  is  a  very  useful  book  to  the  practitioner,  giving  a  very 
thorough  exposition  of  this  branch  of  the  law  of  evidence,  and 
so  arranged  as  to  be  very  accessible.  The  subject  is  treated 
under  the  following  heads:  Admissibility,  Competency,  Exami- 
nation, and  Weight,  Expert  Testimony  in  Medicine,  Surgery  and 
Chemistry,  in  Law,  in  the  Trades  and  Arts,  in  Handwriting,  in 
Value,  Relation  of  Scientific  Books  to  Expert  Testimony,  and 
Compensation  of  Experts. 
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Ourrent  Topics. 


AUTHOBITY  OF    THE  DECISIONS  OP  THE  U.  S.  CnU 

CUIT  COXJRTS. 

In  a  recent  injunction  suit  in  the  IT.  S.  Circuit  Court  for 
Oregon,  wherein  Wells,  Fargo  &  Co.  sought  to  compel  the  Ore- 
gon B.  and  N.  Co.  and  the  Orpgon  and  California  B.  B.  Co.  to 
allow  them  to  do  the  express  business  on  said  roads,  Judge 
Deadj  cited,  in  support  of  the  claim  of  the  Express  Company, 
recent  decisions  of  other  U.  S.  Circuit  Courts  upon  exactly  the 
same  question  (10  Fed.  Bep.  210;  8  id.  799;  6  id.  426;  4  id.  481; 
3  id.  593,  795;  2  id.  465),  and  said: 

"  Until  this  question  is  settled  by  the  Supreme  Court,  these 
deliberate  decisions  of  co-ordinate  tribunals,  like  the  Circuit 
Courts,  ought,  except  in  an  extreme  case,  to  furnish  a  guide  for 
the  decision  of  this  Court. 

''  This  is  the  rule  that  has  been  followed  by  Justices  of  the 
Supreme  Court  on  the  Circuit.  ( Wasldnim  v.  OovM^  3  Sto.  133; 
Brooks  V.  BeckneU,  3  McLean,  250;  American  etc.  Co.  v.  Fiber 
etc.  Co.,  3  Fisher,  363.)  And  in  Goodyear  etc.  Co,  v.  George 
MiUes  et  al.  (7  Pat.  Office  Gaz.  40),  Jud^e  Emmons  examines 
the  question  at  some  length,  and  concludes  that, '  If  one  system 
of  co-ordinate  Courts  more  than  another  calls  for  the  applica- 
tion of  these  general  principles,  it  is  that  of  the  Circuit  Courts 
of  the  United  States.  *  *  Although  divided  in  jurisdiction, 
geographically,  they  constitute  a  single  system,  and  when  one 
Court  has  fully  considered  and  deliberately  decided  a  question, 
BYBTj  suggestion  of  propriety  and  fit  public  action  demands  that 
it  should  be  followed  until  modified  by  the  appellate  Court.'  " 
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Supreme  Court  of  Oalifomia. 


Depabtment  No.  1. 


^     Filed  March  27,  1883. 
No.  8836. 
GALLOWAY,  Appellant,  v.  ROUSE  et  al.,  Bespondeihs. 

Nonas  oy  Afpbaij — Sbbyiob — Pbaotiob — Supbbmb  Coubt — Appbal.  Seo- 
tion  940  0.  G.  P.  differs  materially  from  the  seotion  of  the  former  Prao- 
tioe  Aot  regnlating  the  mode  of  taking  appeals,  and  as  a  oonseqnenoo 
the  decisions  of  this  Court  based  on  the  latter  are  no  longer  applica- 
ble. 

Id. — Id.  As  the  statute  now  is,  the  notice  of  appeal  may  be  filed  with  the 
Clerk  on  a  day  snbseqaent  to  that  npbn  which  the  serrice  is  made.  In 
the  language  of  the  statute  '*  the  order  of  service  is  immaterial,  but 
the  appeal  is  ineffectual  for  any  purpose  unless  within  five  days  after 
service  of  the  notice  of  appeal  an  undertaking  be  filed  or  a  deposit 
of  money  be  made*'  with  the  Clerk,  etc. 

Id. — Id.  Notice  of  appeal  was  served  on  the  20th  of  November,  1882,  and 
on  the  23d  of  the  same  month  was  filed  with  the  Clerk,  together  with 
an  undertaking  on  appeal.  HM,  those  steps  constituted  an  effectual 
appeal. 

Id. — ^Tbamsgbipt — Bulbs— Timb.  No  transcript  on  appeal  having  been  filed 
within  the  time  prescribed  by  the  rules,  and  no  extension  <S  time  hay- 
ing been  obtained  for  that  purpose,  the  motion  to  dismiss  must  pre- 
vail. 

Appeal  from  Superior  Court,  Contra  Costa  County. 

Chorge  Turner  for  appellant. 
MUls  it  Jones  for  respondents. 

By  the  Court  : 

*' An  appeal  is  taken  by  filing  with  the  Clerk  of  the  Court 
in  which  the  judgment;  or  order  appealed  from  is  entered,  a 
notice  stating  the  appeal  from  the  same,  or  some  specific 
part  thereof,  and  serving  a  similar  notice  on  the  adverse 
party  or  his  attorney.  The  order  of  service  is  immaterial, 
out  the  appeal  is  ineffectual  for  any  purpose  unless  within 
five  days  after  service  of  the  notice  of  appeal  an  undertak- 
ing be  filed  or  a  deposit  of  money  be  made  with  the  Clerk, 
as  nereinafter  provided,  or  the  undertaking  be  waived  by  the 
adverse  party  in  writing. "  (Code  of  Civil  Procedure,  Sec- 
tion 940.) 

This  statute  differs  materiallv  from  the  section  of  the 
former  Practice  Act  regulating  the  mode  of  taking  appeals, 
and  as  a  consequence  the  decisions  of  this  Court  based  on 
the  latter  are  no  longer  applicable. 
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As  the  statnte  now  is,  the  notice  of  appeal  may  be  filed 
with  the  Clerk  on  a  day  subsequent  to  tnat  upon  which  the 
service  is  made.  In  the  language  of  the  statute,  *'  the  order 
of  service  is  immaterial,  but  the  appeal  is  ineffectual  for  any 
purpose  unless  within  five  davs  after  service  of  the  notice  of 
appeal  an  tmdertaking  be  filed  or  a  deposit  of  money  be 
made"  with  the  Clerk,  ete. 

In  the  case  at  bar,  it  appears  from  the  certificate  of  the 
Clerk  that  notice  of  appeal  was  served  on  the  20th  of  Novem- 
ber, 1882,  and  on  the  2od  of  the  same  month  was  filed  with 
the  Clerk,  together  with  an  undertaking  on  appeal.  From 
what  has  been  said,  it  follows  that  these  steps  constituted  an 
effectual  appeal. 

No  transcript  on  appeal  having  been  filed  within  the  time 

Erescribed  by  the  rules,  and  no  extension  of  time  having 
een  obtained  for  that  purpose,  the  motion  to  dismiss  must 
prevail. 

Appeal  dismissed. 

In  the  Oircoit  Court  of  the  United  States, 

NINTH   CIRCUIT,  DI8TBICT   OF   GAUFOBNIA. 


No.  2967. 
THE  SPRING  VALLEY  WATER  WORKS 

17. 

WASHINGTON  BARTLETT,  Mayor  etc.,  et  al. 

1.  ImmionoH — Jubisdiotioh  to  Enjoin  Boabd  of  Supkbtibobs  fbom  Pabs- 
ZNO  AN  Obbinanob.  The  Courts  haye  jnrisdiotion  to  enjoin  the  Boazd 
of  SuperriBora  of  a  mnnioipal  corporation  from  passing  an  ordinance 
which  is  not  within  the  scope  of  their  powers,  where  the  passage  of 
snch  ordinance  wonid  work  an  irreparable  injury;  and  where  a  proper 
bin  is  presented,  the  Circnit  Court  of  the  United  States,  or  a  Judge 
thereof  is  authorized  by  statute  to  issue  a  restraining  order  to  preserre 
the  rights  of  the  parties  in  statu  quo  until  the  questions  as  to  the  right 
of  the  complainant  to  an  ii^innction  can  be  fully  heard  and  determined. 

S.  OxDiNAMos  YoxD  ON  ITS  Faob.  Where  an  ordinance  would  be  Yoid  on 
its  face,  by  reason  of  its  unconstitutionality,  and  no  irreparable  in- 
jury could  result  from  its  mere  passage,  there  being  an  adequate  rem- 
edy at  law  against  any  attempt  to  enforce  it,  after  its  passage,  a  Court 
of  equity  will  not  enjoin  its  passage. 

3.  Void  Obdinanoi — Ibbbpabablb  Injubt.  But  where  an  ordinance  would 
beyoid  for  want  of  authority  to  pass  it,  yet  if  irreparable  injury  would 
result  from  its  mere  passage,  or  where  there  is  the  physical  power  to 
execute  the  Yoid  ordinance,  notwithstanding  its  invalidity,  by  means 
of  the  instrumentalities  provided,  and  the  only  adequate  remedy 
against  an  irreparable  injury  arising  from  its  actual  enforcement  after 
its  passage  is  an  injunction,  the  Court  may  enjoin  the  passage  of  the 
ordinanoe.  There  appears  to  be  no  sound  reason  why  the  Court  should 
not  interfere  at  one  stage  of  the  proceeding  as  well  as  at  another. 
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4.  UNCWMBTrnTTzoNAL  Obdinahob.    An  ordinance  which  appears  upon  it» 

face  to  violate  the  Fourteenth  AmendmiBnt  to  the  Constitntion  of  the 
United  States,  is  yoid,  and  it  can  cast  no  legal  dond  apon  the  rights 
of  the  parties  apparently  affected  by  it.  All  parties  are  legally  pre* 
snmed  to  know  its  invalidity. 

5.  iMPAiBiNa  Obuoation  or  Contbaot,  bto.    The  corporation,  known  as 

The  Spring  Valley  Water  Works,  was  organized  under  the  statute  of 
1858,  whieh  provided  that  the  price  of  the  water  furnished  to  San 
Francisco  and  its  citizens  should  be  fixed  annually  by  two  persons  ap- 
pointed by  the  city,  two  by  the  corporation,  and  one  to  be  chosen  by  the 
other  four ;  and  in  case  the  four  could  not  agree,  the  other  to  be  appointed 
by  the  Sheriff  of  the  county.  The  fourteenth  Article  of  the  Constitu- 
tion of  Oalifornia,  afterward  adopted,  changed  this  mode  wiUiout  the 
consent  of  the  corporation,  and,  provided,  that  the  price  of  the  water 
should  be  fixed,  annually,  by  the  Board  of  Supervisors  of  the  city  and 
county,  alone — giving  the  corporation  no  voice  in  the  matter.  Meldr 
Upon  the  authority  of  the  Elevator  and  Granger  cases  in  the  Supreme 
Oourt  of  the  United  States,  that  said  Article  of  the  State  Constitution 
is  not  void,  as  taking  private  property  for  public,  or,  private  use  with* 
out  compensation ;  or  without  due  process  of  law;  or  as  conferring  the 
sole  power  to  fix  the  price  upon  the  purchaser.  2.  That,  under  the 
decision  in  the  Sinking  Fund  cases,  it  does  not  impair  the  obligation 
of  a  contract,  within  the  meaning  of  the  several  provisions  of  the  Con* 
stitution  of  tlie  United  States  relating  to  those  subjects. 

6.      DnSQITALXVICATION  BT   BbASON   OF  PUSDOBS  OF   CANDIDATES    FOB   OlTIGB. 

Assuming  that  the  citizens  of  San  Francisco  are  authorized,  through 
their  representatives,  constituting  the  Board  of  Supervisors,  to  law- 
fully fix  the  price  of  the  water  furnished  by  The  Spring  Valley  Water 
Works  to,  and  purchased  by  the  city  and  its  inhabitants,  the  fact  that 
candidates  for  the  offices  of  Supervisors  pledged  themselves  to  the 
people,  in  accordance  with  the  requirements  of  the  resolutions  of  th» 
public  meeting  nominating  them  before  the  election,  does  not  disqual- 
ify the  Supervisors  elected  upon  such  pledges  from  acting  in  fixing  the 
price  of  water. 

Before  Sawyer,  Circuit  Judge  ,and  Hoffman  ,  District  Judge  • 

Motion  for  injunction. 

C.  N.  Ihxj  F.  O.  Newlands,  and  8.  M.  WUaon  for  complainant. 
Stanley  dt  Hayes,  and  Wm.  Craig,  City  and  County  Attorney  ^ 
for  respondent. 

Bv  the  Court  (Sawyer,  Circuit  Judge) : 

This  is  an  application  for  an  injunction,  pending  the  liti- 
gation, to  restrain  the  Mayor  and  Supervisors  of  San  Fran- 
cisco from  passing  the  ordinance  set  out  in  the  bill,  or  any 
other  ordinance,  to  fix  the  price  of  water  supplied  to  the  city 
and  people  of  San  Francisco,  for  one  year,  from  July,  1, 1883, 
in  pursuance  of  the  provisions  of  Article  XIY  of  the  Consti- 
tution of  California. 

The  Spring  Valley  Water  Works  is  a  corporation  created 
under  the  general  statute  of  California,  entitled  ''An  A6t  for 
the  Incorporation  of  Water  Companies,"  passed  April  22, 
1858  (Stat.  1858,  218).  Section  4  of  this  Act  provides  that: 
''The  rates  to  be  charged  for  water  shall  be  determined  by 
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a  Board  of  Commissioners,  to  be  seleoted  as  follows:  Two 
by  such  city  and  county,  or  city  or  town  authorities,  and 
two  by  the  Water  Company;  and  in  case  that  four  cannot 
a^ee  to  the  valuation,  then,  m  that  case,  the  four  shall  choose 
a  fifth  person,  and  he  shall  become  a  member  of  said  Board; 
if  the  four  Commissioners  cannot  agree  upon  a  fifth,  then,  the 
Sheriff  of  the  county  shall  appoint  such  fifth  person.  The  de- 
cision of  a  majority  of  said  Board  shall  determine  the  rates  to 
be  charged  for  water  for  one  year,  and  until  new  rates  shall 
be  established.*' 

Article  XIY  of  the  Constitution  of  1879,  adopted  since 
the  organization  of  the  Spring  Valley  Water  Works,  under 
the  said  Act  of  1858,  and  since  complainant  completed 
its  works,  and  introduced  water  into  the  city  of  San 
Francisco  in  pursuance  of  the  provisions  of  that  Act,  chanced 
the  mode  of  fixing  the  price  of  water,  by  providing  as  fol- 
lows: ''Provided,  that  the  rates  or  compensation  to  be  col- 
lected by  any  person,  company  or  corporation  in  this  State 
for  the  use  of  water  supplied  to  any  city  and  county  or  city 
and  town,  or  the  inhabitants  thereof,  shall  be  fixed,  annually, 
by  the  Board  of  Supervisors,  or  city  and  county,  or  City  or 
T?own  Council,  or  other  governing  body  of  such  city  and 
county,  or  city  or  town,  by  ordinance,  or  otherwise,  m  the 
manner  that  other  ordinances,  or  legislative  acts,  or  resolu- 
tions, are  passed  by  such  body;  and  shall  continue  in  force 
for  one  year  and  no  longer.  Such  ordinances  or  resolutions 
shall  be  passed  in  the  month  of  February  of  each  year,  and 
take  effect  on  the  first  day  of  Jtdy  thereafter.  Any  Board  or 
body  failing  to  pass  the  necessary  ordinance,  or  resolution 
fixing  water  rates,  when  necessary,  within  such  time,  shall 
be  subject  to  peremptory  process  to  compel  action  at  the 
salt  of  any  party  interested,  and  shall  be  liable  to  such 
further  processes  and  penalties,  as  the  Legislature  may  pre- 
scribe. Any  person,  company,  or  corporation  collecting  rates 
in  any  city  and  county,  or  city,  or  town  in  this  State,  other- 
wise than  as  so  established,  shall  forfeit  the  franchises  arid 
tvaier  tfforks  of  such  person,  company  or  corporation  to  the  city 
and  county,  or  city  or  town  where  the  sanie  are  collected,  for  the 
public  use.'' 

The  complainant  insists,  that  said  Article  XIY  of  the  State 
Constitution,  so  far  as  it  is  applicable  to  the  Spring  Valley 
Water  Works,  is,  absolutely,  void,  as  being  in  conflict  with 
Article  I,  Section  10,  of  the  Constitution  of  the  United  States, 
prohibiting  the  passage  of  any  law  impairing  the  obligation 
of  a  contract;  and  of  the  Fourteenth  Amendment  of  the  Na- 
tional Constitution  providing,  that  no  State  shall  ''deprive 
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any  person  of  *  *  *  property  without  due  process  of 
law,  nor  deny  to  any  person  within  its  jorisdiotion,  the  equal 
protection  of  the  laws."  It  is  urged,  that  the  provision  in  the 
Act  of  1858,  prescribing  the  mode  and  tribunal  for  fixing  the 
price  of  water,  is  a  term  of  the  contract,  under  which  the 
complainant  expended  many  millions  of  dollars  in  introduc- 
ing water,  by  the  terms  of  which,  the  vendor  as  well  as  the 
vendee  had  a  voice  in  fixing  its  price,  which,  it  is  claimed,  is 
a  right  of  great  value;  while  the  fourteenth  Article  of  the 
State  Constitution  abrogates  that  term  of  the  contract,  de- 
prives the  vendor  of  any  voice  in  fixing  the  price  of  the  water 
it  brings  inte  the  city,  for  sale,  and  gives  to  the  vendee — the 
buyer — the  entire  control  of  the  price,  which  it  may  fix  at 
rates,  that  will  be  ruinous  to  complainant;  and  in  case  it  re- 
fuses to  submit,  the  complainant  will  forfeit  all  ite  property 
to  the  cit^.  It  is,  also,  insisted  that  for  the  city  to  fix  the 
price,  in  its  discretion,  at  unremunerative  rates,  is,  to  that 
extent,  to  deprive  complainant  of  its  property  for  both  public 
and  private  uses  without  compensation,  or  due  process  of  law. 

Also,  that  to  take  from  complainant  any  voice  in  fixing  the 
price  of  the  commodity,  which  it  introduces  into  the  ciiy  for 
sale,  and  confer  the  power  to  determine  the  price  upon  the 
purchaser,  is,  to  subject  it  to  conditions  and  limitations  as  to 
the  control  and  free  use  of  its  own  property,  not  imposed 
upon  other  persons  with  respect  to  their  property;  and  in 
this  respect  deprives  the  complainant  of  the  equal  protection 
of  the  laws. 

These  are  grave  questions;  and  their  gravity  cannot  fail  to 
arrest  the  attention  of  those  familiar  with  the  early  public 
history  of  the  city,  whose  recollection  carries  them  back  to 
a  comparatively  recent  period,  when  our  citizens  were  com- 
pelled to  procure  their  daily  supplies  of  water  for  domestic 
uses  from  carts,  and  to  store  it  in  barrels,  obtaining  for  their 
money  much  less  in  quantity,  and  an  article  greathr  inferior 
in  quality  to  that  now  brought  into  the  city  and  delivered  in 
every  room  of  their  houses,  under  the  stimulus  of  the  induce- 
ment to  complainant  held  out  by  the  provisions  of  the  Act 
of  1858. 

The  first  ground  of  objection  to  the  bill  confidently 
relied  on  by  defendants,  though  urged  in  argument  ap- 
parently less  confidently  by  their  counsel,  is,  that,  they  are 
a  legislative  body,  endowed  with  legislative  powers  to  be 
exercised  with  absolute  discretion ;  and  that  they  are  not  amen- 
able to  the  jurisdiction  of  this,  or  any  other  Court,  to  inquire 
into  their  acte;  that  neither  this  Court,  nor  any  other  Court, 
has  any  power  in  any  case  to  control  or  limit  their  action,  in 
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their  legislative  capacity;  and,  consequently,  that  it  has  no 

{'urisdiction  to  investigate  their  proceedings.  In  view  of  the 
arge  multitude  of  cases  cited  by  counsel  on  both  sides,  in 
which  the  relative  powers  of  the  Courts  and  similar  municipal 
bodies  have  been  discussed  and  determined  against  those 
public  officers  upon  various  grounds,  depending  upon  the 
yarving  circumstances  of  each  partictdar  case,  the  position, 
at  least,  challenges  attention  for  its  boldness. 

But  the  substajitial  and  principal  ground  upon  which  the 
complainant  rests  its  case,. cuts  under,  and  lies  beyond  the 
reacn  of  this  objection.*  It  is,  that,  the  provision  of  the 
State  Constitution,  upon  which  the  defendants'  authority  to 
deal  with  the  matter  in  question,  at  all,  rests,  is  in  conflict 
with  the  Constitution  of  the  United  States,  and  is,  therefore, 
utterly  void.  If  this  be  so,  then  defendants,  have  no  au- 
thority of  any  kind,  legislative,  judicial,  or  administrative,  to 
deal  with  the  question  at  all.  They  are  not  acting  within 
the  scope  of  their  authority,  and  have  no  discretion  in  the 
matter.  Article  YI  of  the  Constitution  of  the  United  States, 
provides  that:  ''  This  Constitution,  and  the  laws  of  the 
IJnited  States  which  shall  be  made  in  pursuance  thereof; 
and  all  treaties  made,  or  which  shall  be  made,  under  the  au- 
thority of  the  United  States,  shall  be  the  supreme  lav)  of  the 
land;  and  the  Judges  in  every  State  shall  he  hound  therehy,  any- 
thing in  the  Constitution^  or  laws  of  any  State  to  the  contrary  > 
noihwUhstanding. " 

The  Supreme  Court  of  the  United  States  from  its  earliest 
organization  to  the  present  time,  has  given  the  fullest  effect 
to  this  provision.  In  Seibold's  case,  so  late  as  100  U.  S. 
376,  that  Court  said:  ^'  An  imconstitutional  law  is  void  and 
is  no  law.  An  offense  created  by  it  is  not  a  crime."  And 
again,  on  pages  392  and  397,  ''The  Constitution  and  laws 
of  the  United  States  are  the  supreme  law  of  the  land,  and  to 
those  every  citizen  of  the  United  States  owes  obedience, 
whether  in  his  inditndual  or  official  capacity  *  *  *  *.  The 
laws  of  this  State,  in  so  far  as  they  are  inconsistent  with  the 
laws  of  Congress  on  the  same  subject,  cease  to  have  effect  as 
latas.''  In  the  presence  of  this  provision,  and  this  authori* 
tative  construction  of  the  provision  of  the  National  Constitu- 
tion, the  provision  of  the  State  Constitution,  if  in  conflict 
with  it,  disappears.  It  is  as  though  it  had  been  expunged 
from  the  State  Constitution  leaving  a  blank  page,  and  the 
authority  of  the  defendants  under  it  is  no  greater  than  that 
of  any  other  equal  number  of  citizens  of  San  Francisco.  Of 
course,  it  is  not  to  be  expected  that  officers,  not  judicial,  of 
a  municipal  corporation,  will  take  it  upon  themselves  to  ad- 
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judge  a  provision  of  the  State  Constitution  to  be  void,  and 
disregard  it.  But  under  the  Constitution  of  the  United  Sfattes, 
a  judicial  department  of  the  Goyemment  has  been  estab- 
lished expressly  to  interpret,  construe,  administer  and  en- 
force ail  tne  provisions  of  that  Constitution;  and  of  the  laws 
and  treaties  made  in  pursuance  thereof;  and  in  the  perform- 
ance of  the  judicial  functions  thus  devolved  upon  that  de- 
Sartment,  the  Courts^  not  only  have  the  jurisdiction,  but  the 
uty  is  imposed  upon  them,  to  ascertain  and  adjudge,  upon 
a  case  presented,  whether  the  provisions  of  any  Constitution, 
law  or  proceeding  of  subordinate  governments  or  bodies,  are 
in  connict  with  the  Constitution  and  laws  of  the  United 
States;  and,  if  so,  to  give  effect  to  the  National  Constitution, 
such  subordinate  Constitution,  law,  or  proceeding  ''to  the 
contrary  notwithstanding."  'So,  also,  the  statutes  of  the 
United  States  expressly  empower  the  Courts,  and  their  judges, 
when  in  their  judgment,  a  proper  case  is  presented,  to  issue 
a  restraining  order  to  preserve  the  subject-matter  of  litiga- 
tion in  statu  qivo,  until  time  and  opportunity  can  be  had  to 
investigate  the  case,  and  intelligently  determine,  judiciaUy, 
whether  the  party  complaining  is  entitled  to  an  injunction,  or 
not.  When  a  case  is  presented,  which,  in  the  judgment  of 
the  Court  or  judge,  justifies  such  preliminary  restraining 
order,  it  is  a  duty  imposed  upon  such  Court,  or  Judge,  which 
he  cannot  legally  evade  if  he  would,  to  issue  the  temporary 
restraining  order,  and  enforce  it,  to  the  best  of  its  or  his 
ability,  with  such  aid  as  may  be  afforded  by  the  executive 
department  of  the  Government,  in  pursuance  of  the  duty  im- 
posed upon  that  department  by  the  Constitution  and  laws  of 
the  United  States, 

The  action  of  the  Court  thus  far  in  the  matter,  has  been, 
strictly,  within  this  broad  general  jurisdiction  and  duty.  We 
do  not  understand,  that  defendants'  counsel  controvert  these 
)>ropoBitions«  Keeping  these  general  jurisdictional  ques- 
tions distinct  from  the  others,  that  may  arise,  and  do  arise,  in 
this  case,  it  remains  to  be  considered,  whether,  as  in  all  other 
bills  seeking  an  injunction,  the  facts  stated  in  the  bill,  pre- 
sent in  this  particular  instance,  a  case  entitling  the  com- 
plainant to  the  issue  of  an  injunction,  upon  the  hearing  now 
nad,  within  the  general  principles  of  equitable  jurisdiction. 

Upon  this  question,  counsel  for  defendants  insist  with 
great  earnestness,  that  the  contemplated  action  of  defendants, 
IS,  strictly,  legislative  in  its  character,  within  their  absolute 
discretion;  and  that  no  Court  can  interfere  with,  or  control,  its 
strictly  legislative  discretion;  consequently,  that  the  bill  pre- 
sents no  case  for  an  injunction. 
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If  the  position  of  complainant  is  tenable,  that  the  XIY 
Article  of  the  State  Constitution  is  absolutely,  void  as  being 
in  conflict  with  the  National  Constitution,  tnen  the  defend- 
ant'8  proportion,  if  true,  as  we  have  already  seen,  has  no 
application;  for  they  are  acting  wholly  outside  of  any  author- 
ity of  law.  Their  action  is  neither  legal,  judicial  nor  admin- 
istrative. There  is  no  discretion,  no  authority  to  act  upon 
the  subject  at  all.  The  provision  is  a  mere  nullity,  and  that 
ends  the  case  so  far  as  this  point  is  concerned.  But  the 
authorities  do  not  sustain  the  broad  proposition  of  defend- 
ants as  claimed,  even  conceding  some  general  authority  to 
act.  The  very  case  cited  by  defendants  and  in  the  authori- 
ties relied  on  by  them  as  sustaining  certain  distinctions 
drawn  between  trusts,  le^slative  action,  judicial  action,  etc., 
repudiates  this  proposition.  Those  cases,  however,  do  not 
go  to  the  broad  proposition  insisted  upon  by  defendants' 
counsel,  but  go  to  the  special  equities  of  the  particular  cases 
in  which  the  points  are  considered,  and  relate  to  abuses  of 
power  in  cases  which  if  not  fully  authorized  by  law  in  those 
particular  instances,  are  within  the  apparent  general  scope 
of  their  powers ;  and  not,  absolutely,  outside  of  alllegal  autiior- 
ity  to  act.  The  case  referred  to  as  a  leading  one,  and  often 
cited  in  subsequent  decisions,  is  Darns  v.  Mayor  of  New  York, 
1  Duer  452.  In  this  case  says  Mr.  Justice  Duer,  one  of  the 
ablest  judges  who  ever  occupied  the  bench  in  New  York 
city:  ''I  shall  treat  the  resolution  as  an  ordinance,  or  by- 
law, and  its  reconsideration  and  adoption  as  properly  acts 
of  l^slation,  in  the  ftdlest  sense,  in  which  the  term,  legisla- 
tion, can  be  justly  applied  to  the  acts  of  a  corporate  body. 
Making  these  concessions,  the  denial  of  the  jurisdiction  of 
this  Court  amounts  to  this — that  a  Court  of  equity  of  general 
jurisdiction,  has  no  power,  in  any  case,  or  for  any  purpose,  to 
restrain  the  legislative  action  of  a  municipal  corporation,  or 
in  any  manner  to  interfere  with,  or  control  its  legislative  dis- 
cretion, no  matter  to  what  subject  the  action  may  be  directed, 
nor  how  manifest  and  gross  the  violation  of  the  law,  even  of 
the  provisions  of  its  own  charter  that  it  may  involve,  and 
no  matter  by  what  motives  of  fear,  partiality,  or  corruption, 
its  discretion  may  be  governed,  and  now  extensive  and  irrep- 
arable the  mischief  that,  in  the  partictdar  case,  may  be  cer- 
tain to  result  to  individuals  or  the  public  from  its  tlireatened 
exercise.     *    ♦    * 

'^In  justice  to  the  counsel  for  the  defendants,  it  must  be 
admitted,  that  they  shrank  not  from  maintaining  the  truth  of 
the  proposition  in  all  ite  extent,  well  perceiving  that  the 
necessity  of  the  argument  admitted  no  alternative,  since  to 
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admit  a  single  exception,  was  to  admit  the  jurisdiction  which 
they  denied." 

**  In  reply  to  a  question  put  by  the  Court,  it  was  expressly 
affirmed  by  one  of  the  counsel  that,  should  the  Common 
Council  attempt,  by  an  ordinance,  and  from  motives  mani- 
festly corrupt,  to  convey,  for  a  grossly  inadequate,  or  merely 
nominal  consideration,  all  the  corporate  property  of  the  city, 
neither  this,  nor  any  other  Court,  would  have  power  to  sup- 
press, by  an  injunction,  the  meditated  fraud,  or  when  consum- 
mated to  rescind  the  Rrant,  or  punish  its  authors,  or  divest 
them  of  its  fruits.  There  could  be  no  remedy,  we  were  told, 
but  from  the  force  of  public  opinion  and  the  action  of  the 
people  at  an  ensuing  election,  and  all  this,  upon,  the  ground, 
that  neither  the  propriety  nor  the  honesty  of  the  proceed- 
ings of  a  legislative  body,  nor  while  they  are  pending,  even 
their  legality,  can  ever  be  made  a  subject  of  judicial  inquiry. 

*'  This,  it  must  be  confessed,  is  a  startling  doctrine.  We 
all  felt  it  to  be  so,  when  announced,  and  I  rejoice,  that  we  are 
now  able  to  say,  with  an  entire  conviction,  that,  applied  to  a 
municipal  corporation,  it  is  just  as  groundless  in  law,  as  it 
seems  to  us,  it  is  wrong  in  its  principle,  and,  certainly,  would 
be  pernicious  in  its  effects." 

''The  doctrine,  exactly  as  stated,  may  be  true  when  ap- 

Elied  to  the  Legislature  of  a  State,  which,  as  a  co-ordinate 
ranch  of  the  Government,  representing  and  exercising  in 
its  sphere,  the  sovereignty  of  the  people,  is,  for  political 
reasons,  of  manifest  force,  wholly  exempt  in  all  its  proceed- 
ings from  any  legal  process  or  judicial  control;  but  the 
doctrine  is  not,  nor  is  any  portion  of  it  true,  when  applied 
to  a  subordinate  municipal  oody ,  which,  although  clotned  to 
some  extent  with  legislative,  and  even  political  powers,  is 
yet,  in  the  exercise  of  all  its  powers,  just  as  subject  to  the 
autiiority  and  control  of  courte  of  justice  to  legal  process, 
legal  restraint,  and  legal  correction  as  any  other  body,  or 
person,  natural  or  artificial. 

''  The  supposition  that  there  exists  an  important  distinc- 
tion, or  any  distinction  whatever,  between  a  municipal  cor- 
poration and  any  other  corporation  aggregate,  in  respect  to 
the  power  of  Courts  of  justice  over  its  proceedings  is  entirely 
gratuitous;  and,  as  it  seems  to  me,  is  as  destitute  of  reason, 
as  it  certainly  is  of  authority.  The  counsel  could  refer  us  to 
no  case,  nor  have  we  found  any,  in  which  the  judgment  of  the 
Court  has  proceeded  upon  such  a  distinction,  nor,  in  our  re- 
searches, which  have  not  been  limited,  have  we  been  able  to 
discover  that,  by  any  Judge  or  jurist,  the  existence  of  such  a 
distinction  has  ever  been  asserted,  or  intimated.     Were  it 
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otherwise — ^had  such  decisions  been  foand  in  English  reports^ 
or  in  those  of  our  sister  States — had  it  been  proved  that  in 
England,  or  other  States,  the  supposed  distinction  is  the  es- 
tablished law,  we  should  still  be  compelled  to  say  that  it  is  a 
law,  which  we  must  refuse  to  follow,  for  the  plain  reason,  that 
it  is  directly  inconsistent  with  the  paramount  authority  of  our 
own  Constitution.  The  Constitution  of  the  State  declares, 
that '  all  corporations  shall  have  the  ri^ht  to  sue,  and  shall 
be  subject  to  be  sued,  in  all  Courts,  in  like  cases,  as  natural 

Eersons.'  (Con.,  Art.  8,  Sec.  37.)  There  is  no  exception 
ere  of  municipal  corporations,  and  an  exception  which  the 
Constitution  has  not  made,  we  have  neither  the  inclination, 
nor  the  power,  to  make  ourselves." 

*'  A  corporation  subject  to  be  sued,  is,  necessarily,  subject 
to  every  process,  or  order,  that  in  the  commencement,  or  in 
the  progress,  of  the  suit  may  be  necessary  to,  or  be  connected 
with,  the  relief  which  is  demanded.  And  the  words  *  in  the 
like  cases,'  plainly  mean,  '  for  the  like  acts,  or  omissions,  and 
for  the  like  reasons.'  " 

After  further  discussion  and  citation  of  authorities  the 
learned  Judge  adds : 

"  Tha  conclusion  from  these  remarks  is,  that  a  Court  of 
e<iuity  will  not  interfere  to  control  the  exercise  of  a  discre- 
tionarv  power,  where  the  discretion  is  legally  and  honestly  ex- 
ercisea,  and  it  has  no  reason  to  believe  the  fact  otherwise — 
but  toill  inter/ere,  whenever  it  has  arounds  for  believing  that  in-- 
ter/erence  is  necessary  to  prevent  abuse,  injustice,  or  oppression, 
the  violation  of  a  tnist,  or  the  consummation  of  a  fravtd.  It 
will  interfere— and  it  is  bound  to  interfere— whenever  it  has 
reason  to  believe  that  those  in  whom  the  discretion  is  vested, 
ore  prepared  illegally,  tvantonly,  or  corruptly,  to  trample  upon 
rights,  and  sacrijice  interests,  which  they  are  speciaUybound  to 
watch  over  and  protect.''  (Case  affirmed  by  the  Court  of  Ap- 
peals, 9  N.  T.  264.) 

So,  the  Constitution  of  Calif ornia  provides,  that  '*  all  cor- 
porations shall  have  the  right  to  sue,  and  shall  be  sulgect  to 
be  sued  in  all  Courts  in  like  cases  as  natural  persons.''  (Art. 
XII,  Sec.  4.)  There  is  no  exception  of  municipal  corpora- 
tions. They  are  but  corporations,  at  last — ^their  ordinances 
being  but  by-laws.  The  Legislature  of  the  State,  as  a  co- 
ordinate branch  of  the  State  Government,  and  the  State  itself 
cannot  be  sued,  except  by  her  express  permission.  (Adams 
V.  Bradley,  5  Saw.  217;  Carr  v.  UnUed  States,  98  U.  S.  433.) 
I  suppose  this  bill,  might  just  as  effectually  have  been  filed 
a^inst  the  city  and  county  of  San  Francisco,  without  making 
me  Mayor,  or  Supervisors,  individually,  parties,  at  all.  But 
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the  injunction  would  operate  upon  them  as  agents  and  officers 
of  the  corporation. 

Many  cases  have  been  cited,  wherein  legislative  bodies  of 
cities,  and  counties  have  been  enjoined  for  gross  abuses  of  their 
discretion,  and  for  acts,  apparently,  within  the  general  scope  of 
their  powers,  but  rendered  void  as  being  t^2^ra  vires  by  reason 
of  surrounding  conditions,  or  extrinsic  circumstances,  or  as 
violations  of  trusts,  or  as  being  fraudulently  exercising  their 
powers.  In  many  of  these  cases,  distinctions  have  been  at- 
tempted to  be  drawn  in  considering  the  questions  arising  in 
the  particular  case,  between  acts  strictly  legislative,  or 
strictly  judicial,  and  those  only  quasi  legislative,  or  judicial, 
or  acts  partaking  of  both  characters.  It  is  difficult  to 
reconcile  all  the  cases  upon  such  distinctions.  But  there  are 
cases  wherein  such  bodies  have  no  legal  power  to  act,  and 
their  acts  are  void;  yet,  there  is  the  physical  power  to  do 
the  act,  and  when  done,  physically,  or  actually,  the  injury, 
however  irreparable,  is  accomplished.  Or  it  nmy  be  that  the 
contemplated  action  is  the  first  step  in  proceedings  which 
the  body  is  physically  able,  though  not  legally  competent, 
to  follow  up  to  consummation.  In  such  cases,  we  can  see 
no  good  reason,  upon  principle,  or  authority,  why  a  Court 
of  equity  should  not  interpose  at  once,  in  a  proper  case,  to 
prevent  an  irreparable  injury,  whether  the  void  act  by  which 
it  is  to  be  effected,  be,  apparently,  legislative,  judicial,  or  ad- 
ministrative; or  whether  it  partakes  of  one,  or  more  of  those 
characteristics.  Suppose  in  this  case,  as  a  striking  illustra- 
tion, the  Board  of  Supervisors  were  about  to  pass  an 
ordinance  directing  a  seizure  of  the  Spring  Valley  Water 
Works,  authorizing  and  directing,  for  instance,  the  Super- 
intendent of  Streets  to  take  possession,  and  tear  up  the  mains 
and  pipes,  and  use  the  material  for  constructing  other  works 
for  conducting  water  from  other  sources  for  the  use  of  the 
city.  Such  an  ordinance  would  be,  manifestly,  and,  clearly, 
void,  as  being  beyond  their  lawful  powers— as  being,  utterly, 
uUra  vires;  yet,  there  is  the  physical  power,  through  the  in- 
strumentalities provided,  to  do  the  act;  and  if  it  should 
be  sought  to  carry  out  the  ordinance  after  its  passage,  the 
only  ade(juate  remedy,  would  be,  to  restrain  tJie  waste  about  to 
be  committed  by  the  Superintendent  of  Streets,  by  injunction, 
as  it  would  not  be  a  simple  trespass,  but,  also,  waste.  No 
remedy  at  law  would  be  adequate,  and  as  a  Court  of  equity 
must  restrain  it  then,  we  can  perceive  no  good  reason,  whr 
it  should  not  interfere  at  one  stage  of  the  proceeding,  as  well 
as  another — no  objection  sound  in  reason,  or  firmly  estab- 
lished by  authority,  why  the  injunction  should  not  be  inter- 
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posed  at  the  first  step  to  prevent  the  passage  of  sach  ordinance 
though  absolutely  void,  that  might  eventuate  in  irreparable 
injury,  as  well  as  at  the  point  where  the  Superintendent  of 
Sbreets  should  begin  to  commit  the  waste  under  its  assumed 
aathority.  As  before  said,  the  Supervisors  would  be  acting 
without  lawful  discretion  or  authority  of  any  kind.  Its 
action  would  be  utterly  lawlesa,  and  only,  apparently,  legisla- 
tive; yet,  an  irreparable  injury  might  result  from  the  physical 
power  to  do  the  act  assumed  to  be  authorized,  however  void, 
or  lawless.  The  test  of  jurisdiction,  it  seems  to  us,  should, 
and  would,  be,  the  necessary  tendency,  and,  if  carried  out,  the 
necessary  result,  of  the  void  and  unlawful  act  to  work  ir- 
reparable injury. 

The  special  equitable  grounds,  relied  on  to  entitle  com- 
plainant to  an  injunction,  assuming  the  XIY  Article  of  the 
otate  Constitution  to  be  void^  are,  that  the  passage  of  the 
ordinance  will  work  irreparable  injury;  and,  also,  lead  to  a 
multiplicity  of  suits.  It  is  difficult  to  see  how  irreparable 
injury,  in  a  legal  sense,  can  result  from  the  passage  of  this 
ordinance,  if  void  upon  its  face.  If  the  ordinance  is  void,  it 
is  because  the  provision  of  the  State  Constitution,  under 
which  the  defendants  are  acting,  is  in  conflict  with  the  Con- 
stitution of  the  United  States,  and  absolutely  void,  on  that 
ground.  In  legal  contemplation,  it  is  only  necessary  to  com- 
pare the  provisions  of  the  two  Constitutions,  to  see  whether 
they  conflict,  or  not;  and  everybody  is  presumed  to  know 
the  law — to  know  whether  these  instruments  are  in  conflict 
or  not.  If  the  ordinance  is,  absolutely,  void,  it  can  give  no 
right,  and  can  cast  no  cloud  over  the  rights  of  complainant. 
Such  is  the  result  of  the  authorities  upon  the  subject,  so  far 
as  affording  a  ground  for  interference  bv  injunction  is  con- 
cerned. In  Bucknall  v.  Story,  36  Cal.  71,  the  Court  says: 
*  *  It  has  been  settled  from  an  early  day  in  this  State,  and  in 
accordance  with  the  decisions  of  other  States,  that,  a  Court 
will  not  restrain  a  sale  for  taxes,  or  otherwise,  where  it  is  ap- 
parent, that  the  sale  wotdd  be  void  on  the  face  of  the  pro- 
eeedings,  upon  which  the  purchaser  mast,  necessarily,  rely,  to 
make  out  a  prima  facie  case  to  enable  him  to  recover  under 
the  sale.  In  such,  case  he  has  a  perfect  remedy  at  law.  The 
principle,  is,  that  a  proceeding  which  appears  upon  inspec- 
tion to  be  void,  constitutes  no  cloud."  So,  also,  on  pa^e  74 
the  Court  says:  '*  If  the  other  points  are  well  taken,  how- 
ever, the  argument  based  upon  them  is  felo  de  se.  For  if  no 
constitutional,  or  valid  assessment,  and  sale  could  be  made 
under  the  law,  or,  if  none  was  made,  valid  as  against  plain- 
tiffs, for  the  reasons  claimed,  a  sale  could  not  affect  them. 
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or  cloud  their  title;  for  the  void  charaoter  of  the  deed  would, 
in  like  manner,  be  apparent  without  other  evidence.'* 

So  in  BticknaU  v.  SHory,  46  Cal.  689,  it  is  held  that  a  pay- 
ment of  an  assessment  void  upon  itsfojce,  under  protest,  is  a 
Toluntary  payment,  not  being  under  eixiy  duress,  as  everybody 
is  conclusively  presumed  to  Know  the  law.  Wills  v.  Austin^ 
53  Cal.  152,  Williams  v.  Corcoran,  46  Cal.  556,  BdroU  v. 
Martin,  34  Mich.  173,  and  S.  &  N.  P.  C.  R.  Co.  v.  Din^ 
uncldie,  decided  at  the  last  term  of  this  Court  (8  Saw.  and  13 
Fed.  Bep.  789),  are  to  the  same  effect.  In  Branch  Turnpike 
Co.  V.  Supervisors  of  Yuba  County,  13  Cal.  190,  complainant 
filed  a  bill  to  restrain  the  Supervisors  from  fixing  the  rate  of 
tolls  to  be  charged  over  its  turnpike  road,  an  act  entirely 
similar  to  that  now  in  question.  It  was  alleged  in  the  bill 
that  complainant  *'  is  an  incorporated  company  under  the 
law,  and  have,  by  virtue  of  their  acts  as  corporators,  ac- 
quired certain  vested  rights  to  collect  and  fix  the  rate  of  tolls 
to  be  charged  over  their  road.  That  defendants  in  violation 
of  those  rights,  and  without  authority  of  law,  are  about  to 
pass  an  order  fixing  the  rate  of  tolls  to  be  charged  on  said 
road,  which  order  may  entirely  ruin  plaintiffs,  and  cause 
them  to  lose  the  money  invested  in  their  enterprise." 

The  Supreme  Court,  reversing  the  judgment  of  the  Court 
below,  which  sustained  the  bill  for  an  injunction,  held,  that^ 
'*  these  allegations  are  wholly  insufficient  to  warrant  the  in- 
terference of  a  Court  of  equity  " — that  they  do  not  show  irre- 
parable injury,  and,  said:  .''If  the  allegation  of  want  of  au- 
thority in  defendants  be  ti*ue,  any  order  which  they  might 
make  in  the  itemises  would  be  a  mere  nullUy,  and  could,  in  no 
way,  prejudice  the  rights  of  the  plaintiff*  On  the  contrary, 
if  this  allegation  be  not  true,  defendants  should  not  be  re- 
strained from  performing  a  plain  duty."  In  Burr  v.  Hunt, 
a  bill  was  filed  to  restrain  the  sale  of  land  upon  a  tax  void 
upon  its  face,  and  denied,  on  the  ground,  that,  a  sale  upon  a 
void  tax  could  not  injure  the  owner.  The  Tax-collector  was 
alleged  to  be  proceeding  under  a  repealed  Act.  The  Supreme 
Court,  Mr.  Justice  Field  concurring,  said,  if  '*  the  Tax-col* 
lector  is  proceeding  under  that  repealed  Act,  it  is  difficult  to 
see  how  any  man's  title  could  be  clouded  by  force  of  any  pro- 
ceedings under  it.  The  presumption  of  knowledge  of  a  law 
passed,  or  a  law  repealing  a  former  Act,  attaches  to  every  cit- 
izen" (18  Cal.  307).  Again,  **  If  the  Act  of  1859  be  unconsti- 
tutional, it  creates  no  cloud  upon  the  title;  if  it  be  not,  and  the 
Act  embraces  and  validates  this  alleged  assessment  of  1857, 
then  there  is  no  pretense  for  an  injunction,"  (t6.  308.)  A 
similar  principle  is  adopted  in  Piodey  v.  Higgins,  16  Cal. 
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133-4,  Ghief-Jnstioe  Field  deliveriug  the  opinion  of  the  Court. 
And  such,  is  the  principle  established  by  numerous  authori- 
ties. (See  WeUs,  Fargo  &  Co.  v.  Dayton^  11  Nev.  167,  and 
cases  cited.)  In  Leach  v.  Day,  27  Oal.  644,  a  bill  was  filed 
to  restrain  a  simple  trespass,  there  being  no  waste,  in  laying 
out  a  road  under  the  authority  of  the  Board  of  Supervisors, 
alleged  to  be  void.  A  perpetual  injunction  was  granted.  On 
appeal,  the  Supreme  Court  reversed  the  judgment,  and  said: 
"So  far  as  the  plaintiff's  right  to  equitable  relief  is  based 
upon  the  alleged  invalidity  of  the  acts  of  the  Board  of  Su- 
pervisors, in  laying  out  the  road  in  question,  the  complaint  is, 
manifestly,  feU)  de  se.  If,  as  contended,  those  acts  are,  abso- 
lutely, null  and  void  on  their  face,  upon  the  ^ound,  that  the 
Act  under  which  they  were  had  is  unconstitutional,  it  follows, 
that  they  cannot  hurt  the  plaintiff;  for  they  have  not  even  the 
appearauce  of  legality;  and,  therefore,  cannot  affect,  or  cloud 
in  any  manner  his  title.  In  such  a  case  he  has  no  need  for  an 
injunction,  and,  therefore,  is  not  entitled  to  one. 
It  is  said,  that  the  passage  of  the  ordinance,  thougli  void, 

E'ves  a  color  of  right,  and  through  the  fears  of  parties 
rgely  diminishes  the  value  of  the  property.  But  such  dim- 
inution of  the  value  of  the  property,  u  any  there  be,  is  the 
result  of  the  fears  of  those  dealing  or  wishing  to  deal  in  it, 
and  are  of  a  consequential  nature.  It  is  an  incident  entirely 
accidental,  and  is  not  the  legal,  or  necessary,  result  of  the  void 
action  of  the  Board  of  Supervisors.  It  does  not  follow,  as  a 
legal  consequence.    It  is  not,  in  contemplation  of  law,  an  in- 

1*Tiry.  It  may  be  an  accidental,  consequential  damage,  but  in 
aw,  is  damage  without  injury— damnum  absque  injuria.  The 
ordinance  does  not  propose  to  take  possession  of  the  water,  or 
the  water  works,  or  to  commit  any  waste.  It  does  not  inter- 
fere with  it  in  any  way,  except  to  fix  the  price  at  which  it  is 
to  be  sold,  which,  on  the  assumed  premises,  is  void.  Assum- 
ing that  the  ordinance  will  be,  absolutely,  void,  as  claimed, 
we  do  not  perceive  why  there  will  not  be  an  adequate  remedy 
at  law.  If  it  is  void,  the  complainant,  certainly,  need  not 
furnish  the  water  at  the  price,  for  there  will  be  no  law  re- 
quiring it.  In  that  event  it  can,  only,  be  required,  to  furnish 
water  at  a  reasonable  price.  We  do  not  perceive,  why  the 
complainant  has  not  the  remedy  in  its  own  hands,  by  shut- 
ting off  the  water,  as  to  those,  who  decline  to  pay  a  reasonable 
price,  or  by  suing  and  recovering  a  reasonable  price  in  a 
judgment  at  law.  No  one  is  bound  to  purchase  at  any  price, 
unless  he  chooses  to  do  so,  and  he  is  not  entitled  to  be  sup- 
plied, except  at  a  reasonable  price.  The  citizens  can  supply 
themselves  from  other  sources,  if  they  choose  to  do  so.     If 
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an  attempt  is  made  to  forfeit  the  works,  under  the  last  clause 
of  the  constitutional  provision  in  question,  it  must  be  by  suit 
at  law,  upon  an  information  in  the  nature  of  a  quo  tuarrantOj 
when,  if  the  ordinance  is  void,  it  will  be  so  adjudged — at 
least,  that  is  the  presumption  of  law,  and  that  will  settle  the 
question.  Anj  one  suit  at  law,  involving  the  question  of  the 
validity  of  the  ordinance,  carried  to  the  Court  of  last  resort, 
would  settle  the  question  as  to  the  validity  of  the  ordinance, 
and,  we  do  not  perceive,  how  the  mere  passage  of  the  ordi- 
nance, would  lead  to  a  multiplicity  of  suits,  in  the  sense  of  the 
law,  which,  constitutes  a  ground  for  the  exercise  of  equitable 
jurisdictioD.  Under  the  authorities,  it  does  not  appear  to 
us  that  any  recognized  ground  of  equitable  jurisdiction  for 
continuing  the  injunction  is  shown  in  the  bill,  affidavite,  etc. , 
upon  which  the  case  is  submitted.  There  appears  to  be  an 
adequate  remedy  at  law,  and  in  such  case,  this  Court  is  ex- 
pressly forbidden  to  sustain  a  suit  .in  equity  by  Section  723 
llevised  Statutes  of  the  United  States. 

The  writ  of  injunction  is,  sometimes,  aptly  called,  the 
**  right  arm  of  a  Court  of  equity."  We  confess,  we  some- 
times think,  that  in  this  class  of  cases,  the  ''right  arm''  of 
the  Chancellor  is  not  quite  so  long  as  it  ought  to  be. 

It  is  a  very  had  rule,  that  requires  all  parties  to  take  notice, 
whether  a  statute,  or  a  provision  of  a  State  Constitution,  is 
valid,  or  not.  The  legal  presumption,  that  every  party  knows 
what  the  law  is,  cannot  possibly  be  realized  in  fact,  or  in  prac- 
tice. How  is  it  possible,  upon  questions  which  are  open  to 
discussion,  that  a  litigant  can  unerringly  determine  in  ad- 
vance, what  the  opinion  of  three,  five,  or  nine  men,  however, 
.  eminent  they  may  be,  constituting  the  Court  of  last  resort 
will  be,  when  the  judges  tiiiemselves  often  take  adverse 
views,  and  sometimes  determine  the  question  by  a  bare  ma- 
jority, as  five  to  four,  or  "eight  to  seven."  A  judgment  is 
even  sometimes  affirmed  upon  an  equal  division  of  the  judges 
in  the  appellate  Court,  it  seems  a  severe  rule  that  in  ques- 
.tions  of  the  highest  importance,  the  party  must,  at  his  peril, 
determine  in  advance,  what  the  ultimate  decision  of  the  Courts 
will  be.  Sometimes  damages  little  short  of  absolute  ruin 
may  result  from  an  erroneous  determination;  and  this  case 
affords  a  striking  illustration  of  what  the  consequences  of 
error  may  be — the  forfeiture  of  all  their  property,  of  several 
millions  in  value.  Yet  the  length  of  the  Chancellor's 
arm  is  limited  in  this  partictdar,  by  well-settled  principles 
which  we  are  not  authorized  to  overthrow,  or  disregard.  If, 
therefore,  the  provision  of  the  State  Constitution  in  ques* 
tion  is,  absolutely,  void,  on  its  face,  there  is  no  equitable 
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ground  for  enjoining  the  passage  of  the  proposed  ordinance, 
and  the  injunction  must  be  denied  on  that  ground.  If  valid, 
ihe  passage  of  the  ordinance  is  within  the  authority  of  the 
Supervisors,  and,  of  course,  ought  not  to  be  restrained. 

The  duty  of  deciding  whether  a  State  statute,  or  constitu- 
tional provision  is  void,  as  being  in  conflict  with  the  National 
Constitution,  is,  always,  one  of  the  most  delicate  nature.  Yet 
it  is  a  duty,  however  delicate,  which  the  proper  Courts  are 
sometimes  compelled  to  perform.  The  unconstitutionality 
of  a  State  statute,  or  constitutional  provision,  must  very  sat- 
isfactorily, appear,  in  order  to  justify,  even  the  Court  of  last 
resort,  in  declaring  it  void.  Tnis  is  the  united  voice  of  all 
the  authorities  upon  the  subject.  A  fortiori^  is  this  true,  of  a 
subordinate  Court  of  original  jurisdiction.  Whatever  our 
opinion  might  otherwise  have  been,  in  view  of*  the  authori- 
tive  decisions  of  the  Supreme  Court  of  the  United  States  in 
the  Elevator  case,  and  the  Bailroad  cases  immediately  fol- 
lowing it,  all  of  which  are  known  as  the  Oranger  cases,  and 
in  the  Sinking  Fund  cases,  can  we,  properly,  say,  without  rea- 
sonable doubt,  that  the  provision  of  the  State  Constitution 
in  question  is  void,  as  being  in  conflict  with  the  several  pro- 
visions of  the  National  Constitution  invoked  ?  After  mature 
consideration  we  do  not  think  we  can.  In  the  Elevator  case, 
Messrs.  Munn  &  Scott,  two  citizens  of  Chicago,  Illinois, 
having  erected  upon  their  own  land,  held,  as  other  lands  in 
Chicago  are  held,  in  private  ownership,  an  elevator  for  the 
storage  of  grain  for  hire;  received  such  grain  as  parties  de- 
siring its  storage  offered,  and  charged  such  prices  as  they 
and  other  proprietors  of  elevators  agreed  upon  and  fixed, 
and  as  parties  storing  grain  were  willing  to  pay,  and  did  pay, 
for  such  storage.  Tne  new  Constitution  of  Illinois,  declared 
that,  **  All  elevators,  or  structures  where  grain  or  other  prop- 
erty is  stored  for  a  compensation  *  *  *  are  declared  to 
be  public  warehouses."  So  that  the  provision  extends  to  all 
tvarehouses,  where  any  kirid  of  property  is  stored.  The  Legisla- 
ture of  niincis  passed  an  Act  regulating  storage  in  the  several 
classes  of  warehouses;  and  amon^  other  things,  established  a 
limitation  upon  the  price  for  storing  grain,  at  a  sum  less  than 
that  charged  by  Munn  &  Scott,  and  other  proprietors  of 
elevators,  and  paid  by  their  customers;  and  made  it  a  penal 
offense  to  charge  a  higher  rate  than  that  limited.  Being 
criminally  charged  and  convicted  under  this  Act,  an  appeal 
was  taken  to  the  Supreme  Court  of  Illinois,  where  it  was  in- 
sisted by  Munn  &  Scott,  that  the  statute  of  Illinois  was 
void,  as  being  in  conflict  with  the  third  clause  of  Sec- 
tion 8,  Article    I,  the  sixth  clause    Section  9  Article  I, 
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and  of  the  fifth  and  fourteenth  amendments  of  the  Con- 
stitution of  the  United  States;  all  of  which  points  were 
overruled  by  the  Supreme  Couft  of  Illinois.  Tnat  decision 
was  affirmed  on  writ  of  error  by  the  Supreme  Court  of  the 
United  States.  Munn  &  Scott  received  no  franchise,  or 
grant,  or  anything  else  from  the  State  of  Illinois,  as  a  consider- 
ation upon  which  to  base  this  restrictive  legislation.  They 
were,  simply,  the  private  owners  of  land,  and  like  other 
owners  of  private  property,  erected  elevators  upon  it  and 
devoted  it  to  storing  grain,  for  such  persons  as  chose  to 
patronize  them,  and  upon  terms  agreed  upon.  Munn  & 
Scott  claimed,  that  as  they  owned  the  property,  had  asked  and 
received  nothing  from  the  State,  they  were  entitled  to  use  it 
as  they  pleased  for  any  lawful  purpose,  and  to  fix  their 
own  price  |or  the  use  of  it;  that  people  could  use 
it  or  not  upon  the  terms  offered  as  tney  pleased.  The 
people  of  Illinois,  through  their  representatives,  fixed 
the  price  of  storage.  Doubtless,  many  of  the  members 
of  the  Legislature  itself,  were  among*  the  patrons  of 
the  elevators — at  least  they  are  likely  to  be,  as  Illinois 
is  an  agricultural  State,,  and  manv  agriculturists  and 
dealers  in  grain  and  other  agrictdturai  products,  producers 
of  these  articles  who  were,  also,  interested  in  the  price  of 
storage  as  it  affected  the  market  price  of  the  products,  must 
have  been  among  these  members.  At  least,  the  members  must 
have  represented  those  storing  grain  and  interested  in  storing 
grain  in  the  elevators  at  Munn  &  Scott,  if  they  were  not 
personally  their  patrons.  Thus  the  price  of  storage  under 
the  law  was  fixed  by  the  persons  using  the  warehouses 
of  Munn  &  Scott,  either  directly,  as  members  of  the 
Legislature,  or  as  being  representatives  of  those  who  used 
them,  in  the  same  way,  and  m  the  same  sense,  as  the  Super- 
visors being  consumers  and  representatives  of  the  consumers 
of  the  Spring  Valley  water,  fix  the  price  of  that  commodity. 
The  principle  as  applied  to  grain  elevators  applies  to  all 
other  warehouses  storing  any  kind  of  property.  We  are 
unable  to  distinguish  this  case  from  the  Elevator  case,  or 
take  it  out  of  the  rule  laid  down  by  the  Supreme  Court 
in  that  case.  The  only  ground  of  distinction  relied 
on  by  complainant  is,  that  in  the  Elevator  case,  the 
Legislature  only  fixed  the  price  of  the  use  of  the  ware- 
house, while  the  Board  of  Supervisors,  fix  the  price  of 
the  commodity  itself,  and  take  the  whole.  We  cannot 
perceive,  that  this  difference  affects  the  principle  upon 
which  the  decision  rests.  It  simply  goes  to  the  degree  of 
the  interference,  and  not  the  principle.     The  right  to  tibe  use 
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of  property,  is  one  of  the  essential  elements  of  property. 
The  use  is  a  part  of  the  property.  The  man  who  leases 
property,  or  acquires  the  right  to  its  use,  has  an  inter- 
est, or  estate  in  it,  to  the  extent  of  his  right,  whether 
it  be  of  a  longer,  or  shorter  duration — an  absolute,  or 
qualified,  right  of  use.  To  the  extent  of  his  interest,  the 
right  to  the  use  of  a  thins,  is  as  much  a  right  of  property, 
and  is  as  sacred  as  the  right  td  the  corpus  itself.  An  elevator 
erected  at  great  cost,  can  only  be  of  use  for  storage  of  grain 
or  other  goods,  and  to  fix  the  price  at  such  a  sum  that 
it  will  not  pay  actual  expenses  would  render  the  property 
Yalneless.  and  be,  as  directly,  a  destruction  of  the  property 
itself,  as  if  it  were  taken  into  possession,  or  otherwise  ap- 
propriated. The  continued  use  make  up  the  whole  value  of 
the  thing  itself.  The  only  value  in  water,  as  in  an  elevator, 
is  in  its  use^— in  its  availability  to  contribute  to  the  advantage 
and  enjoyment  of  the  owner.  To  fix  the  value  of  its 
use,  for  domestic  and  other  purposes  pertaining  to  the 
supply  of  water  to  cities,  is,  necessarily,  to  fix  the  price 
of  the  corpu8  of  the  water.  So,  also,  to  iix  the  price  ot  the 
storing  of  grain  or  other  commodities  is  as  necessarily  to  fix 
the  value  of  the  elevator  or  warehouse  itself  in  which  it  is 
stored.  We  are  unable  to,  satisfactorily,  take  this  case  out 
of  the  decision  in  the  Elevator  case. 

We  find  ourselves,  equally,  unable  to,  satisfactorily,  distin- 
guish this  case  from  the  Sinking  Fund  cases.  The  Union 
and  Central  Pacific  Bailroad  companies  built  their  roads,  and 
put  them  in  operation  in  all  respects  as  required  by  the  terms 
of  the  contract  contained  in  the  Acts  of  Congress  under  which 
they  were  constructed;  and  they  earned  the  rights  and  com- 
pensation which  they  were  entitled  to  receive  under  their 
oontract  with  the  Government.  The  contracts  had  ceased  to 
be  executory,  and  had  become  fully  executed,  except,  as  to 
the  future  operation  of  the  road  and  the  performance  of  the 
current  services  required  by  the  Government  after  comple- 
tion, for  the  stipulated  compensation.  But  this  was  a  dis- 
tinct contract  for  the  use  of  the  road  after  completion.  The 
rights  of  the  company  had  become  fully  vested,  under  the  con- 
tract. Yet  Congress  passed,  an  Act  changing,  materially,  the 
conditions  and  rights  to  which  these  companies  had  become 
-entitled.  Instead  of  putting  one-half  of  the  earnings  from 
transportation  of  freight  required  by  the  Government,  and 
five  per  cent,  of  the  net  earnings  of  the  roads  into  a  sinking 
fund,  as  originally  provided,  they  were  required  by  the  new 
Act,  without  the  consent  of  the  other  parties  to  the  contract, 
to  put  the  whole  of  such  earnings,  ana  twenty-five  per  cent., 
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of  the  entire  net  earnings  of  their  roads  till  it  should  reach 
a  specified  amount,  into  that  fund.  Yet  the  Supreme  Court 
held,  that,  it  was  competent  for  Congress — one  of  the  parties 
to  the  contract — without  the  consent  of  the  railroad  compa- 
nies— the  other  parties — to  make  this  modification;  and  tnat 
this  legislation  was  entirely  constitutional,  under  the  powers 
reserved  in  the  Act  to  ''alter  and  amend. ^  The  Court  said: 
''We  think  it  safe  to  sa^,  that  whatever  rules  Congress  might 
have  prescribed  in  the  original  charter  for  the  government  of 
the  corporation  in  the  administration  of  its  affairs,  it  retained 
the  power  to  establish  by  amendment.  In  so  doing,  it  cannot 
undo,  what  has  already  been  done,  and  it  cannot  unmake  con- 
tracts that  have  already  been  made,  but  it  may  provide/or  what 
shaU  be  done  in  the  future;  and  may  direct  what  preparation 
shall  be  made  for  the  due  performance  of  contracts  already  en- 
tered into.''  (9917.  S.  721.)  And  it  did  make  requirements 
not  contained  in,  and  far  more  onerous,  than  those  provided, 
for  in  the  original  Act.  It  is  conceded  that  the  Legislature, 
in  the  Act  of  1858,  under  which  the  complainant  was  organ- 
ized, might  have  legally  incorporated  the  present  provision  of 
Article  XIY  of  the  State  Constitution,  and  that  tne  company 
would  then  have  been  compelled  to  accept  the  terms  onered 
as  a  condition  of  organization  and  pursuing  its  calling.  It 
must  have  accepted  the  terms,  or  not  have  organized.  If, 
then,  it  be  true,  as  said  by  the  Supreme  Court  in  the  Sinking 
Fund  cases,  that  Congress  was  authorized  under  the  power 
of  amendment  retained  in  the  Act  to  insert,  as  a  condition  of 
the  future  continuance  of  existence,  and  of  pursuing  the  proper 
business  of  the  corporation,  any  provision  that  it  might  have 
originally  inserted  in  the  Act,  it  is  difficult  to  see,  why  the 
amendment  in  question  to  the  Act  constituting  the  founda- 
tion of  complainant's  charter,  is  not  also  authorized  under  a 
similar  reservation  in  the  old  Constitution  of  California  under 
which  the  Act  of  1858  was  passed,  the  provision  being:  ''  All 
general  or  special  Acts  passed  pursuant  to  this  section  may 
be  altered  from  time  to  time,  or  repealed. '  *  (Old  Const. ,  Art. 
lY,  Sec.  31.)  Language  broader,  in  its  scope,  than  that  em- 
ployed in  the  Act  of  Congress  incorporating  the  Union  Pa- 
cific Bailroad  Company,  and  the  Acts  amendatory  thereto. 

In  the  Sinking  Irmd  and  Granger  cases,  three  Justices  dis- 
sented, but  the  judgments  had  the  concurrence  of  a  majority 
of  the  Court,  and,  whether  right,  or  wrong,  they  are  law  to 
this  Court.     We  are  unable  to  take  this  case  out  of  the  rules 
stablished  bv  those  cases. 

It  is  well  known,  and  it  was  conceded  at  the  argument, 
that  a  case  in  which  the  complainant  is  appellant,  presenting 
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the  precise  oonstitutional  questions  we  have  been  consider- 
ing, was  submitted  to  the  Supreme  Court  for  decision  on 
printed  arguments,  under  the  rules  of  the  Court,  at  the  Oc- 
tober term,  1881,  of  that  Court;  that  upon  examination,  the 
Court  not  being  satisfied  as  to  what  the  decision  should  be, 
set  aside  the  submission;  and  ordered  a  reargument  at  the 
present  term.  Knowing  these  facts,  and  pending  this  case, 
it  would  be  little  short  of  presumption  in  us,  in  advance  of 
the  decision  of  the  points  in  that  case,  to  hold,  that  the  un- 
constitutionality of  Article  XIY,  of  the  Constitution  of  Cal- 
ifornia so,  satisfactorily^  appears,  as  to  justify  us  in  declaring 
it  void;  and,  on  that  ground,  grant  the  injunction  sought, 
especially,  as  this  Court  could  as  well  interfere  by  injunction 
afterward,  to  prevent  the  execution  of  the  ordinance,  as 
now  to  prevent  its  passage,  should  it  be  held  by  the  Su- 
preme Court  to  be  void.  Besides,  the  Supren\e  Court  of 
California  upheld  the  provision  of  the  State  Constitution  in 
question  in  Sfring  VaUey  Water  Works  v.  The  Board  of  Su- 
pervisors of  San  ^ancisco— the  case  now  before  the  Supreme 
Court  of  the  United  States.  (7  Pac.  Coast  Law  Journal,  614.) 
While  the  decisions  of  the  Supreme  Court  of  the  State  are 
not  controlling  in  the  National  Courts  upon  questions,  as  to 
whether  State  laws  and  Constitutions  conflict  with  the  Con- 
stitution of  the  United  States,  they  are,  certainly,  entitled  to 
the  very  greatest  respect;  and  where  that  Court  sustains  the 
constitutionality  of  a  law,  and  the  Supreme  Court  of  the 
United  States  itself,  hesitates,  it  can  hardly  be  expected, 
that  we  should  be  swift  to  say,  that  the  provisions  in  ques- 
tion are,  so  clearly,  unconstitutional,  as  to  justify  us  in  de- 
claring them  void,  for  the  purpose  of  granting  the  provisional 
remedy  of  an  injunction  before  a  final  hearing  of  the  case. 
It  is  insisted,  that  the  ante-election  pledges  of  the  mem- 
bers of  the  Board  of  Supervisors,  set  out  in  the  bill,  dis- 
analify  them  from  acting  in  fixing  the  water  rates;  and  that 
le  injunction  should  be  granted  on  that  ground.  We  do 
not  conceive,  that  we  are  authorized,  in  this  collateral  way,  to 
inquire  into*  the  personal  qualifications  of  the  several  mem- 
bers of  the  Boara  of  Supervisors,  to  sit  as  members  of  that 
Soard,  generally,  or  in  particular  cases.  They  are  regularly 
elected,  accepted  and  qualified  members  of  the  Board,  and 
are  acting  as  such  in  pursuance  of  the  laws  organizing  said 
Board  providing  for  the  election  and  qualification  of  its 
members.  We  have  no  jurisdiction  to  review  the  subject  of 
their  personal  qualifications.  Being  members,  thejr  are  au- 
thorized to  penorm  such  duties,  as,  legally,  come  within  the 
purview  of  the  authority  of  the  Board,     nxki  suppose  it  were 
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otherwise,  we  are,  still,  thrown  back  upon  the  question  al- 
ready discussed — the  constitutionality  of  the  proyisions  of 
the  State  Constitution,  under  which  the  Superyisors  are  as- 
suming to  act.  If  it  be  competent  at  all,  under  the  proyis- 
ions in  question,  for  the  people  of  San  Francisco,  through 
their  representatiyes,  in  the  Board  of  Superyisors  topass^e 

Sroposed  ordinance,  and  they  had  determined  to  do  so,  it  is 
i$cult  to  perceiye,  why,  in  looking  around  for  agents,  or  re- 
presentatiyes to  carry  out  their  will,  it  is  unlawful  to  ask,  in 
adyance  whether  those  seeking  to  represent  them  will  obey 
their  command  in  these  particulars,  or  to  require  a  ptedge  to 
that  effect  before  committing  the  trust  to  them.  I  suppose 
a  banker,  or  any  other  business  man,  about  to  appoint  a 
cashier,  or  other  agent,  would  be  entitled  to  require  apled^ 
of  the  applicant  for  appointment,  to  transact  the  business  in 
accordance  with  the  yiews  of  the  principal,  rather  than  fol- 
low his  own  ideas  of  what  should  oe  done.  It  may  be,  that 
it  would  be  more  conduciye  to  the  public  interests,  and  bet- 
tor comport  with  his  own  personal  aignity,  if  a  candidate  for 
employment  in  some  great  public  legislatiye  trust,  would  de- 
cline to  pledge  himself,  further  than  to  examine  eyery^  ques- 
tion presented  for  legislatiye  consideration,  fully,  and  fairly, 
in  the  light  of  all  attainable  information,  and  then  act  in  ac- 
cordance with  the  dictates  of  his  best  jud^ent  as  to  what 
the  public  interests  really  required.  But  this  is  not  the  ques- 
tion presented  for  our  consideration.  It  is  a  question  as  to 
what  the  people  are  authorized  to  do,  .through  their  repre- 
sentatiyes, and  what  they  are  lawfully  authorized  to  recjuire 
of  those  seeking  to  represent  the  people  under  the  proyision 
of  the  Constitution  of  the  State  in  question.  This  is  not 
like  the  cases  cited  of  candidates,  who  promise  to  senre 
without  salary,  or  compensation,  in  case  of  their  election. 
That  is  palpable  bribery — an  offer  to  purchase  an  election 
for  a  money  consideration,  not  a  mere  expression  of  coinci- 
dence of  opinion  and  promise  of  co-operation  with  the  con- 
stituent in  securing  a  lawful  object.  It  makes  no  difference, 
whether  the  candidate  offers  the  gross  sum  of  his  salary  to 
his  constituents  in  a  body,  or,  whether,  he  takes  his  salary  in 
the  usual  way,  but  before  the  election,  uses  an  equal  amount 
of  money  in  buying  up  indiyidual  yotes  at  small  sums  each. 
One  mode  of  buying  votes  is,  in  effect,  as,  clearly,  bribery,  as 
the  other.  But  conceding  the  right  of  the  people  to  do  the 
act  pledged  through  their  representatives,  the  Act  now  under 
consideration  is  simply  requiring  in  advance  of  his  appoint- 
ment, a  promise  from  the  agent  or  representative,  that  he 
will  do  what  the  principal  is  authorized  to  do,  and  what  he 
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would  do  himself,  if  he  conld  act  in  person.  And  the  only 
qaestion  for  us  to  o<ynsider,  is,  Is  such  a  pledge  illegal,  in  such 
sense,  that  a  Court  can  say  it  will  vitiate  all  his  acts  within 
the  purview  of  his  pledge?    We  cannot  say  that  it  is. 

It  is  urged,  with  great  earnestness,  and  ability,  with  an 
abundant  citation  of  authorities,  bearing  upon  the  point, 
that  the  cit7  itself,  whose  mouth-piece  the  Board  of  Super- 
visors is,  IS  the  largest  consumer  of  water  furnished  by 
complainant,  and  that  the  members  of  the  Board,  personally, 
and  the  people  whose  agents  they  are,  are  the  consumers  of 
the  remainaer;  that  the  vendees,  therefore,  alone,  fix  the 
price  of  the  commodity  purchased,  and  which  complainant  is 
oomDelled  to  sell;  that  the  action  is  judicial  in  its  nature, 
pot  legislative,  and  that  upon  the  well-settled  principles  of 
individual  and  public  rights,  independent  of  all  legislation, 
and  constitutions,  one  cannot  sit  as  judge  in  his  own  case. 
If  the  validity  of  the  Constitutional  provisions  depended 
upon  the  distinction  between  judicial  and  legislative  action, 
still,  fixing  the  pricQ  of  water  for  the  future,  can  hardly  be 
caUed  strictly,  or,  purely,  judicial.  The  action  of  the  Board, 
is,  to  establish  a  rale  for  future  guidance,  not  to  determine 
whether  past  transactions  are  governed  by  a  rule  before 
established,  and  adjust  the  righte  of  the  parties  in  accord- 
ance therewith.  The  proposed  action  would,  certainly,  seem 
to  partake  in  part,  at  least,  of  the  quality  of  legislation.  It 
may  require  inquiry  and  the  exercise  of  judgment  to  enable 
the  Supervisors  to  act  intelligently,  but  that  is  true  of  all 
l^islation.  Most  acts  of  such  deliberative  bodies  involve 
action  in  some  sense  of  both  a  judicial  and  legislative  char- 
acter. But  we  need  not  seek  for  any  nice  distinctions  in 
these  particulars,  as  we  must  go  back  to  the  main  question, 
at  last,  and  doing  that,  we  find  the  case  covered  by  the 
Chranger  and  Sinking  Fund  cases,  already  considered.  In 
the  first,  the  price  of  the  services  performed  by  private 
parties,  deriving  no  rights  from  the  State,  wit]i  their  own 
means  and  property,  was  held  to  be  properly  fixed  through 
their  representatives  by  the  parties  receiving  the  service;  and 
in  the  latter,  under  the  reserved  power  to  repeal,  and  amend, 
that  vested  rights  of  one  party  under  an  executed  contract 
with  reference  to  the  future  might  be  modified  bv  the  other 
party  to  the  contract — said  party  being  in  a  similar  sense,  a 
judge  in  its  own  case.  It  can  make  no  difference  in  this  case, 
that  the  power  to  fix  the  rates  is  vested  in  a  municipal  body,  in- 
stead of  the  State  Legislature,  because  it  derives  the  authority 
to  fix  them  from  the  State  Constitution,  directly,  from  the 
sovereign  power,  and  not  by  a  redelegation  of  delegated  power 
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\>j  the  Legislature.  This  objection  that  a  person  cannot  be 
a  judge  in  his  own  case  was  not,  accidentally,  overlooked;  for 
it  was  expressly  pressed  upon  the  attention  of  the  Court  by 
Mr.  Justice  Fiela  in  his  dissenting  opinion.  Citing  the  case 
of  Colder  y.BuU,  decided  so  long  ago  as  1789,  and  quoting  from 
the  opinion  of  the  Court  rendered  by  Mr.  Justice  Chase,  he 
said:  *' In  Calder  v.  BnUf  *  *  *  Mr.  Justice  Chase  said,  that 
there  were  acts  which  the  Federal  and  State  Legislatures  could 
not  do  without  exceeding  their  authority ;  and,  among  them,  he 
mentioned  a  law  which  punished  a  citizen  for  an  innocent 
act;  a  law  that  destroyed  or  impaired  the  lawful  private  con- 
tracts of  ciiizem;  A  law  that  made  a  man  a  judge  in  his  own 
case;  and  a  law  that  took  the  property  from  A,  and  gave  it  toB. 
It  is  against  all  reason  and  justice,"  he  added,  ''  for  people 
to  intrust  a  Legislature  with  such  powers,  and,  therefore,  it 
cannot  be  presumed  that  they  have  done  it.  They  may  com- 
mand what  is  right,  and  prohibit  what  is  wrong;  but  they 
cannot  change  innocence  into  guilt,  or  punish  innocence,  as  a 
crime,  or  violate  the  ri^ht  of  an  antecedent  lawful  private  con- 
tract, or  the  right  of  private  property.  To  maintain  that  a  Fed- 
eral or  State  Legislature  possesses  such  power  if  they  had  not 
been  expressly  restrained,  would,  in  my  opinion^  be  a  politi- 
cal heresy  altogether  inadmissible  in  all  free  Bepublioan 
Governments.     3  Del.  388."    (99  U.  S.  765.) 

The  Act  under  which  the  complainant  was  incorprated,  and 
in  pursuanceof  which,  it  executed  its  part  of  the  contract  by 
introducing  into  the  city  pure  fresh  water  at  an  expense,  as 
is  claimed,  of  from  ten  to  fifteen  millions  of  dollars,  provided, 
that  the  rates  to  be  charged  should  be  fixed  by  a  Board  of 
Commissioners  to  be  selected,  'Hwo  b^such  city  and  county, 
*  *  *  two  by  the  water  company;  and  m  case  that  four  cannot 
agree  to  the  valuation,  then,  in  that  case,  the  four  shall 
choose  a  fifth  person,  and  he  shall  become  a  member  of  the 
Board :  if  the  four  Commissioners  cannot  agree  upon  a  fifth, 
then  the  Sheriff^  of  the  county  shall  appoint  such  fifth.  The 
decision  of  the  majority  of  said  Board  shall  determine  the 
rates  to  be  charged  for  water,  for  one  year,  and  until  new 
rates  shall  be  established."  Even  under  this  arrangement, 
which  gave  complainant  a  voice  in  fixing  the  price  of  the 
commodity  furnished  by  it  for  the  use  of  the  city  and  its  in- 
habitants, the  advantage  was  on  the  side  of  the  public,  as, 
in  case  of  a  disagreement  of  the  representatives  of  the  two 
parties  to  the  contract,  the  umpire  was  appointed  b^  one  of 
the  principal  oflScers  of  the  municipality,  whose  position  was, 
wholly,  dependent  upon  the  votes  of  the  consumers.  By  Uie 
provision  of  the  State  Constitution  in  question,  adopted  after 
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Ihe  complainant  had  expended  large  amounts  of  money  in 
executing  the  contract,  and  its  rights,  whatever  they  were, 
became  vested,  it  was  provided,  that  the  rates  of  compensa- 
tion to  be  collected  for  the  use  of  water  supplied  to  any  cilr 
and  county,  or  city,  or  town,  or  the  inhabitants  thereof, '  'shall 
be  fixed  annually,  by  the  Board  of  Supervisors  *  *  *  of  such 
city  and  county. '  And  it  was,  further,  provided,  that :  *  *  Any 
person,  company,  or  corporation,  collecting  water  rates  in 
any  oii^  and  county,  or  city,  or  town,  in  this  State,  otherwise 
ikon  as  90  established,  shall  forfeit  the  franchise  and  water  works 
of  such  person,  company,  or  corporation,  to  the  city  and  county, 
or  dty,  or  town,  where  the  same  are  collected,  for  the  public  use.'' 
It  would  seem  to  be,  onlv  necessary,  to  make  this  brief  state- 
ment of  the  case,  to  enable  one  of  ordinary  intelligence,  en- 
dowed with  a  reasonable  share  of  moral  sense,  to  perceive, 
the  monstrous  injustice  of  thus  placing  the  large  investments 
of  complainant,  made  under  the  stimulus  of  the  inducement 
held  out  by  the  Act  of  1858,  at  the  absolute  mercy  of  an  irre- 
sponsible public  sentiment,  or  of  public  cupidity.  This  last 
provision  would  seem  to  offer  a  large  premium  for  the  perpe- 
tration of  a  wrong — a  large  inducement  to  the  purchaser — the 
consumer — to  fix  the  price  at  unremunerative  rates,  in  order 
to  secure  the  large  property  by  forfeiture  and  confiscation, 
or  to  so  largely  diminish  its  value,  as  to  force  a  sale  to  the 
city  at  a  price  far  below  its  real  value.  It  was  alleged  in  the 
argument,  and  not  denied,  to  be  a  matter  of  public  history 
and  public  notoriety,  of  which  we  are  authorized  to  take  no- 
tice, that  such  designs  have  been  openly  and  publicly  avowed 
and  advocated  by  public  speakers.  ]!t  is  no  answer,  sound 
in  morals,  or  honest  in  a  business  point  of*  view,  whatever  it 
may  be  in  law,  to  the  wrong  complained  of  by  the  complain- 
ant^ that  if  it  does  not  like  the  conditions  of  its  future  exist- 
ence imposed  upon  it,  by  Article  XIY  of  the  State  Constitu- 
tion, it  can  withdraw  from  this  field  of  enterprise.  It  cannot 
withdraw  without  a  sacrifice  of  its  large  investments,  nor  can 
it  suspend  its  operations  for  a  single  day,  without  inflicting 
untold  misery  upon  a  large  population,  and  it  might  involve 
the  destruction  of  the  city.  Its  investment  is  useful  and  valua- 
ble for  no  other  purpose  than  to  supply  water  for  the  use  of 
the  people  of  San  Francisco.  To  nx  the  price  at  unremu- 
nerative rates,  is  to  confiscate  the  property. 

When  the  Supreme  Court,  in  the  Sinking  Fund  cases  said, 
'*  Whatever  Congress  might  have  prescribed  in  the  original 
charter  for  the  government  of  the  corporation  in  the  admin- 
istration of  its  affairs,  it  retained  the  power  to  establish  by 
amendment,'^   it  added,   ''In  so  doing  it  cannot  undo  what 
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has  been  already  done  ;  and  it  cannot  unmake  contracts  that  have 
already  been  made. " 

It  is  urged,  that,  this  reservation,  embraces  the  case  of  the 
Spring  Valley  Water  Works,  now  nnder  consideration ;  that 
the  contract  nnder  the  Act  of  1858  gave  the  complainant  a 
voice  in  fixing  the  price  of  water,  while  the  constitutional 
provision  in  question  takes  it  away  and  gives  the  power  to 
fix  the  price  to  the  purchaser  of  tlie  water,  alone;  and  that 
there  is  no  limit  on  its  power  to  reduce  the  price:  that  a  re- 
duction to  an  unremunerative  rate,  which  is  claimed  to  be 
contemplated,  would  render  it  impossible  to  pay  its  debts, 
or  continue  the  supply  of  water;  and  that  the  result  would 
be  a  confiscation  of  tne  large  investments  made;  that  these 
investments  constitute  what  '^haa  been  done''  under  the  con- 
tract; and,  that  by  this  means  to  deprive  the  company  of  its 
capital  so  invested,  and  of  the  rights  which  have  oecome 
vested  under  the  contract  of  1858,  which  has  become  fully 
executed  on  the  part  of  complainant,  is,  not  only  to  impose 
further  conditions  upon  its  future  existence,  and  the  further 
exercise  of  its  functions,  but  is  to  unmake  contracts  that  have 
already  been  made,"  and  have  already  been  executed,  and 
undo  what  has  already  been  done;  that,  although,  it  is  not 
bound  to  accept  the  new  conditions  imposed,  but  may  dis- 
solve and  retire  from  business  rather  than  submit  to  such 
conditions,  yet,  to  retire,  is  to  sacrifice  its  large  investments, 
as  they  are  available  for  no  other  purpose;  and  would  be  as 
ruinous,  as  to  go  on  at  a  loss.  To  us  there  appears  to  be  very 
great  force  in  these  propositions,  and,  if  these  were  new  ques- 
tions, this  argument  would,  certainly,  be  entitled  to  most  se- 
rious consideration.  But  the  Sinking  Fund  cases  involved 
substantially  the  same  conditions,  and  they  are,  therefore, 
controlling.  If  Congress  in  these  cases,  after  ^e  contract 
had  been  executed,  and  the  rights  of  the  corporations  had 
become  vested  under  it,  could  require  them  to  pay  into  the 
treasury  for  a  sinking  fund,  the  whole  of  the  earnings  for 
freight  carried  for  the  Government;  when  the  original  con- 
tract only  required  half;  and  pay  into  the  treasury  twenty- 
five  per  cent.,  of  their  net  earnings,  when  such  contract,  only 
required,  five  percent.,  it  is  not  easy  to  perceive  why  it  could 
not  require  a  similar  payment  of  all  their  net  earnings,  or 
even  of  the  gross  earnings.  The  right  to  demand  half,  or 
one-<^uarter,  involves  the  right  to  demand  all. 

Chief-Justice  Marshall  says,  '  *  The  power  to  tax,  involves 
the  power  to  destroy."  So,  as  there  is  no  limit,  the  power 
exercised  in  the  Sinking  Fund  cases,  involves  the  power  to 
destroy.     Should  the  amount  demanded  be  so  great,  as  not 
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to  leave  sufficient  money  to  enable  the  companies  to  operate 
their  roads,  and  require  suspension,  their  property  would  to 
all  intents  and  purposes,  be  as  effectually  destroyed  as  if 
wholly  taken  and  appropriated  to  public  use  or  blotted  out 
of  existence.     They  could  no  more  decline  to  accept  the  con- 
ditions, upon  which  their  future  existence  and  the  future 
operations  of  the  roads  depended,  without  a  sacrifice  of  all 
that  had  before  been  invested  and  acquired  under  their  con- 
tracts, than  could  the  Spring  Valley  Water  Works.     Their 
property  would  be  of  no  use  or  value,  except  for  railroad  pur- 
poses; and  if  it  could  not  be  used  for  that  purpose  by  rea- 
son of  the  onerous  conditions  imposed  by  Congress  under 
its  onlimited  power  to  amend,  it  would  be  equivalent  to  its 
loss.     There  would  be  an  undoing  of  what  '*  had  been  done," 
by  making  investments  under  it,  and  unmaking  a  contract 
that  "had  already  been  made'*  in  the  same  sense  as  is 
claimed  in  case  of  the  Spring  Valley  Water  Works.     The 
conditions  of  the  two  cases  appearing  to  us  to  be  precisely 
similar  in  these  particulars,  the  decision  in  the  Sinking  Fund 
cases  must  govern  us  on  this  point  also.     If  those  decisions 
are  to  be  in  any  way  qualified,  or  limited,  it  can  only  be  done 
bv  the  Supreme  Court  itself.    If  this  provision  of  the  State 
donstitution  should  be  finally  sustained  by  the  Supreme 
Court  of  the  United  States,  tnere  are  but  two  courses  for 
complainant  to  pursue — either  to  submit  to  such  wrongs  as 
may  be  imposed  from  time  to  time  at  the  demand  of  the 
people,  or  sacrifice  its  investment  and  retire  from  the  field, 
unless  the  power  should  be  exercised  in  so  outrageous  a  man- 
ner as  to  call  upon  the  Courts  to  interfere  in  some  mode,  if 
any  there  be,  to  protect  it  on  the  ground  of  fraud,  oppres- 
sion, or  gross  abuse  of  power.     In  this  case,  also,  the  power 
to  fix  the  price  of  water  is  the  power  to  destroy,  and  that 
power  is  now  vested  in  the  purchaser  alone.     The  complain- 
ant may  pertinently  repeat  the  question  of  the  great  Chief- 
Justice:    "Is  it  a  case  for  confidence?"    We  refer  to  this 
matter,  not  as  intending  to  express  an  opinion,  that  the  action  at 
present  contemplated,  will,  in  fact,  work  a  great  wrong  to  the 
complainant,  as  we  are  not  now  sufficiently  advised  on  that 
point,  to  determine  the  question ;  but  to  call  attention  to  what 
may  be  done  under  the  power  in  obedience  to  excited  popular 
sentiment,  should  the  validity  of  the  provision  be  ultimately 
sustained.    The  complainant  alleges  in  the  bill,  that  the  re- 
daction contemplated  in  the  proposed  ordinance,  will  be  so 
great  as  to  ruinously  affect  its  property;  and,  indeed,  it  is 
claimed,  in  the  argument,  that  under  the  circumstances,  the 
establishment  of  tiie  rates  as  provided  in  the  ordinance,  will 
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constitate  an  abuse  of  discretion  calling  for  judicial  inter- 
ference. But  this  application  is  made^  and  rests  on  the  biD, 
alone,  unsupported  oj  other  eyidence,  and  the  facts  on  this 
point  are  distinctly  met  by  a  denial  by  the  affidavits  of  the 
defendants.  This  is  a  sufficient  answer  to  the  application 
for  an  injunction,  if  the  Court  is  authorized  to  interfere  on 
that  ground. 

We  are,  therefore,  not  called  upon  to  determine,  at  present, 
whether  the  prices  contemplatea  are  so  low,  as  to  constitate 
an  abuse  of  the  discretionary  powers  of  the  Superrisors, 
assuming  the  constitutional  provision  under  .which  they  are 
acting,  to  be  valid,  when  properly  executed,  or,  if  ad  abuse  of 
their  discretion,  what  relief  it  is  competent  for  the  Court  at 
this,  or  any  other  stage  of  the  proceedings,  to  afford.  To 
determine  this  question  now,  would  be  to  decide  the  case 
before  hearing  the  evidence. 

We  believe  we  have  disposed  of  all  the  points  relied  on 
by  complainant.  For  the  reasons  stated,  an  injunction  must 
be  denied,  and  it  is  so  ordered. 

The  preliminary  restraining  order,  issued  to  preserve  the 
rights  of  the  parties  tn  statu  quo,  till  the  merits  of  the  case 
presented  by  the  bill  could  be  considered  and  determined, 
having  performed  its  office,  it  is  now  dissolved. 

March  9,  1883.  _    . 

[Note. — ^For  the  opinion  of  Judqe  Hoffman  in  this  case,  see 
Vol.  XI,  No.  4,  Pacifio  Coast  Law  Joubnal,  anie,\ 


Abstracts  of  Recent  Decisions. 

Undue  Influbnoe — Will.  Where  a  testator  was  persuaded  to 
embrace  Spiritualism,  became  so  possessed  of  it  as  to  let  it  dom- 
inate his  life,  and  willed  all  his  estate  to  the  spirit-medium  whom 
he  consulted,  held  that  undue  influence  was  presumed. — HKymp- 
son  V.  Hawkes,  U.  S.  Cir.  Ct.  Ind.,  14  Fed.  Rep.  902. 

Lakdlobd  and  Tenant.  A  tenant  for  years  who  erects  fixtures 
for  the  benefit  of  his  trade  or  business,  may,  at  any  time  during 
the  term,  remove  them  from  the  demised  premises,  but  cannot 
after  the  expiration  thereof,  unless  he  remain  in  possession  and 
hold  over  so  as  to  create  an  implied  renewal  of  the  lease.  The 
refusal  of  the  owner  of  the  premises,  after  he  has  taken  posses- 
sion thereof,  to  permit  the  former  tenants  to  remove  the  fixtures 
which  they  have  attached  to  the  premises  during  the  term,  does 
not  enable  the  latter  to  maintain  trover  against  the  owner  of 
the  freehold.— JOarra^  v.  Baird,  Sup.  Ct.  Pa.,  Nov.  20, 1882; 
40  Leg.  Intel.  121. 
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ENTIRETY  OF  CONTRACT  FOR  PERSONAL   SERVICE. 

The  Supreme  Court  of  Wisconsin  (Diefenboqk  y.  Stark,  14 
N.  W.  Rep.  621)  has  recently  held  that  a  party  who  has  con- 
tracted to  work  for  a  period  of  six  months,  at  a  fixed  salary  per 
month,  could  not  recover  on  a  guantum  meruU,  he  having  volun- 
tarily abandoned  his  service  before  the  expiration  of  the  full 
period. 

In  the  Central  Law  Journal  (Vol.  XVI,  pp.  121,  201,  207,  208) 
the  following  authorities,  in  support  of  this  decision,  are  col- 
lected, viz.:  1  Wend.  514;  13  Johns.  94,  390;  12  Johns.  165;  19 
Johns.  387;  8  Vt.  54;  3  Ala.  440;  34  Ala.  155;  22  HI.  429;  1  Ind. 
276;  19  Pick.  528, 349;  13Vt.  268;  19  Mo.  40;  34 Mo.  79;  2E.D. 
Sm.  192;  1  Grant's  Cases  (Pa.),  151;  6  Vt.  383,  35;  17  Vt.  355; 
2  Pick.  267;  and  the  following  in  favor  of  the  opposite  doctrine, 
viz.:  BritUm  v.  Turner,  6  N.  H.  481;  8  Iowa,  106;  24  Iowa,  463; 
39  Iowa,  382;  21  Kan.  99;  11  Neb.  209;  5  Ind.  115,  142;  36  Tex. 
149;  27  Miss.  305;  3  Ind.  73;  11  Vt.  560;  25  Conn.  188;  38  Mo. 
61;  Field  on  ©am.  327,  332,  334,  335;  and  18  Wend.  187. 

The  most  complete  investigation  of  this  question  is  to  be 
found  in  2  Sutherland  on  Damages,  454-478,  where  the  author- 
ities are  very  extensively  enumerated,  and  shown  to  be  decidedly 
in  favor  of  the  Wisconsin  decision. 

''These  contracts  are  entire  when  it  is  the  intention  of  the 
parties  that  service  for  a  specified  period,  or  some  stipulated 
service  or  work,  shall  be  performed,  before  any  part  of  the  con- 
sideration or  wi^es  can  be  demanded,  and  then  that  they  are  to 
be  paid  in  on^um."  If  the  contract  is  silent  as  to  the  time  of 
payment,  tl^fixing  of  the  wages  at  so  much  per  month,  or  week, 
^  ^7f  0!e&  not  necessarilv  change  this  rule. 
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Formerly,  the  rule  was  very  stringent,  and  it  was  held  that 
there  could  be  no  recovery  on  a  quantum  meruU^  though  the  em- 
ployee was  prevented  by  sickness  or  death  from  completing  his 
time  of  service,  and  this  upon  the  theory  that  there  being  ''  an 
express  contract,  nothing  could  be  implied  relating  to  the  same 
subject."  This  rule  has  been  relaxed,  and  the  employee  is  now 
entitled  to  recover  on  a  quantum  meruit ,  when  there  has  been 
an  ''  earnest  and  bona  fide  endeavor  to  fulfill,"  which  has  been 
frustrated  by  sickness  or  other  similar  cause. 

'*  This  relaxation  of  the  rule  shows  that  the  rule  is  technical, 
and  does  not,  in  truth,  rest  upon  the  principle  that  there  can 
exist  no  legal  obligation  to  pay,  except  on  the  terms  of  the  ex- 
press contract."  The  better  explanation  is,  that  ''the  loss  of 
all  wages  for  failure  of  complete  performance  is  treated  as  in 
sort  a  penalty,  but  a  wholesome  one,  to  secure  a  full  and  faith- 
ful execution  of  contracts." 

In  California  the  rule  of  the  Wisconsin  Court  is  adopted 
{Hulchinson  v.  Whitmore,  2  Cal.  310,  Hogan  v.  TeUaw,  14  Cal. 
255),  but  very  slight  evidence  is  required  to  show  an  assent  or 
agreement  to  apportion  the  contract,  and  relieve  against  this 
penalty. 

DIVORCE. 

The  newspapers  recently  reported  an  actor,  who  had  been 
divorced  in  New  York  under  a  decree  forbidding  him  from  mar- 
rying again  during  the  life-time  of  his  former  wife,  and  who  had 
married  again  in  another  State,  notwithstanding  the  dis  decree , 
as  saying,  in  extenuation  of  his  so  doing,  ''A  Judge  of  the 
Supreme  Court  of  New  York  has  just  done  the  same  thing." 

In  an  article  in  the  North  American  Review  (April)  Judge 
John  A.  Jameson  says  that  of  the  714  divorces  obtained  in  Cook 
County  (Chicago)  in  1882,  two-thirds  were  either  fraudulent  in 
fact,  or,  with  a  reasonably  conciliatory  temper  on  the  part  of  the 
couples  divorced,  and  under  sufficiently  stringent  regulations, 
were  avoidable  or  preventable. 

Dr.  Dix,  in  a  lecture  recently  delivered  by  him,  says  that  ''  in 

■ 

New  England  two  thousand  families  are  broken  up  by  divorce 
every  year." 

In  Uie  Western  Reserve  of  Ohio,  during  the  years  1878  and 
1879,  there  was  .one  divorce  to  every  11.8  marriages;  in  Ver- 
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mont.in  1878,  there  was  one  divorce  to  every  14  marriages;  in 
Gonnectictit,  for  a  period  of  twenty-one  years,  there  was  one 
divorce  to  every  11.6  marriages;  in  Massachusetts,  for  a  period 
of  nineteen  ^'^ears,  there  was  one  divorce  to  every  35.8  marriages. 

In  San  Francisco  there  were  333  divorces  in  1880,  364  in  1881, 
and  366  in  1882.  There  was  in  San  Francisco,  during  1882,  one 
divorce  to  every  7.14  marriages.  In  Chicago,  during  1882,  there 
was  one  divorce  to  every  13.4  marriages. 

Do  not  these  statements  seem  appalling?  Judges  setting  a 
bad  example;  Courts  lax  and  indolent  in  trying  suits  for  a  disso- 
lution of  the  marriage  tie;  husbands  and  wives  rushing  from 
the  «narriage  altar  to  the  divorce  courts;  fathers  and  mothers 
forsaking  their  helpless  babes,  in  order  to  swear  away  each 
other's  good  name  in  the  tribunals  of  the  law;  children  growing 
up  in  utter  ignorance  of  all  the  sacred  associations  that  cluster 
around  the  words  **home"  and  "motfier"  Concubinage  takes 
the  place  of  marriage;  crimes  against  chastity  and  child-birth 
increase;  the  outraged  husband  besmears  the  stain  upon  h],s 
honor  with  the  blood  of  the  seducer;  adultery  is  mutually  con- 
doned to  make  easy  the  way  to  a  new  and  unhallowed  love. 
These  are  a  few  of  tlie  certain  results  of  this  divorce-cursed  age. 

If  marriage  is  a  sacrament,  recognize  the  rule  that  marriage 
can  be  dissolved  but  for  one  cause,  viz. ,  aduUery,  and  punish  the 
guilty  party  as  a  criminal!  If  marriage  is  simply  a  civil  contract, 
let  it  be  governed  only  by  the  law  of  contracts. 

But  if  marriage  is  a  status,  a  contract  and  something  more,  a 
peculiar  relation,  so  essential  to  the  frame-work  and  stability  of 
society  that,  though  consummated  as  a  contract,  it  passes  im- 
mediately out  of  the  control  of  the  contracting  parties  and  be- 
comes the  peculiar  care  of  the  State,  then  see  to  it  that  the  con- 
tracting parties  do  not,  through  the  State's  indifference,  regain 
control  Uiereof . 

Judge  Jameson,  in  the  Nor(h  American  Review,  makes  a  very 
important  suggestion,  viz. :  that  in  all  divorce  suits  a  guardian 
ad  litem  be  appointed  for  the  children,  with  right  to  intervene  in 
favor  of  either  party  or  against  both,  the  complaining  party 
being  compelled  to  provide  his  fee.  We  are  in  favor  of  the  ado^ 
tion  of  this  suggestion,  as  many  a  wrongful  divorce  would  be 
thereby  prevented,  many  a  " household  wreck'*  be  averted,  and 
thus  the  condition  of  society  be  veiy  much  improved. 


148  OuBBENT  Topics. 

Another  remark  of  Judge  Jameson's  is  suggestiTe,  viz. :  ''  The 
more  uneducated  and  inconspicuous  the  married  parties,  the 
more  numerous  the  divorces  *  *  *.  Not  because  those  of  a 
higher  social  standing  are  necessarily  more  virtuous,  but  beca^ise 
the  social  pressure  upon  (hem,  and  perhaps  their  more  intelligent 
perception  of  the  consequences,  is  greater,"  There  is  great 
safety  in  this  ''social  pressure  "  and  an  *'  intelligent  perception 
of  the  consequences"  of  this  ''social  pressure"  deters  many 
from  making  public,  through  divorce  proceedings,  their  domes- 
tic discords  and  sins.  In  proportion  as  this  "  social  pressure" 
is  weakened,  in  proportion  as  the  consequences  of  a  rupture  of 
the  marital  relations  are  ''socially'*  less  disastrous,  in  Budii  a 
proportion  will  divorces  become  more  prevalent  in  the  class  of 
"  educated  and  socially  conspicuous"  persons;  in  such  a  pro- 
portion are  they  becoming  more  numerous  in  this  class.  Let 
"  society"  ostracize  the  faithless  wife,  the  unnatural  mother,  and 
the  husband  who  neglects  his  wife  and  children ;  let  the  Courts 
place  in  the  way  of  those  seeking  a  divorce  all  of  the  "law's 
delays,"  and  let  a  law  be  enacted  requiring  the  party  complain- 
ing to  pay  the  expense  of  a  guardian  ad  litem  of  the  children, 
and  we  shall  hope  to  see  a  more  healthy  condition  of  society. 

We  are  in  favor  of  allowing  a  divorce  for  causes  other  than 
adultery.  Extreme  cruelty  and  habitual  drunkenness  are  causes 
sufficient  to  justify  a  dissolution  of  the  marital  relations.  Willful 
failure,  or  incompetency,  on  the  part  of  the  husband  to  support 
his  wife,  and  a  continued  and  causeless  desertion  by  either 
spouse,  are  sufficient  causes.  A  forced  marital  union,  when 
good  cause  exists  for  dissolving  it,  is  productive  of  more  harm 
to  the  State  than  would  result  from  a  divorce.  But  the  Courts 
should  scrutinize  carefully  every  case,  and  the  proceedings 
should  have  all  the  publicity  of  a  criminal  trial.  The  custom 
of  referring  divorce  cases  to  referees,  to  take  the  testimony  in 
private  and  report  it  to  the  Court,  should  be  abolished.  The 
records  of  divorcee  cases  should  be  as  open  to  public  inspection 
as  are  all  other  records.  "  If  the  laws  are  severe  and  rigorous, 
there  will  be  no  frauds;  if  the  laws  are  lax,  there  will  be  a 
temptation,  and  trickery  and  dishonesty  will  arise."-  A  strict 
enforcement  of  the  law,  and  entire  publicity,  will  not  only  pre- 
vent fraudulent  divorces,  but  will  bring  very  forcibly  to  bear  that 
"  social  pressure"  to  which  most  men  and  women  are  so  pliable. 
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Supreme  Court  of  California. 

Department  No.  1. 


[PUed  March  7,  1883.] 

No.  7733. 
ODD  FELLOWS'  SAVINGS  BANK,  Respondent, 

THOMAS  NOONAN  et  al.,' (MATTHEW  NUNAN,  Ap- 
pellant.) 

M OSTOAOS  —  FniDiNO  —  EviDKNGB  —  IssuB  —  Tbiaij.  Mortgage  foreolosnre. 
Held,  the  eyidenoe  is  Bufficieot  to  sastaiii  the  flnding  thftt  the  lease- 
hold intereBt  with  the  appurtenanoes,  purchased  from  the  estate  of 
Armstrong,  and  taken  in  the  name  of  Matthew  Nnnan,  was  in  fact  the 
property  of  the  defendant  Thomas  Noonan.  The  objection  that 
there  was  no  snoh  issne  between  the  defendants,  Thomas  and  Mat- 
thew, is  not  Well  taken.  The  latter  expressly  alleged  that  he  was  the 
owner  of  the  whole  of  the  leasehold  and  appurtenances  (indnding  the 
purchase  of  the  estate  from  Armstrong)  on  which  issue  was  taken  by 
the  defendant  Thomas.  Having  raised  the  issue,  he  cannot  com- 
plain that  the  Court  determined  it. 

Obdbb  of  Sals.  The  order  in  which  the  Gourt  below  directed  the  respect- 
ire  interests  in  the  property  embraced  in  the  plaintiff's  mortgage  to 
be  sold,  and  the  application  of  the  proceeds,  are  just  as  they  should  be. 

Appeal  from  Superior  Court,  San  Francisco. 

M.  C.  HasaeU  for  appellant. 

Roche  (t  Desbeck,  J.  G.  Bates,  John  M.  Burnett  and  D.  H. 
WhUtemore  for  respondents. 

By  the  Coubt: 

We  do  not  perceive  in  this  case  any  just  cause  of  complaint 
on  tiie  part  of  the  defendant  Matthew  Nunan.  The  evidence 
is  undoubtedly  sufficient  to  sustain  the  finding  of  the  Gourt 
below  to  the  effect  that  the  leasehold  interest,  with  the  ap- 
purtenances, purchased  from  the  estate  of  Armstrong,  and 
t&ken  in  the  name  of  said  Matthew  Nunan,  was  in  fact  the 
property  of  the  defendant  Thomas  Noonan.  The  objection 
that  there  was  no  such  issue  between  the  defendants  Thomas 
and  Matthew  is  not  well  taken.  The  latter  expressly  alleged 
tbat  he  was  the  owner  of  the  whole  of  the  leaseholcl  and  ap- 
purtenances (including  the  purchase  from  the  estate  of  Arm- 
strong) on  which  issue  was  taken  by  the  defendant  Thomas. 
Having  raised  that  issue,  he  cannot  complain  that  the  Court 
determined  it.  The  order  in  which  the  Court  below  directed 
the  respective  interests  in  the  properiy  embraced  in  the 
plaintiff's  mortgage  to  be  sold,  and  the  application  of  the 
proceeds,  are  just  as  they  should  be. 

Jugdment  and  order  affirmed. 
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Depabtiqsnt  No.  2. 


fFUed  March  2,  1883.  | 
No.  7960. 

FORBES,  Respondent,  v.  SOOTT  et  al..  Appellants. 

JuDOMXin — Obdbb — Dbtaitlt — ^MisTAKK — SuBPRiBB.  Appeal  from  order  Ta- 
oating  judgment  and  £rom  order  snbseqnently  made  denying  the  de- 
fendant's motion  to  yaoate  said  order  vacating  judgment.  Beld,  the 
object  of  Section  473  0.  G.  P.  was  to  meet  such  a  case  as  is  here 
presented. 

Appeal  from  Superior  Court,  San  Francisco. 

Crittenden  and  Bobiiison,  Olney  &  Byrne  for  appellants. 
Piaiey  it  Harrison  for  respondent. 

By  the  Coubt  : 

The  object  of  Section  473  C.  0.  P.  was  to  meet  such  a 
case  as  is  here  presented. 
Order  affirmed. 

Department  No.  2. 


(Tiled  March  8,  1883.J 
No.  8106. 

FUNKE,  Jb.,  Appellant,  v,  LYONS  et  al.,  Bespondents. 

Tbadb-mabk — Complaint — Demu^bkb.  Action  to  restrain  defendants  from 
using  plaintiff's  trade-mark.  Defendants'  demurrer  was  sustained, 
and  on  appeal  by  plaintiff  it  is  held  the  complaint  was  sufficient. 

Appeal  from  Superior  Court,  San  Francisco. 

McAllister  dk  Bergin,  Burnett  and  Bartlett  for  appellant. 
Winuns,  Belknap  dt  Godoy  for  respondents. 

By  the  Coubt  : 

This  action  was  brought  to  restrain  defendants  from  using 
plaintiff's  trade-mark.  The  defendant  demurred  on  the 
ground  that  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  demurrer  was  sustained, 
and  from  the  judgment  rendered  thereon  plaintiff  appealed. 

On  the  hearing  in  this  Court  the  demurring  parties  did 
not  appear,  nor  did  they  file  points  or  authorities.  We  are 
therefore  not  informed  as  to  the  points  on  which  the  defend- 
ants relied,  further  than  we  gather  from  an  examination  of 
the  complaint  and  of  the  appellant's  authorities.  From  such 
examination  it  appears  to  us  that  the  complaint  was  suffi- 
cient. 

The  judgment  is  therefore  reversed,  and  the  cause  is  re- 
manded, with  instructions  to  overrule  the  demurrer,  with 
leave  to  defendants  'to  answer. 
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Department  No.  2. 


[Filed  March  12,  1883.] 
No.  7606. 

MoVERRT,  Appellant,  v.  KIDWELL  et  al..  Respondents. 

STBIBT    AsSBSSMBMT  —  SkWBB  —  FbaUD  —  GONTBAOT —  SUPKBIMTBNDBNT     OV 

Stbbbtb — DbtaHiB — Spxgifigatiokb.  Action  to  recover  an  assess- 
ment for  constracting  a  sewer.  The  contract  provided  that  the 
work  should  be  done  to  the  satisfaction  of  the  Superintendent 
of  Streets  or  his  deputy.  Plaintiff  claimed  that  the  satisfaction 
of  the  Superintendent  or  his  deputy  must  be  controlling  as  to 
whether  the  work  was  properly  done  and  suitable  materials  furnished. 
Held,  that  may  be  so  as  to  details  not  specially  set  forth  in  the  con- 
tract and  specifications;  but,  as  to  matters  thus  specially  set  forth, 
the  contract  and  its  requirements  must  be  held  to  prevail. 
In. — Id.  It  may  be  true  that  the  satisfaction  of  the  Superintendent  or  his 
*  deputy  would  be  prima  facie  evidence  of  the  proper  performance  of 
the  contract — ^nothing  to  the  contrary  appearing;  but  fraud  on  the 
part  of  the  plaintiff  was  set  up  as  a  defense,  and  on  that  issue  the 
Court  found  against  plaintiff. 

Appeal  from  Superior  Court,  San  Francisco. 

Wood  and  Bates  for  appellant. 
Taylor  dt  Haight  for  respondents. 

By  the  Goxjbt  : 

This  is  an  action  to  recover  an  assessment  for  constructing 
a  sewer  in  the  city  and  county  of  San  Francisco.  The  de- 
fense was  that  the  sewer  was  not  constructed  in  accordance 
with  the  contract  and  specifications.  The  Court  found  that 
the  contract  required  tne  work  to  be  done  in  a  good  and 
workmanlike  manner,  the  bricks  to  be  sound  and  hard- 
burned,  one  barrel  of  cement  to  be  used  to  each  barrel  of 
sandy  and  no  lime  to  be  used;  that  at  least  seven  per  centum 
of  the  bricks  used  were  not  sound  hard-burned  bricks,  but 
were  of  quality  inferior  thereto,  and  were  used  with  intent 
to  cheat  and  defraud  the  defendants;  that  the  plaintiff  used 
from  ten  to  fifteen  per  centum  more  sand  than  the  specifica- 
tions called  for.    ' 

Although  the  evidence  is  conflicting,  yet  there  is  sufficient 
to  sustain  the  findings. 

The  contract  also  provided  that  the  work  should  be  done 
to  the  satisfaction  of  the  Superintendent  of  Streets  or  his 
deputy.  The  plaintiff  claims .  that  the  satisfaction  of  the 
Superintendent  or  his  deputy  must  be  controlling  as  to 
whether  the  work  was  properly  done  and  suitable  materials 
furnished.     That  may  be  so  as  to  details  not  specially  set 
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forth  in  the  contract  and  speoificatioiis;  but  as  to  matters 
thus  specially  set  forth,  the  contract  and  its  requirements 
must  be  held  to  prevail. 

It  may  also  be  true  that  the  satisfaction  of  the  Superin- 
tendent or  his  deputy  would  be  prima  facie  evidence  of  the 
proper  performance  of  the  contract,  nothing  to  the  contrary 
appearing;  but  fraud  on  the  part  of  the  plaintiff  was  set  up 
as  a  defense,  and  on  that  issue  the  Court  found  very  clearly 
against  him.  Looking  at  the  evidence  before  us,  we  will  not 
disturb  the  action  of  the  Court  below. 

We  see  no  error;  the  order  is  therefore  affirmed. 


Department  No.  1. 


[Filed  March  7,  1883.] 
No.  7796. 

WABBEN,  Appellant,  v.  MOULD  et  al.,  Bbspondents. 

y  FiMDnvG.  The  sabstantiye  fact  on  which  the  oanse  of  action  stated  in  the 
complaint  depends,  being  found  against  the  plaintiff  on  evidence  suffi- 
cient to  sustain  the  finding,  judgment  was  properly  given  for  defend- 
ants. 

Appeal  from  Superior  Court,  San  Francisco. 

Estee  &  BoaU  for  appellant. 
Oampbell  &  Gampbeu  for  respondents. 

By  the  Coubt  : 

The  complaint  charges  that  the  plaintiff  delivered  to  the 
defendants  certain  shares  of  stock  to  be  by  them  sold  on 
commission  for  and  on  account  of  the  plaintiff;  that  the  de- 
fendants did  sell  the  stock  so  delivered  to  them  for  the  plain- 
tiff, and  that  after  deducting  the  defendants'  commission 
there  remains  due  to  the  plaintiff  of  the  proceeds  of  the  sale 
$4,227.42. 

The  Court  below  found  the  fact  to  be  that  the  plaintiff  did 
not  at  any  time  deliver  to  the  defendants,  or  to  either  of 
them,  any  of  the  stock  mentioned,  to  be  by  them  sold  for  or 
on  account  of  the  plaintiff;  and  as  we  find  in  the  record  suffi- 
cient evidence  to  sustain  that  finding,  it  is  unimportant  to 
inquire  whether  the  defendant  Wetmore  was  or  was  not  a 
partner  of  the  defendant  Mould.  The  substantive  fact  .on 
which  the  cause  of  action  stated  in  the  complaint  depends, 
being  found  against  the  plaintiff,  on  evidence  sufficient  to 
sustain  the  finding,  judgment  was  properly  given  for  defend- 
ants. 

Judgment  and  order  affirmed. 
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Depabtment  No.  1. 


[Filed  March  7, 1883.] 
No.  8751. 

HULME  AND  WALLACE,  Petitionebs, 

v. 

THE  8UPEE10B  COURT  OP  SAN  PRANCISCO  and 
HON.  CHARLES  HALSET,  Judge,  etc., 

Respondents. 

BiosxYXB — Insolvbnct — Ordeb.  Even  if,  without  preyioos  order  of  Court, 
bat  with  the  oossent  of  the  parties  defendant  to  the  litigation,  a  re- 
ceiver may  take  possession  of  property  in  their  hands,  snoh  consent 
cannot  be  appealed  to  as  authorizing  him  to  take  property  out  of  the 
possession  of  a  third  person  claiming  title  thereto. 

Id. — Id.  Upon  oross-affidayits  the  Court  ordered  that  the  receiyer  "forth- 
with return  and  deliver  to  W.  &  D.  the  property  "—describing  it.  EM, 
the  Court  \ifA  jurisdiction  to  make  the  order. 

Id. — ^Id.  The  consent  order,  by  its  express  terms,  reserved  all  the  rights  of 
W.,  and  there  is  no  principle  of  estoppel  which  could  prevent  him 
from  subsequently  asserting  them, 

Beyiew. 

Eyre  dc  Prank  for  petitioners. 
Splivalo  for  respondents. 

By  the  Coubt  : 

Even  if,  without  previous  order  of  Court,  but  with  the  con- 
sent of  the  parties  defendant  to  the  litigation,  a  receiver  may 
take  possession  of  property  in  their  hands,  such  consent 
cannot  be  appealed  to  as  authorizing  him  to  take  property 
out  of  the  possession  of  a  third  person,  claiming  title  thereto. 

The  sworn  petition  of  Wise  for  a  return  of  the  property 
alleged  that  he  and  his  partners  were  owners  of  and  had  ac- 
tual possession  of  the  personal  property  described  therein 
when  the  same  was  taken  out  of  their  possession,  without 
right,  by  the  receiver,  Wallace.  In  his  counter-affidavit  Wal- 
laee  denied  that  Wise  or  his  partner  ever  had  possession  of 
the  property,  and  averred  the  same  was  in  possession  of  the 
insolvent,  and  was  taken  from  them.  Upon  the  cross-affida- 
vits the  Superior  Court  ordered  that  the  receiver  forthwith 
return  and  deliver  to  Wise  &  Dungan  the  property — describ- 
ingit. 

The  Court  ha,d  jurisdiction  to  order  its  restoration.  If  the 
reoeiver,  without  previous  order  of  the  Court,  took  the  prop- 
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erty  out  of  Wise's  adverse  possession,  under  such  circum- 
stances as  that  the  Court  would  have  denied  an  application 
of  the  receiver  (made  prior  to  the  actual  taking)  for  leave  to 
take  possession,  the  Court  was  certainly  authorized  to  direct 
a  return  of  the  property. 

The  rights  of  the  parties  were  in  no  way  affected  by  the 
consent  order  of  August  13th.  That  order,  by  its  express 
terms,  reserved  all  the  rights  of  Wise,  and  there  is  no  prin- 
ciple of  estoppel  which  could  prevent  him  from  subsequently 
asserting  them. 

Proceeding  dismissed. 

Department  No.  1. 


[Filed  March  7,  1883.] 

No.  7631. 

WHITE  ET  AL.,  Bespondents,  v.  LONGMIBE,  Dependant, 
(GBEENEBAUM  et  al..  Garnishees,  Appellants.) 

Appbal — Obdeb — JuDOMKHT.  On  appeal  from  special  orders  made  after 
final  judgment,  the  appellant  mnst  fnrnish  the  Court  with  a  oop7  of 
the  Dotioe  of  appeal,  oif  the  orders  appealed  from,  and  of  the  papers 
nsed  in  the  Court  below.     (C.  C.  P.  951.) 

Id. — Identification  ov  Papeq^ — Tbansobipt.  As  the  papers  found  in  the 
transcript  are  not  identified  as  having  been  used  on  the  hearing  in 
the  Court  below,  the  orders  appealed  from  must  be  affirmed. 

Appeal  from  Superior  Court,  San  Francisco. 

Naphtalyy  JPreidenrich  dh  Ackerman  for  appellants. 
Hammond  dk  Wright  for  respondents. 

By  the  Ooubt  : 

The  appeal  in  this  case  is  from  two  special  orders  made 
after  final  judgment,  taken  by  virtue  of  the  third  subdivision 
of.  Section  939  of  the  Code  of  Civil  Procedure.  On  such 
appeal  the  appellant  must  furnish  the  Court  with  a  copy  of 
the  notice  of  appeal,  of  the  orders  appeiJed  from,  and  of  the 

gapers  used  on  the  hearing  in  the  Court  below.     (C.  C.  P. 
ec.  951.) 

As  the  papers  found  in  the  transcript  are  not  identified  as 
having  been  used  on  the  hearing  in  the  Court  below,  the 
orders  appealed  from  must  be  affirmed.     {Baker  v.  Snyder^ 
68Cal.  517.) 
Orders  affirmed. 
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Depabtmemt  No.  1. 


[Filed  March  7,  1883.] 

No.  7914. 

ODD  FELLOWS'  SAVINGS  BANK,  Respondent, 

V. 

NOONAN,  Appellant. 

Afpiaii — ^Mkbit.    Judgment  affirmed  beoanse  there  is  no  merit  in  the  ap« 
peal. 

Appeal  from  Superior  Court,  San  Francisco. 

J.  G.  Bates  for  appellant. 
Boche  dh  Desheck  for  respondent. 

By  the  Court  : 

This  is  an  appeal  by  the  defendant,  Thomas  Noonan,  from 
the  decree  just  affirmed  in  case  number  7733.  There  was  no 
merit  in  that  appeal,  and  there  is  still  less  in  this. 

Judgment  affirmed. 

Department  No.  1. 


[Filed  March  7,  1883.] 
No.  7809. 

BATE,  Appellant,  r.  MILLER  et  al.  ,  Respondents. 

Px^onoB — ^FiHDiNOS — AppbaIi — Tbiaii — JuDOKSNT.  With  respect  to  plain- 
tiff's motion  ''to  amend  and  make  additional  findings,"  it  was  made 
long  after  the  entry  of  the  judgment  and  the  deniid  of  the  motion 
for  a  new  trial. 

Id. — Id.    The  findings  are  sufficient  to  sustain  the  judgment. 

IRwm  TsxjLL — Statbmxnt — Spboivoation.  The  statement  on  motion  for  a  new 
trial  contains  no  sufficient  specification  of  particulars  wherein  the 
findings  are  unsustained  by  the  eyidenoe. 

JLwwwAYTr — SuBPBiBB — NswLT-DisooyxBBD  Eyidknos.-  An  affidavit  is  essen- 
tial to  the  granting  of  a  motion  for  a  new  trial  on  the  ground  of  sur- 
prise or  newly-discovered  evidence. 

Appeal  from  Superior  Court,  San  Francisco. 

W.  H.  Bate  for  appellant. 
B.  S.  Brooks  for  respondent. 

By  the  Ooubt  : 

The  judgment  and  orders  must  be  affirmed.  The  findings 
jure  sufficient  to  sustain  the  judgment,  and  the  statement  on 
motion  for  new  trial  contains  no  sufficient  specification  of 
partioulars  wherein  the  findings  are  unsustained  by  the  evi- 
dence. There  is  no  affidavit  in  support  of  the  alleged  grounds 
of  surprise  and  newly-discovered  evidence,  which  by  statute 
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is  made  essential  to  the  ^ranting  of  a  motion  for  new  trial 
on  either  of  those  grounds.  And  widi  respect  to  the  plain- 
tiff's motion  to  ''amend  and  make  additional  findings  it  is 
sufficient  to  say  that  this  motion  was  made  long  sdteT  the 
entry  of  the  judgment  and  the  denial  of  the  motion  for  anew 
trial. 
Judgment  and  orders  affirmed. 


Depabticent  No.  2. 


[Filed  March  28,  1883.] 
No.  7776. 

ESTATE  OF  DOBLAND. 

Admimibtbatioh — Attobnvt — Sbbtioes.  The  Oourt  below  was  not  bound 
by  the  opioiona  of  the  professional  witnesses  as  to  the  Talne  of  the 
servioes  rendered  by  the  attorney  for  the  administratrix,  and  as  lo- 
the  proper  amonnt  to  be  allowed  tiierefor.  The  Court  was  authorised 
to  compare  its  own  judgment  as  to  such  Talne  with  the  opinions  of 
the  witnesses^  and  make  snoh  allowanoes  as  should  be  just. 

Appeal  from  Superior  Court,  San  Francisco. 

Wood  and  Bates  for  appellant. 

Lynch  and  Shadbume  tor  respondents. 

By  the  Ooubt  : 

The  Oourt  below  was  not  bound  by  the  opinions  of  the 

Srofessional  witnesses  as  to  the  value  of  the  services  ren- 
ered  by  the  attorney  for  the  administratrix,  and  as  to  the 
proper  amount  to  be  allowed  therefor.  The  Court  was  au- 
thorized to  compare  its  own  judgment  as  to  such  value  with 
the  opinions  of  the  witnesses,  and  make  such  allowance  as 
should  be  iust.  {Heady.  Hargrave,  105  U.  S.  45;  Anthony 
V.  Stinsony  i  Kan.  211.) 

The  Court  charged  the  administratrix  with  a  cash  balance 
of  $7,611.57.  We  see  no  error  in  this.  The  Court  per- 
mitted her  to  retain  12,930  for  payment  of  expenses  of  ad- 
ministration. This  left  14,681.57  with  which  to  pay  a  divi- 
dend on  claims.  The  Court  ordered  a  dividend  of  twenty-five 
per  cent,  to  be  paid  on  claims,  and  in  giving  the  names  of 
claimants  and  the  amounts  to  be  paid  for  each,  the  aggregate 
is  a  trifle  over  15,100.  We  apprehend  that  some  confusion 
mav  have  arisen  in  the  clerical  work  of  stating  the  amounta^ 
to  be  paid,  and  therefore  the  cause  is  remanded  with  instruc- 
tions to  make  such  corrections  as  will  make  the  aggregate  of 
the  sums  to  be  paid  as  dividends  not  to  exceed  $4,681.67,. 
and  in  all  other  respects  the  order  and  decree  are  affirmed. 
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In  Bank. 


[Filed  March  16,  1883/J 

No.  8103. 

SULLIVAN,  PETmoNBR,  v.  SHANKLIN,  Bespondent. 

Maitdamub — ^Equitt.  Application  for  a  writ  of  mandate  to  compel  respond- 
ent, as  B<^Bter  of  the  State  Land  Office,  to  issue  a  certificate  nnder 
Section  3571  Political  Oode,  which  provides:  **  If  any  land  sold  is 
not  the  property  of  the  State,  the  holder  of  the  certificate  of  purchase 
or  patent  may  receive  in  exchange  therefor  from  the  Register  a  certifi- 
cate showing  the  amonnt  paid  and  the  class  of  land  npon  which  the 
payment  was  made."  Held,  upon  the  facts  set  forth  in  the  opinion, 
petitioner  was  not  entitled  to  the  writ. 

Mandamns. 

J.  C.  Bates  for  petitioner. 
AUomey-GenercU  for  respondent. 

Per  McKee,  J. : 

This  is  an  application  for  a  writ  of  mandate  to  compel  the 
respondent,  as  Begister  of  the  State  Land  Office,  to  issue  to 
plaintiff  a  certificate  nnder  Section  3571  of  the  Political 
Code. 

The  facts  as  they  appear  upon  the  petition  are,  that  in  the 
year  1863  the  State  of  California  selected  a  tract  of  land, 
known  and  described  as  the  south-east  quarter  of  section  eleven, 
township  four  north,  range  one  east,  Mount  Diablo  meridian. 
This  land  was  selected  as  a  portion  of  the  public  lands  of  the 
United  States,  to  which  the  State  was  entitled  in  satisfaction 
of  certain  Congressional  grants  which  had  been  made  to  her. 
After  selection,  the  State  sold  and  tranferred  the  land,  by  a 
certificate  of  purchase  issued  under  her  laws,  to  the  assignor 
of  the  petitipner.  Subsequently  the  land  was  listed  to  the 
State  by  the  Secretary  of  ^e  Interior  of  the  United  States, 
and,  upon  payment  to  the  State  of  the  purchase-money  for 
the  land  and  surrender  of  the  certificate  of^purchase,  th^  State 
issued  a  patent  for  the  land  to  the  petitioner. 

Afterward,  on  March  10,  1881,  the  petitioner  applied  to 
the  United  States  Begister  at  San  Francisco  to  purchase  the 
same  land  from  the  United  States  under  the  provisions  of  an 
Act  of  Congress  entitled  ''  An  Act  relating  to  Indemnity  Se- 
lections in  the  State  of  California,"  approved  March  1, 1877, 
and  in  support  of  his  application  made  proof  to  the  satisfac- 
tion of  the  Begister 'that  he  was  the  owner  and  holder  of  the 
State  patent  to  the  land,  and  an  innocent  purchaser  of  the 
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same  for  a  valuable  consideration,  etc.  Upon  making  that 
proof,  the  Commissioner  of  the  Qeneral  Land  Office  granted 
his  application,  allowed  him  to  purchase  the  land  from  the 
United  States,  canceled  the  listing  to  the^State,  and,  upon  pay- 
ment of  the  purchase-money  under  the  Act  of  Congress, 
issued  to  him  a  receipt  which  entitles  him  to  a  United  States 
patent  for  the  land.  Yet,  although  the  undisputed  owner  of 
the  land,  by  titles  thus  ac<]uired  from  the  United  States  and 
the  State,  the  petitioner  insists  that  the  State  patent  '^  was 
illegally  and  improperly  issued,  and  was,  and  has  always  been, 
null  and  void,  for  the  reason  that  the  land  sold  ''  was  and  is 
not  the  property  of  the  State  of  California."  Therefore  the 
petitioner,  in  legal  effect,  asks  that  the  contract  between  him 
and  the  Stisite  be  rescinded,  and  that  the  purchase-money  paid 
to  the  State  be  refunded,  and,  as  preliminary  to  that  end,  that 
the  Begister  be  compelled  to  issue  to  him  a  certificate  under 
Section  3571  of  the  J^olitical  Code. 

•  A  purchaser  of  land  from  the  State  is  not  entitled  at  law 
or  in  eG[uiiy  to  recover  back  the  purchase-money,  unless  the 
State,  as  an  act  of  grace,  consents  to  it.  Such  an  Act  is  said 
to  be  contained  in  Sections  3571  and  3572  Political  Code. 
The  first  provides  "  That  if  any  land  sold  is  not  the  property 
of  the  State,  the  holder  of  the  certificate  of  purchase  or 
patent  may  receive  in  exchange  therefor  from  the  Begister  a 
certificate  showing  the  amount  paid  and  the  class  of  land 
upon  which  the  payment  was  made."  And  the  second,  for 
payment  of  the  amount  specified  in  the  certificate,  out  of  the 
Swamp  and  Overflowed  Land  Fund,  if  the  land  sold  was  of 
that  class  of  land,  and  if  it  was  not,  then  out  of  the  fund 
into  which  the  purchase-money  was  paid. 

It  is  as  a  holder  of  the  State  patent  for  the  land  in  dispute 
that  the  petitioner  claims  to  be  entitled  to  the  certificate  de- 
manded. But  he  is  not  entitled  to  it  unless  the  land  did  not 
belong  to  the  State;  for  the  State  Begister  has  no  authority 
to  issue  the  certificate  unless  the  land  sold  was  of  that  char- 
acter. Upon  the  ascertainment  and  determination  of  that 
question  the  demand  of  the  petitioner  is  founded,  and  upon 
it  the  performance  of  duty  imposed  by  the  law  upon  the  Bl- 
ister is  made  to  depend.  The  mere  assertion  of  the  peti- 
tioner's demand  is  not  proof  of  the  fact-that  the  land  did  not 
belong  to  the  State,  nor  is  it  as  a  fact  admitted  by  the  nature 
of  the  demand  itself,  nor  does  it,  self-evidently  or  otherwise, 
arise  out  of  the  admitted  circumstances  of  uie  transaction 
of  purchase  from  the  State.  For,  as  admitted  owner  and 
holder  of  the  patent  from  the  State,  for  land  admitted  to 
have  been  listed  to  the  State  by  the  authorities  of  the  United 


Sullivan  v.  Shanklin.  159 

States,  the  petitioner  has  acquired,  under  the  Act  of  Con- 
gress of  July  29,  1866,  whatever  title  passed  to  the  State  by 
that  '' listing  "  (JUastidc  y.  Cave,  52  Cai.  67),  and  there  is  no 

auestion,  if  the  land  was  of  the  character  contemplated  by 
le  Act  of  Congress,  that  the  title  of  the  State  under  the 
grants  to  her,  attached  to  the  land,  for  listing,  or  the  act  of 
certifying  the  land  to  the  State,  was  the  mode  established  by 
Congressional  enactment  for  completing  the  title  of  the  State 
to  such  lands  as  she  had  selected  in  part  satisfaction  of  her 
Congressional  grants. 

But  it  is  contended  iihat  the  ' '  listing  "  of  this  land  did  not 
have  the  effect  of  transferring  or  rendering  perfect  the  title 
of  the  State  te  it,  because  the  land  was  not  of  the  character 
contemplated  by  the  Act  of  Congress  and  intended  te  be 
granted,  and  that  the  listing  and  the  patent  founded  upon  it 
are  void. 

In  support  of  this  contention  reference  is  made  to  Rosen- 
crans  v.  Douglas  (52  Cal.  215).  But  that  case  involved  a  con- 
troversy between  private  parties  about  a  tract  of  land  which 
each  of  them  claimed  under  different  Acts  of  Congress;  and 
it  became  necessary  for  the  Court  to  interpret  the  Acts  for 
the  purpose  of  ascertaining  and  determining  the  right;  and 
as  preliminary  thereto  it  was  held  that  the  defendant  in  the 
case,  as  a  qualified  pre-emptor,  who  had  filed  his  application 
to  purchase  the  land  under  the  pre-emption  laws,  and  had 
offered  to  prove  up  his  claim  and  tendered  the  purchase- 
money,  was  in  such  privity  with  the  title  of  the  United  States 
as  enabled  him  to  show  t&at  the  ' '  listing  "  of  the  land  to  the 
State,  through  whom  the  plaintiff  claimed  title,  was  void,  be- 
cause the  land  was  not  of  the  class  of  land  which,  under  the 
Acts  of  Congress,  the  Land  Department  of  the  United  States 
was  authorized  to  list  to  the  State. 

Whatever  may  be  said  as  to  the  law  of  that  case,  it  is 
wholly  inapplicable  to  the  demand  of  the  petitioner;  for 
there  is  no  pending  contest  between  him  and  any  other  person 
in  which  his  right  to  the  land  is  involved.  No  one  questions 
the  title  which  he  has  obtained  from  the  State.  To  him, 
therefore,  as  patentee  of  the  Stete,  the  decision  of  the  Land 
Department  by  which  the  land  was  '* listed"  to  the  State  is 
conclusive  (Wilkinsou  v.  Merrill,  52  Cal.  424;  S.  C.  56  id.  559; 
Mtxce  V.  Merrill,  56  id.  554) ;  and,  inferentially  at  least,  upon 
the  facte  steted  in  his  petition,  the  title  passed  from  the 
United  States  through  the  medium  of  the  State  to  him  when 
he  received  his  patent,  and  its  validity  or  invalidity  has  never 
been  determinea.  Who  has  determined  it  ?  The  Legislature 
has  not;  nor  has  any  judicial  tribunal;  and  it  cannot  be  tried 
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by  mandamus.  (Babcock  v.  Goodrich,  47  Cal.  488.)  No  officer 
of  the  State  has  authority  to  cancel  a  patent  issued  by  the 
State  for  a  tract  of  land  and  refund  the  purchase-money  upon 
the  mere  assertion  by  the  patentee  that  the  State  had  no  title 
to  the  land  when  she  sold  and  conveyed  it.  The  invalidity 
of  the  title  must  be  admitted  by  the  State,  or  by  some  agency 
of  her  appointment,  or  be  judicially  determined  before  the 
purchase-money  can  be  refunded.  Mandamus  is  not  the 
remedy. 

As  we  have  repeatedly  held,  the  office  of  a  writ  of  mandate 
is  to  compel  the  performance  of  a  purely  ministerial  duty. 
Ministerial  duty  is  one  in  respect  to  which  nothing  is  left  to 
discretion.  ''It  is,"  says  Chief-Justice  Chase,  ''a  simple » 
definite  duty,  arising  under  circumstances  admitted  or  proved 
to  exist,  and  imposed  by  law."  (State  of  Mississippi  v.  John'- 
son,  4  Wall.  475.)  No  such  duty  arises  out  of  the  circum- 
stances stated  in  the  petition,  nor  is  any  such  imposed  by 
the  section  of  the  Code  under  which  the  demand  in  this  case 
was  made;  and  it  follows  that  the  application  must  be  de- 
nied. 

Ordered  accordingly. 

Per  Eoss,  J. : 

I  agree  that  the  petitioner  in  this  case  is  not  entitled  to 
the  writ  sought.  His  purpose,  as  evidenced  by  the  record, 
is  to  recover  back  from  the  State  the  money  paid  by  him  for 
certain  land  for  which  the  State  issued  to  him  its  patent — 
he  claiming  that  the  State  had  no  titie  to  convey.  But  it 
also  appears  that  petitioner  has  availed  himself  of  the  bene- 
fits of  the  Act  of  Congress  of  March  1st,  1877,  entitied  ' '  An 
Act  relating  to  Indemnity  School  Selections  in  California.'' 
By  that  Act  it  is  provided  that  when  land  has  been  selected 
and  sold  by  the  State,  but  to  which  the  State  had  no  title, 
and  such  land  is  held  by  an  innocent  purchaser  for  a  valua- 
ble consideration,  such  person  shall  be  allowed  to  prove  such 
facts  before  the  proper  Land  officer,  and  shall  be  permitted 
to  purchase  the  land  at  one  dollar  and  twenty-five  cents  per 
acre,  not  to  exceed  three  hundred  and  twenty  acres  for  any 
one  person.  Pursuant  to  the  provisions  of  this  Act  the  pe- 
titioner made  application  to  purchase  the  land  from  the 
United  States,  and,  according  to  his  petition,  has  made 
proof  to  the  satisfaction  of  the  Begister  and  Beceiver  that 
he  is  the  owner  and  holder  of  the  State  patent  to  the  land, 
and  that  he  is  an  innocent  purchaser  from  the  State  for  & 
valuable  consideration.  In  order,  therefore,  to  acquire  the 
land  from  the  General  Gk)vernment,  at  a  special  rate  and  as 
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• 
a  preferred  purchaser,  he  represented  to  the  Qoyemment 
that  he  had  idready  paid  the  State  for  it.  For  that  purpose 
he  relied  upon  the  fact  that  the  State  had  his  money,  and 
having  thus  secured  the  title,  he  now  seeks  by  means  of 
mandamus  to  recover  back  the  very  money  on  the  faith  and 
strength  of  which  he  secured  the  advantage.  To  my  mind 
this  does  not  appear  just,  and  mandamus  ought  not  to  be 
awarded  to  enforce  an  inequitable  demand.  (Wood  on  Man- 
damus, page  17,  and  authorities  there  cited.)  So  far  as  the 
equities  of  the  case  are  concerned,  the  petitioner  would  be 
in  an  altogether  different  position  could  he  say  here,  in 
effect:  The  State  purported  to  sell  me  a  piece  of  land,  for 
which  it  received  my  money  and  gave  me  its  patent.  The 
State  had  no  title,  and  I  got  nothing  by  the  pretended  sale 
and  conveyance,  and  am  therefore  entitled  to  a  return  of  my 
money.  But  this,  as  shown  above,  is  by  no  means  peti- 
tioner's position. 

We  concur  with  Mr.  Justice  Boss:     Myrick,  J.,  Mor- 
rison, C.  J. 

We  dissent:    McKinstry,  J.,  Sharpstein,  J.,  Thornton,  J. 


Department  No.  2, 


[Filed  March  12,  1883.] 
No.  8578. 

FBISBIE,  Petitionbr, 

V. 

SUPEEIOB  COUBT,  Bespondent. 

Ektiew — JcBiBDionoH.  The  Saperior  Court  acted  within  its  jnriRdiction  in 
affirming  the  judgment  of  the  Justices'  Court  dismissing  the  action 
FrisbiB  T.  Robinson, 

_  • 

Beview. 

friebie  dk  Wiley  for  petitioner. 
White  dt  Oeorge  for  respondent. 

By  the  Ooubt  : 

We  are  satisfied  that  the  respondent,  the  Superior  Court  of 
Shasta  Oounty,  acted  within  its  jurisdiction  when  it  affirmed 
the  judgment  in  the  action  of  IrUbie  v.  Rohinaon^  and  as  that 
is  the  only  question  which  we  can  consider  in  this  proceed- 
ing, the  proceedings  of  said  Superior  Court  are  affirmed* 
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Depabtment  No  1 


[Filed  March  7,  1883.]  * 
No.  7719. 

SHAEON,  Bespondent,  v.  NXJNAN,  Appellant. 

BEPLnmr — ^Coin — Shsbift — ^Execution.  The  money  sued  for  was  the  prop- 
erty of  plaintiff.  It  was  in  the  possession  of  one  Little,  an  employee 
of  plaintiff,  to  be  nsed  by  him  in  paying  certain  of  pi aintiff  's  taxes.  The 
money  was  in  gold  and  siWer  ooins,  sealed  up  in  a  canvas  bag, 
marked  with  a  tag,  on  which  was  written  Little's  name,  and  depos- 
ited in  one  of  the  vaults  of  the  Safe  Deposit  Company,  in  the  city 
and  county  of  San  Francisco.  It  was  in  this  condition  when  it  was 
seized  by  the  defendant  as  the  property  of  Little,  under  and  by  virtue 
of  an  execution  against  him.  Defendant  contended  that  replevin  is 
not  a  proper  remedy  for  the  recovery  of  money  thus  situated.  Held, 
the  authorities  are  clear  that  it  is. 

Appeal  from  Superior  Court,  San  Francisoo. 

C  S.  Botve  for  appellant. 

Uoyd,  Newlands  &  Wood  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

We  see  no  merit  in  the  appeal.  Beyond  question,  the 
money  sued  for  was  the  property  of  the  plaintiff.  It  was  in 
the  possession  of  one  Little,  an  employe  of  plaintiff,  to  be 
used  by  him  in  payment  of  certain  of  plaintiff's  taxes.  The 
money  was  in  gold  and  silver  coins,  sealed  up  in  a  canvas 
bag,  marked  with  a  tag,  on  which  was  written  Little's  name, 
and  deposited  in  one  of  the  vaults  of  the  Safe  Deposit  Com- 
pany, in  the  city  and  county  of  San  Francisco.  It  was  in 
this  condition  when  it  was  seized  by  the  defendant  as  the 
property  of  Little,  under  and  by  virtue  of  an  execution 
against  nim.  For  the  defendant,  who  is  the  appellant  here, 
it  is  contended  that  replevin  is  not  a  proper  remedy  for  the 
recovery  of  money  thus  situated.  The  authorities  are  clear 
that  it  IS.  (3  Black's  Com.  151;  Skidmore  v.  layhr^  29  Oal. 
619;  GrifiUh  v.  Bogardus,  14  Cal.  410.) 

Next  it  is  said  that  demand  on  defendant  for  the  money 
was  necessary  before  plaintiff  could  maintain  the  action,  and 
that  there  was  no  demand  made.  As  no  demand  was  neces- 
sary, we  find  it  unnecessary  to  decide  whether  the  demand 
proved  was  or  was  not  a  sufficient  demand.  {Bovlware  v. 
Craddock,  30  Cal.  190;  Wdlman  v.  Peck,  28  Cal.  583.) 

We  do  not  perceive  the  relevancv  to  the  case  before  the 
Court  of  the  question  of  Dobinson  s  authority  to  draw  the 
check  in  plaintiff's  name  on  which  Little  drew  the  money 
from  the  Bank  of  California.     The  bank  did  not  question 
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the  authority,  but  paid  the  money.  The  money  was  the 
plaintiff's,  and  that  was  the  important  question,  aside  from 
those  already  disposed  of. 

Judgment  and  order  affirmed. 

We  concur:  McKinstry,  J.,  McEee,  J. 


Depabtment  No.  2. 


[Filed  March  27,  1883.] 
No.  7920. 

HENET  ET  AL.,  Eespondents, 

V. 

ALPEBS  et  al.,  Appellants. 

Afpsai. — Daxagbs.  It  is  held  there  is  no  merit  in  any  of  the  points  pre- 
sented by  appellants,  the  appeal  was  for  delay,  and  damages  are  there- 
fore imposeid. 

Appeal  from  Superior  Court,  San  Francisco. 

Oeorge  Tamer  for  appellants. 
Cowdery  dc  Preston  for  respondents. 

By  the  Ooubt  : 

The  bond  in  suit  was  given  for  the  release  of  property  at- 
tached. It  was  not  given  under  the  Code,  for  the  re-delivery 
of  the  property  or  the  payment  of  the  value  thereof,  but  was 
an  andjertaking  ^'that  m  case  the  plaintiff  recover  jud^ent 
in  said  action,  defendant  will  on  demand  pay  to  plaintiff  the 
amount  of  whatever  judgment  may  be  recovered  in  said  ac- 
tion." The  complaint  in  this  action  alleged  the  commence- 
ment of  the  former  action — the  seizure  under  attachment, 
the  giving  of  the  bond,  the  subsequent  recovery  of  the  judg- 


ment, a  demand  upon  the  defendant  therein  that  he  pay  the- 

J'ndKment,  his  refusal,  and  that  the  same  is  unpaid.     The  de- 
endants  demurred  to  the  complaint.     We  see  no  error  in 


the  order  of  the  Court  overruling  the  demurrer.  The  only 
issue  of  fact  presented  by  the  answer  is  as  to  the  recovery  of 
the  judgment.  The  Court  found  that  on  the  31st  of  July, 
1878,  judgment  was  recovered  in  the  former  action  by  plain- 
tiffs against  the  defendants  therein -for  $1,125.20,  and  ren- 
dered jud^ent  for  plaintiffs  herein  for  11,344.18.  We  see 
no  merit  m  any  of  the  points  presented  by  appellants,  but 
are  of  the  opinion  that  tne  appeal  was  taken  for  delay. 

The  judgment  is  therefore  affirmed  with  twenty  per  cent, 
damages. 


^ 
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In  Bank. 


[FUed  March  23,  1883.1 

No.  8372. 

CENTBAL  PACIFIC  B.  B.  CO.,  Appellant, 

V. 

SHACKELFOBD,  Bbspondbnt. 

Bt^tutb  of  Limitations — Patxsnt  ov  Taxes — Adtbbbb  Possbssioh — EinscT- 
MKNT.  The  action  was  oommenoed  in  1881.  In  1876  defendant's  ad- 
verse holding  commenced.  From  1878  to  1881  he  paid  the  taxes. 
Held,  the  amendment  to  Section  825  0.  G.  P.,  approved  in  1878.  re- 
quiring payment  of  taxes  by  adverse  holder,  is  not  retroactive.  Fur- 
iner,  under  Section  9  of  the  Code,  the  time  which  had  ahready  ran 
when  the  amendment  went  into  effect  mnst  be  deemed  a  part  of  the 
time  prescribed  by  the  Code  as  amended. 

Appeal  from  Superior  Court,  Colusa  County. 

Oood  dk  Bedding  for  appellant. 
Dyas  dk  Bridge/ord  for  respondent. 

Shabpbtein,  J.,  delivered  the  opinion  of  the  Court: 

The  record  shows  that  the  defendant  had  been  in  the  ad- 
verse possession  of  the  demanded  premises  more  than  three 
years  before  the  Legislature  amended  Section  325  of  the  Code 
of  Civil  Procedure  by  adding  thereto  the  following  proviso: 
''  Provided^  however^  that  in  no  case  shall  adverse  possession 
be  considered  established  under  any  section  or  sections  of 
this  Code  unless  it  shall  be  shown  that  the  land  has  been  oc- 
cupied and  claimed  for  the  period  of  five  years  continuously, 
and  the  party  or  persons,  their  predecessors  and  grantors, 
have  paid  all  {lie  taxes.  State,  counter  or  municipal,  which 
have  been  levied  and  assessed  upon  said  land;"  and  such  ad- 
verse possession  continued  until  the  commencement  of  this 
action,  which  was  more  than  two  years  after  the  enactment 
of  said  proviso.  Since  the  passage  of  said  proviso  the  defend- 
ant is  conceded  to  '*  have  paid  all  the  taxes,  State,  county  or 
municipal,  which  have  been  levied  and  assessed  upon  said 
land."  But  it  is  contended  by  the  appellant  that  in  order  to 
establish  an  adverse  possession  it  was  incumbent  on  the  de- 
fendant to  show  that  ne  had  paid  said  taxes  during  the  entire 
Eeriod  of  his  occupancy  of  the  land.  In  other  words,  that 
e  must  not  only  show  that  since  the  passage  of  said  proviso 
he  has  fully  complied  with  all  of  its  requirements,  but  that  in 
anticipation  of  its  passage  he  did  all  which  he  would  have 
been  required  to,  if  said  proviso  had  been  enacted  three  years 
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before  it  was.  That  this  would  be  giving  to  said  proviso  a 
Tetroactiye  effect  is  qnite  clear,  and  that  it  cannot  have  be- 
cause no  part  of  the  Code  of  Civil  Procedure  "is  retroactive 
unless  expressly  so  declared."    (C.  C.  P.,  Sec.  3.) 

It  is  contended  by  appellant  that  by  giving  to  this  proviso 
a  retroactive  effect,  i.  e.,  by  holding  tiiat  the  first  three  years 
of  the  respondent's  possession  were  not  adverse  by  reason  of 
his  not  having  paid  the  taxes  levied  and  assessed  on  the  land 
during  those  tnree  years,  would  not  be  to  destroy  a  vested 
right,  because  he  could  acquire  no  right  as  against  the  owner 
of  the  lojgal  title  by  less  than  five  years'  possession.  The 
question  in  this  case  is  not  whether,  if  construed  as  the  ap- 
pellant insists  it  should  be,  the  law  would  destroy  a  vested 
right,  but  whether  if  so  construed  the  law  would  have  a  retro- 
active effect,  which  it  cannot  have  because  the  Legislature 
has  not  "expressly  so  declared." 

And  if  it  cannot  have  a  retroactive  operation  it  can  in  no 
wi^  benefit  the  appellant  in  this  case. 

There  is  another  provision  of  the  same  Code  on  which  re- 
spondent's counsel  relies.     It  reads  as  follows : 

'*  When  a  limitation  or  period  of  time  prescribed  in  any  ex- 
isting statute  for  acquiring  a  right  or  barring  a  remedy,  or  for 
any  other  purpose,  has  begun  to  run  before  this  Code  goes 
into  effect,  and  the  same  or  any  limitation  is  prescribed  in 
this  Code,  the  time  which  has  already  run  shall  be  deemed 
part  of  the  time  prescribed  as  such  limitation  by  this  Code. " 
(C.  C.  P.,  Sec.  9.)  . 

But  the  counsel  for  appellant  contends  that  these  sections 
only  apply  to  cases  which  arose  before  the  adoption  of.  the 
Code  in  its^  original  form.  And  that  an  amendment  to  the 
Code  may,  without  any  express  declaration,  have  a  retroact- 
ive operation.  In  other  words,  that  the  amended  section 
should  be  considered  as  though  it  had  been  originally  enacted 
in  its  present  form.  Our  own  views  upon  this  point  are  very 
dearly  expressed  in  Ely  v.  HoUon  (15  N.  Y.  69o),  from  which 
we  quote  the  following: 

"  The  form  in  which  amendments,  both  of  the  Code  and 
of  the  Bevise'd  Statutes,  have  generally  been  made,  by  declar- 
ing that  particular  sections  shall  be  amended  so  as  to  read  in 
a  given  way,  was  adopted  for  the  purpose  of  adjusting  them 
to  the  original  enactments,  so  that  when  the  system  should, 
after  repeated  amendments,  become  complete,  the  different 
ports  might  be  put  together  without  further  revision,  and 
thus  form  a  perfect  Code.  The  portions  of  the  amended  sec- 
tions which  are  merely  copied  without  change,  are  not  to  be 
considered  as  repealed  and  again  enacted,  but  to  have  been 


166        Centkal  Paoifio  K.  B.  Oo.  v.  Shaokelford. 

the  law  all  along;  and  the  new  parts,  or  the  changed  portions, 
are  not  to  be  taken  to  have  been  the  law  at  any  time  prior  to 
the  passage  of  the  amended  Act." 

The  Code,  so  far  as  it  relates  to  the  payment  of  taxes  by 
persons  holding  lands  adversely  to  the  owners  of  the  legal 
titles  to  such  lands,  did  not  go  into  effect  until  sixty  days 
after  April  1,  1878,  and  it  did  not,  in  our  opinion,  change  tne 
character  of  the  defendant's  possession  prior  to  that  date, 
because  it  was  not  retroactive,  and  if  not  retroactive  it  could 
not.  And  because  under  Section  9  of  said  Code  the  time 
which  had  already  run  when  the  amendment  of  April  1, 1878, 
'  went  into  effect  must  be  deemed  a  part  of  the  time  prescribed 
by  the  Code  as  amended. 

Judgment  affirmed. 

We  concur:  Thornton,  J.,  McKinstry,  J.,  Myrick,  J. 

DP»ENTING  OPINION. 

I  dissent.  The  right  of  entry  upon  the  demanded  prem- 
ises, asserted  by  the  plaintiff,  was  founded  upon  a  United 
States  patent,  which  was  issued  and  delivered  to  the  plain- 
tiff on  the  17th  of  March,  1875,  and  purported  to  convey  the 
premises  in  question  with  other  lands.  The  action  upon  this 
patent  was  commenced  on  the  28th  of  October,  1881. 

On  the  18th  of  March,  1875,  defendant  entered  upon  the 
land ;  and  at  the  commencement  of  the  action  he  was  in  pos- 
session of  it,  and  had  been  in  the  actual  and  exclusive  posses- 
sion of  the  same,  continuously,  for  six  years  before  ne  waa 
sued.  During  that  time  he  claimed  the  land  adversely  to 
the  plaintiff,  and  for  three  years  of  the  time,  namely,  from 
the  year  1878  until  the  year  1881,  he  paid  all  the  taxes  whioh 
had  been  levied  upon  the  land.  Upon  these  facts  the  Court 
below  decided  that  the  plaintiff's  action  was  barred  by  the 
Statute  of  Limitations,  and  ordered  judgment  accordingly. 
I  think  the  decision  and  judgment  are  erroneous. 

By  the  patent  the  plaintiff  established  the  legal  title  to 
the  property.  From  this  fact  two  legal  presumptions  re- 
sulted: First — ^That  the  plaintiff,  as  holder  of  the  legal 
titie,  had  been  possessed  of  the  property  within  five  years 
before  the  commencement  of  the  suit;  and,  secondly,  that 
the  occupation  by  the  defendant  was  under  and  in  subordi- 
nation to  the  legal  title.  Upon  these  presumptions  the  plain- 
tiff was  entitled  to  judgment,  unless  the  defendant  overcame 
them  by  proof  that  he  had  held  and  possessed  the  property 
adversely  to  the  legal  title  for  five  years  before  the  com- 
mencement of  the  suit.  '  (Sees.  318,  321,  C.  C.  P.) 
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Negatively  the  proof  shows  that  the  defendant  did  not 
claim  the  laind  nnder  color  of  title.  His  claim  was  that  he 
had  acquired  title  at  the  commencement  of  the  suit  by  adverse 
possession  under  the  Statute  of  Limitations.  To  establish 
the  acquisition  of  such  a  title;  it  was  necessary  for  him  to 
prove  that  he  had  claimed  and  occupied  the  land  for  five 
years  continuously  before  the  commencement  of  the  suit,  by 
a  substantial  inclosure  of  the  land,  or  by  its  usual  cultiva- 
tion or  improvement,  and  the  payment  of  all  taxes  which 
had  been  levied  and  assessed  upon  it.  (Sec.  325  C.  C.  P.) 
These  were  the  requisites  and  requirements  of  adverse  pos- 
session as  a  source  of  title  under  the  Code  as  it  was  when 
the  defendant  was  sued.  And  the  practical  question  arises, 
Has  the  defendant  proved  an  adverse  possession  with  the 
requisites  and  requirements  of  the  Code  for  the  time  pre- 
scribed? 

The  proof  answers  the  question  in  the  negative;  for  although 
it  shows  that  the  defendant  occupied  and  claimed  the  land 
for  the  period  of  five  years  continuously,  it  also  shows  that  he 
has  not  paid  the  taxes  levied  and  assessed  upon  it  during  the 
period  of  five  years.  Therefore  the  Statute  of  Limitations 
has  not  run  in  his  favor. 

But  it  is  urged  that  as  the  Code  did  not  require  the  pay- 
ment of  taxes  as  essential  to  adverse  possession  before  the 
amendment  of  April  1,  1878,  it  was  not  necessary  for  the  de- 
fendant to  prove  payment  of  taxes  for  five  years;  and  as  he 
has,  in  fact,  paid  the  taxes  every  year  since  1878 — ^for  a  pe- 
riod of  three  years — he  has  complied  with  the  law. 

The  payment  of  taxes  for  five  years  was,  however,  one  of 
the  circumstances  specified  in  the  section  of  the  Code  in- 
voked by  the  defendant  as  requisite  to  constitute  the  adverse 
possession  necessary  to  confer  title.  As  the  Code  stood 
when  he  invoked  it,  there  was  no  such  thing  as  a  statute  of 
limitations  founded  upon  three  years*  adverse  possession,  and 
no  such  thing  as  a  statute  of  limitations  founded  upon  an 
adverse  possession  for  five  years  without  payment  of  taxes. 
The  fact,  then,  that  the  defendant  had  continuously  occupied 
the  land  for  six  years  adversely  to  the  plaintiff,  and  had  paid 
the  taxes  levied  upon  the  land  for  three  years  at  that  time, 
was  not  proof  of  the  adverse  possession  for  five  years  which 
the  law  required. 

The  right  asserted  by  the  defendant  depended  wholly  upon 
Section  325  of  the  Code  of  Civil  Procedure  as  it  was  at  the 
commencement  of  the  suit.  No  absolute  right  to  the  land 
had  been  acquired  by  the  three  years'  adverse  possession 
before   the  amendment   of  the   section  on  April  1,  1878. 
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At  that  time  the  defendant  was,  in  law,  a  trespasser  npon  the 
land — ^without  right,  or  claim,  of  title;  or  if  he  had  any  right 
it  was  inchoate  and  imperfect,  and  subject  to  any  legislation 
upon  the  section  of  the  Code  under  which  the  right  was 
claimed.  It  was  not  a  veste<l  right;  being  inchoate  and  im- 
perfect, it  fell  with  the  repeal  of  the  law  upon  which  it  de- 
pended. The  amendment  of  1878  operated  as  a  repeal  of 
the  law  as  it  had  previously  existed.  {BiUings  y.  Harvey,  6 
Cal.  1381;  BiUinga  v.  Hall,  7  frf.  1;  Clark  y.  Huber,  25  id.  696; 
Befialey  v.  Mis,  69  id.  313.) 

A  statute  of  limitations  is  purely  an  act  of  grace  on  the 
part  of  the  Legislature.  Such  an  enactment  is  a  measure  of 
public  policy  only.  It  is  entirely  subject  to  the  mere  will  of 
the  legislative  power,  and  may  be  changed  or  repealed  alto- 
gether, as  that  power  may  see  fit  to  declare.  Such  legisla- 
tion relates  to  the  remedy  only  and  not  to  any  property  right 
or  contract  right.  (Billings  v.  HaU,  supra.)  It  may  have  a 
retrospective  action;  but  retroactive  legislation  is  not  un- 
constitutional where  it  only  affects  the  remedy.  (Comm.  v. 
Duffy>  96  Penn.  St.  506.)  Hence  it  has  become  a  settled 
rule  of  law  that  when  a  title  to  land  has  been  acquired  by  ad- 
verse possession  under  a  statute,  the  Legislature  does  not 
possess  the  power  to  destroy  the  same,  and  a  repeal  of  the 
statute  does  no  divest  the  title  (Sharp  v.  BlackinsJUp,  8  Pac. 
C.  L.  J.  643) ;  but  at  any  time  before  the  titie  has  become 
vested  the  statute  may  be  repealed  or  altered,  either  by 
shortening  or  lengthening  the  period  required  to  make  the 
title  absolute.     (Wood  on  Limitations,  35.) 

MoEee,  3 . 
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[Filed  March  7, 1883.] 
No.  8806. 

DEAN,  Respondent,  v.  CASTRO  et  al.,  Appellants. 

A  ppEAXi — Tranbobipt. 

Appeal  from  Superior  Court,  San  Francisco. 

J.  B.  Hart  for  appellants. 
William  Leviston  for  respondent. 

By  the  Court  : 

No  transcript  on  appeal  having  been  filed  within  the  time 
prescribed,  and  no  order  extending  the  time  having  been  ob- 
tained, the  motion  to  dismiss  the  appeal  must  prevail. 

Appeal  dismissed. 


People  v.  Harbinoton.  169 


In  Bank. 


[Filed  March  23,  1883.] 

No.  8707. 

PEOPLE  EX  REL.  FLINT,  Appellant, 

V. 

HABBINGTON,  Respondent. 

PBAcnoiNO  Pbtbician  —  YxjBk  CouMTY  —  Vaoanot — Bbmotal — PBTmON — 
HoflPXTAii.  The  offloe  of  **  Praotioing  Physician  of  the  Ynba  Oonnty 
Hcwpital "  is  a  oonnty  offloe,  and  a  Taoanoy  therein  cannot  be  filled 
by  the  Board  of  Snpenrisors,  except  npon  petition  signed  by  at  least 
thirty  qnalified  electors.     (4066  Pol.  0.) 

Id. — SupsBYiBOBS — QaoBuii — OvncfB — Bkmoyaii.  The  action  of  a  qnomm 
in  removing  an  offlcer  is  the  action  of  the  Board,  and  a  majority  of 
the  qnomm  present  conld  do  any  act  which  a  majority  of  the  Board, 
if  present,  might  do. 

Appeal  from  Superior  Court,  Tuba  County. 

AUomey-General  and  Craddock  for  appellant. 
Bowser,  Murphy  and  Davis  for  respondent. 

Shabpbtein,  J.,  delivered  the  opinion  of  the  Court: 

At  the  time  of  the  alleged  removal  of  the  relator  from 
the  office  of  *' Practicing  Physician  of  the  Tuba  County 
Hospital,**  the  Board  of  Supervisors  of  that  county  con- 
sisted of  five  members,  two  of  whom  had  been  prohibited  by 
an  order  of  the  Superior  Court  from  participating  in  the 
proceedings,  which  it  is  claimed  on  behalf  of  respondent 
resulted  in  the  removal  of  the  relator  from  said  office. 

The  three  members  of  said  Board  who  had  not  been  pro- 
hibited from  proceeding  in  said  matter,  heard  evidence  upon 
the  charges  laid  before  said  Board  against  the  relator,  and 
finaUy,  by  a  vote  of  two  to  one,  declared  said  office  vacant. 

Appellant^s  counsel  insist  that,  even  if  said  Board  had  the 
power  to  declare  said  office  vacant,  a  majoritv  of  a  bare  quo- 
rum of  said  Board  had  no  such  power.  But  Dillon,  in  his  work 
on  *' Municipal  Corporations,"  says  that  if  a  Board  of  Village 
Trustees  consists  of  five  members  and  ''three  only  were  pres- 
ent, they  would  constitute  a  quorum,'*  and  "the  votes  of  two, 
being  a  majority  of  the  quorum,  would  be  valid;  certainly  so 
where  the  three  are  all  competent  to  act."  (1  Dillon  on 
Coporations,  3d  Ed.  279.) 

in  Budl  V.  Buckinaham  (16  Iowa,  284)  Dillon,  J.,  said: 

*'  Three  constitutea  a  quorum.  So  far  all  is  clear.  Ad- 
vancing in  the  argument,  the  first  proposition  I  lay  down 
Is,  that  a  majority  of  the  quorum,  all  being  present,  have  the 
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power  to  act,  and  to  decide  any  question  upon  which  they 
can  act.  This  proposition  is  clear  upon  the  authorities. 
Thus  in  Bex  v.  Monday,  Cowper,  638,  Lord  Mansfield,  Oh. 
J. ,  says :  '  When  the  assembly  are  duly  met,  I  take  it  to  be 
clear  law  that  the  corporate  act  may  be  done  by  a  majority 
of  those  who  have  once  regularly  constituted  the  meeting.' 
To  the  same  effect,  2  Kent  s  Com.  293:  'A  majority  of  me 
quorum  may  decide.*  A.  &,  A.  on  Corp.  |  591;  CahUl's. 
Kalamazoo  Insurance  Co.,  2  Doug.  (Mich.)  124;  Sargent  v. 
Webster,  13  Met.  497;  lure  Insurance  Co.  22  Wend.  591;  Hx- 
parte  Wilcox,  7  Cow.  402;  Id.  527,  note  (a)." 

We  are  not  aware  of  any  case  in  which  the  contrary  has 
been  held,  and  must  regard  the  law  as  well  settled  that  in  a 
case  like  this  the  taction  of  a  quorum  is  the  action  of  the 
Board,  and  that  a  majority  of  the  quorum  present  could  do 
any  act  which  a  majority  of  the  Board,  if  present,  might  do. 

We  are,  therefore,  of  the  opinion  that  by  the  removal  of 
the  relator  from  the  office  a  vacancy  was  created  in  it  which 
the  Board  of  Supervisors  was  authorized  to  fill  in  the  man- 
ner prescribed  in  Sections  4046  and  4066  of  the  Political 
Code,  and  not  otherwise.  The  former  section  confers  upon 
the  Board  the  power  '*to  fill  by  appointment  all  vacancies 
that  may  occur  in  county  or  township  offices,  except  those 
of  County  Judge  and  Supervisors,"  and  the  latter  provides 
that  '*no  appointment  to  fill  a  vacancy  in  office  must  be 
made  by  the  Board  except  upon  petition,  signed  by  at  least 
thirty  qualified  electors  of  the  county,  if  for  a  county  office.** 
The  law  which  authorizes  the  appointment  of  a  practioing 
physician  for  said  Yuba  County  Hospital  fixes  the  term  for 
which  he  shall  be  appointed,  provides  for  his  salary  and  pre- 
scribes his  duties.  That,  certainlv,  is  sufficient  to  create  an 
office,  which  Bouvier  defines  to  be  ' '  a  right  to  exercise  a 
public  function  or  employment,  and  to  take  the  fees  and 
emoluments  belonging  to  it.'*  And  if  an  office,  it  is  undoubt- 
edlv  a  county  office. 

As  the  sections  of  the  Political  Code  to  which  we  have  re- 
ferred provide  how  all  vacancies  in  county  offices,  with  two 
exceptions,  must  be  filled,  and  as  this  office  is  not  within  the 
exceptions,  we  think,  in  the  absence  of  any  provision  in  ihe 
statute  which  creates  this  office  for  filling  a  vacancy  in  it, 
that  it  cannot  be  filled,  '*  except  upon  petition  signea  by  at 
least  thirtv  qualified  electors." 

Ordered  that  so  much  of  the  judgment  appealed  from  as 
adjudges  *'  that  the  plaintiffs  take  nothing  in  this  action," 
and  *'  that  the  defendant,  C.  C.  HarriDgton,  is  not  a  usilrper 
of  said  office  of  Practicing  Physician  of  the  Yuba  Connij 
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HoBpital,  that  he  is  entitled  to  the  same/'  and  that  he  re- 
ooYsr  costs  herein  is  reversed,  and  that  so  much  of  said 
judgment  as  adjudges  'Hhat  said  Joseph  Flint  is  not  entitled 
to  said  office  of  Practicing  Physician  of  the  Yuba  County 
Hospital"  is  affirmed. 

We  concur:    Thornton,    J.,    McKinstry,   J.,    Boss,  J., 
McKee,  J.  

Department  No.  2. 


[Filed  March  2, 1883.1 

No.  7751. 

GOODWIN,  Appellant, 

V. 

BICEABAUGH  et  al.,  Bespondents. 

TuDBB — ^Taxcb— MoBTaAOi — Complaint.  Mortgage  foreclosore.  Defenee, 
tender.  Beld,  plaintiif  oonld  not  have  recovered  for  taxes  without 
proper  allegations  relating  thereto. 

Id.— Id.  The  tender  being  for  the  full  amount  plaintiff's  oomplaint  entitled 
him  to,  was  good. 

Appeal  from  Superior  Court,  Lake  Ooonty. 

Wallace  dt  Hostinga,  and  Welch  dt  BrUt  for  appellant. 
PlaU  and  Elliott  for  respondents. 

By  the  Court: 

The  plaintiff  coold  not  have  recovered  for  taxes  without 
proper  allegations  relating  thereto.  Therefore  the  tender, 
Doing  for  the  full  amount  his  oomplaint  entitled  him  to,  was 
good. 

Judgment  affirmed. 

In  Bank. 


[Filed  March  12,  1883.] 

No.  8889. 

8PBING  YALLET  WATEB  WOBKS,  Pbtitionbb, 

t?. 
BABTLETT  et  al..  Bespondents. 

Waxke  Batxb — Pbohibhion.  The  matter  of  fixing  water  rates  is  not  Jndidal, 
and  lor  this  reason  the  writ  of  prohibition  cannot  be  awarded. 

Prohibition. 

Newlanda  and  fbx  for  petitioner. 

William  Craig  for  respondents. 

BytheCouBT: 

In  our  judgment  the  matter  of  fixing  water  rates  is  not 
judicial,  and  for  this  reason  the  writ  of  prohibition  cannot 
be  awarded.     This  has  been  frequently  held  by  this  Court* 

Writ  denied  and  proceedings  dismissed. 
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Abstracts  of  Recent  Decisions. 


PissENaBB^,  Recent  Decisions  on  the  Rights  of,  HaU  y.  Mem- 
phis etc,  R,  Co.,  U.  S.  Cir.  Ct.  W.  D.  Tenn.,  15  Fed.  Rep.  67, 
9  Fed.  Bep.  585,  11  Fed.  Bep.  683,  698,  7  Fed.  Bep.  51,  5  Fed. 
Bep.  489. 

Valuable  note  by  Seymour  D.  Thompson  to  HaU  v.  MemfhMt 
15  Fed.  Bep.  69. 

Sleeper  v.  Penn.  Ry,  Co.,  Sup.  Ct.  Pa.,  27  Alb.  L.  J.  188. 

Mastbb  and  Servant — Psbbonal  Injubt.  Where  an  injury  is 
caused  to  a  workman  in  a  mine  by  reason  of  the  negligence  of 
one  who  is  not  in  any  true  sense  a  mere  foreman  or  department 
leader  or  sub-chief  in  a  given  sphere  of  mining  operations,  bat 
whose  agency  covers  the  entire  mine  and  the  entire  control  of 
the  work,  such  negligence  is  not  the  negligence  of  a  fellow- 
servant,  but  is  to  be  considered  as  the  negligence  of  the  owner 
of  the  mine,  and  he  will  be  liable  therefor  whether  such  agent 
was  appointed  directly  by  him  or  by  his  general  agent. — Ryan 
V.  Bagaley,  S.  C.  Mich. ;  15  N.  W.  B.  72. 

Infanot  —  GuABDiAN  AD  UTBH  —  DsFAULT.  (1.)  In  a  soit  in 
equity  against  iufants,  process  should  be  served  upon  them  and 
a  guardian  ad  litem  appointed  by  the  Court  to  defend  them,  not- 
withstanding their  legal  guardian  is  also  a  party.  (2.)  Where  a 
general  guardian  appears  and  makes  the  defense  required  by 
law,  and  is  heard  by  the  Court  as  the  representative  of  the  in- 
fant, such  action  is  equivalent  to  his  appointment  as  a  guardian 
ad  litem;  but  the  cause  should  not  be  heard  without  answer  in 
behalf  of  infant  defendants.  (3.)  There  can  be  no  default  taken 
taken  against  infant  defendants. — Thompson  v.  McDermoU,  S.  C. 
Fla.,  January  Term,  1883. 

Street  Bailwat  Law. — ^A  car  was  stopped  to  allow  a  passenger 
to  alight,  and  another  passenger  left  her  seat  to  get  on  the  car. 
She  had  not  given  the  conductor  or  driver  notice  mat  she  desired 
to  alight,  but  the  car  was  at  a  stop  when  she  arose  and  went  to 
the  platform,  and  as  she  was  stepping  off  it  was  started,  and  she 
was  thrown  to  the  ground  and  injured.  In  an  action  for  dam- 
ages {Rathbone  v.  Arion  R,  R.  Go.)  the  plaintiff  recovered  judg- 
ment, and  the  company  petitioned  the  Supreme  Court  of  Bhode 
Island  for  a  new  tnal.  The  petition  was  dismissed.  Judge  Car- 
penter, in  the  opinion,  saying:  ''In  this  case  the  car  had  stopped, 
or  was  apparentiy  about  to  stop,  for  the  convenience  of  a  paa- 
senger,  and  in  response  to  a  signal  of  the  conductor.  We  can- 
not say  that,  under  the  circumstances,  it  was  the  duty  of  plaintiff, 
as  a  matter  of  law,  to  give  notice  that  she  also  desired  to  alight. 
The  stopping  or  slowing  of  the  car  in  response  to  the  signal,  we 
think,  might  fairly  be  taken  as  notice  by  all  passengers  that  all 
who  desired  to  alight  might  take  advantege  of  the  opportunity." 
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Current  Topics. 

LAWYERS. 

'*  Under  our  statute  no  one  can  legally  procure  a  license  to 
practice  law  in  this  State  without  procuring  a  certificate  of  good 
moral  character  from  some  Court  of  record.  By  this  require- 
ment it  is  evident  the  Legislature  intended  that  no  one  should 
be  admitted  to  the  bar  who  was  not  in  truth  and  in  fact  a  good 
moral  man.  And  if  this  be  an  essential  condition,  as  it  certainly 
is,  to  one's  admission  to  the  bar,  in  the  first  instance,  it  is  cer- 
tainly equally  essential  that  he  should  maintain  this  character 
after  he  has  been  once  admitted,  and  that  whenever  his  conduct 
is  such,  whether  he  is  acting  professionally  or  otherwise,  as  to 
demonstrate  that  he  is  not  an  honest  man,  he  should  be  dis- 
barred, for  by  becoming  or  being  dishonest  he  violates  the 
essential  condition  upon  which  he  was  admitted,  and  forfeits  all 
claims  to  recognition  among  his  professional  brethren  or  the 
Courts  of  the  State. 

"But,  outside  of  this  statutory  requirement,  it  is  manifest  a 
man  who  is  not  honest  and  honorable  in  all  his  business  rela- 
tions, whatever  may  be  his  qualifications  otherwise,  is  clearly 
unfit  for  the  discharge  of  the  grave  and  often  delicate  responsi- 
bilities which  the  practicing  attorney  is  from  day  to  day  required 
to  assume.  The  highest  conceivable  interests  are  intrusted  to 
his  care.  Fortune,  reputation,  liberty,  and  even  life  itself,  are 
placed  in  his  hands.  This  being  so,  it  is  manifest  no  one  should 
be  permitted  to  practice  law  who  is  not  strictly  honest.  To  per- 
mit it  to  be  done,  is  not  only  unjust  to  the  community  at  large,  but 
it  is  especially  unjust  to  the  profession  itself,  as  the  reputation 
of  all  must  suffer  more  or  less  from  it.  It  gives  color  to  the 
popular  idea  that  obtains  in  the  minds  of  many  that  lawyers,  as 
a  class,  are  a  set  of  mere  sharpers  and  tricksters. 
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"  The  better  class  of  the  bar  of  this  State  occupy  a  high  moral 
plane,  and,  as  an  humble  member  of  this  Court,  I  feel  it  my 
duty  to  lend  them  all  the  encouragement  and  aid  within  my 
power  to  maintain  the  high  standard  of  professional  ethics  which 
they  have  established,  and  which  has  cast  so  much  luster  on  the 
Illinois  bar;  and  this  can  only  be  done  by  holding  all,  from  the 
highest  to  the  lowest,  without  regard  to  their  social  connections, 
to  a  strict  accountability  for  every  substantial  breach  of  moral 
duty  which  shows  a  disregard  for  common  honesty. " — Justice 
Mulkey,  in  People  v.  Appleion,  Sup.  Ct.  of  HI.  15  Chic.  Leg. 
News,  24 


ESTOPPEL  IN  PAIS  AS  TO  A  MARRIED  WOMAN. 

The  statute  (C.  C.  1093,  1186,  1191)  provides  that  the  ac- 
knowledgment of  a  married  woman  to  a  conveyance  of  real 
property  must  contain  certain  allegations,  and  that  any  convey- 
ance without  this  acknow;ledgment  is  void.  The  Supreme  Court 
(in  Joseph  v.  Dougherty,  9  Pac.  C.  L.  J.  303)  hold  that  this 
acknowledgment  of  a  married  woman  is  a  part  of  the  execution  of 
the  instrument. 

In  the  case  of  Wedd  v.  Herman,  8  Pac.  C.  L.  J.  1128,  the 
Court  held  that  the  cerlificate  of  acknowledgment  of  a  married 
woman  was  no  longer  a  part  of  the  execution  of  the  instrument, 
and  that  a  defective  certificate  could,  therefore,  be  reformed. 
The  rule  was  fonnerly  otherwise.  This  change  was,  however, 
only  as  per  statute.     (Section  19,  Act  1850,  C.  C.  1(193,  1187.) 

A  much  more  radical  change  in  the  law  regarding  the  con- 
veyances of  married  women  is  made  by  a  very  recent  decision 
of  our  Supreme  Court,  in  Reis  v.  Lawrence,  11  Pac.  C.  L.  J.  6. 
Tlie  facts  of  the  case  were  these :  A  married  woman  obtained  a 
divorce  that  is  invalid,  resumed  her  maiden  name,  and  executed 
a  power  of  attorney  and  a  deed  as  a  feme  sole.  She  afterward 
attempted  to  set  aside  both  instruments  on  the  ground  that  she 
was  a  married  woman  at  the  date  of  their  execution.  The  Court 
held  that  she  was  estopped.  This  leaves  a  very  narrow  margin . 
between  the  two  sexes  in  their  property  rights,  the  doctrine  of 
estoppel  in  pais  not  being  usually  understood  as  applying  to 
femes  covert. 
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Supreme  Court  of  California. 

In  Bane. 

[Filed  March  HS,  1883.] 

No.  7444. 

WBIGHT,  Appellant,  v.  BOSEBEEBT  etal.,  BEapoNDENTS. 

t 

BwAXP  Lansb — Patkmt — Obbtifioation — Land  Offiob  —  GomnBsioHXB — 
Ejkotmekt — Act  of  Gokobbsb — ^Titlb.  DefendantB  are  in  possessioD, 
elaimiDg  title  under  United  States  patents,  which  purport  to  conyey 
the  premises.  Held,  plaintiff  coold  not  maintain  ejectment  upon  the 
title  which  he  has  acquired  from  the  State,  without  showing  that  the 
land  has  been  certified  over  to  the  State  as  swamp  and  overflowed. 

In. — Id.  The  title  never  vested  in  the  State,  and  it  could  not  convey  a  title 
to  appellant  upon  which  he  could  maintain  ejectment  against  persons 
in  possession  under  patents  from  the  United  States. 

Id.^Id.  Section  4  of  the  Act  of  Congress  of  July  23,  1866,  makes  it  the 
duty  of  the  Commissioner  in  certain  specified  cases  to  certify  lands 
over  to  the  State.  It  seems  to  1»e  left  to  him  to  decide  in  each  case 
whether  or  not  it  is  a  proper  one  for  the  exercise  of  that  power.  The 
most  that  can  be  claimed  on  behalf  of  appellant  is  that  the  Commis- 
sioner has  not  performed  his  duty  in  this  case.  The  law  makes  it  the 
duty  of  the  Commissioner  to  certify  over  such  lands  within  a  specified 
period,  but  does  not  provide  that  in  the  event  of  his  failing  to,  the 
title  to  such  lands  shall  vest  in  the  State. 

JvDOMBHT— Appbaxi— New  Tbiai..  The  order  and  directions  of  the  Court  on 
a  former  appeal  in  the  case,  taken  as  a  whole,  amount  to  a  reversal  of 
the  former  judgment  and  an  order  for  a  new  trial. 

Appeal  from  Superior  Court,  Tolo  County. 

TreadweU  and  Sprague  for  appellant. 
Bdcher  and  Bcdtlox  respondents. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 

The  defendants  are  in  possession  of  the  demanded  prem- 
ises, and  hold  United  States  patents  for  the  same,  lout  it 
is  claimed  on  behalf  of  the  plaintiff  that  before  defendants 
acquired  any  right  or  title  to  said  land,  the  title  to  it  had 
passed  out  of  the  United  States  and  become  vested  in  the 
State  of  California.  The  grounds  of  this  claim,  as  stated  by 
one  of  appellant's  counsel,  are  as  follows:  ''That  on  July 
1,  1862,  ne  (plaintiff)  acquired  the  title  of  the  State  to  the 
land  in  controversy;  that  the  State  had,  prior  to  July  23, 
1866,  selected  this  land  as  swamp  land,  and  had  disposed  of 
the  same  to  purchasers  in  good  faith  under  her  laws;  that 
due  notice  had  been  given  to  the  United  States  Land  Depart- 
ment of  this  selection;  that  within  the  time  required  by  the 
Act  of  Congress  of  March  12,  1860,  and  before  1866,  the 
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State  had  segregated  these  lands  as  swamp;  and  that,  under 
due  and  regular  proceedings  had  under  the  fourth  section  of 
the  Act  of  1866,  this  segregation  was  approved  by  the 
United  States  Land  Department,  and  the  tracts  here  claimed 
designated  swamp  on  the  United  States  plat  of  the  town- 
ship." 

The  clause  of  the  fourth  section  of  the  Act  of  1866,  to 
which  reference  is  made,  reads  as  follows: 

' '  That  in  all  cases  where  township  surveys  have  been  made, 
or  shall  hereafter  be  made,  under  authority  of  the  United 
States,  and  the  plats  thereof  approved,  it  shall  be  the  duty 
of  the  Commissioner  of  the  General  Land  Office  to  certify 
over  to  the  State  of  California  as  swamp  and  overflowed,  au 
the  lands  represented  as  such,  upon  such  approved  plats, 
within  one  year  from  the  passage  of  this  Act,  or  within  one 
year  from  the  return  and  approval  of  such  township  plats. 

**  The  Commissioner  shall  direct  the  United  States  Sur- 
veyor-General for  the  State  of  California  to  examine  the 
segregation  maps  and  surveys  of  the  swamp  and  overflowed 
lands  made  by  said  State;  and  where  he  shall  find  them  to 
conform  to  the  system  of  surveys  adopted  by  the  United 
States,  he  shall  construct  and  approve  township  plats  accord- 
ingly, and  forward  to  the  General  Land  Office  for  approval.*" 

It  is  not  claimed  that  ''  the  Commissioner  of  the  General 
Land  Office  has  ever  certified  over  to  the  State  of  California  as 
9wam/p  and  overflowed^^  any  of  the  land  in  controversy.  If  he 
had,  it  would  be  equivalent  to  a  patent,  and  an  action  of 
ejectment  might  be  maintained  upon  it  against  any  one  in 

Sossession  under  a  subsequently-acquired  title.  As  it  is«  the 
efendants  are  in  possession,  claiming  title  under  United 
States  patents,  which  purport  to  convey  the  entire  premises. 
And  the  c^uestion  is.  Can  the  plaintifi"  maintain  this  action 
upon  the  title  which  he  has  acquired  from  the  State,  without 
showing  that  the  land  has  been  certified  over  to  the  State  as 
swamp  and  overflowed  ?  Counsel  for  appellant  insist  that 
although  said  land  has  never  been  certified  over  to  the  State 
according  to  the  requirement  of  said  Act  of  Congress^  the 
title  to  said  land,  nevertheless,  became  vested  in  the  State. 
If  that  be  so,  the  clause  which  requires  the  Commissioner  to 
certify  over  to  the  State  as  swamp  and  overflowed  all  the 
lands  represented  as  such  upon  such  approved  plats  within 
one  year  from  the  passage  of  said  Act,  or  within  one  year 
from  the  return  and  approval  of  such  township  plats,  is 
superfluous.  The  Act  of  September  28,  1850,  contains  a 
clause  somewhat  similar  to  this,  and  the  oonstruction  which 
was  given  to  it  by  the  Supreme  Court  of  the  United  States 
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in  Drench  v.  \F)/un  (93  XJ.  S.  169)  seems  to  us  to  militate 
against  the  position  which  appellant's  counsel  seek  to  main- 
tain in  this  case.  That  Act  made  it  the  duty  of  the  Secre- 
tary of  the  Interior,  as  soon  as  practicable  after  its  passage, 
to  make  out  an  accurate  list  ana  plats  of  the  land  described 
in  said  Act,  and  to  transmit  the  same  to  the  Governor  of  the 
State,  and  at  his  request  to  cause  a  patent  to  issue  to  it,  and 
that  thereupon  the  fee-simple  to  said  lands  should  vest  in  the 
State.  In  French  v.  -Fjyan,  stipra,  the  Court  held  that  the 
issuance  of  a  patent  to  the  State  concluded  the  question  of 
the  character  of  the  land,  and  that  parol  evidence  to  prove 
that  it  was  not  swamp  and  overflowed  was,  in  an  action  at 
law,  inadmissible.  That  the  law  devolved  upon  the  Secre- 
tary "the  duty,  and  conferred  on  him  the  power,  of  deter- 
mining what  lands  were  of  the  description  granted  by  that 
Act,  and  made  his  office  the  tribunal  whose  decision  on  that 
subject  was  controlling.'' 

In  Johnson  v.  Ibwdey  (13  Wall.  72)  the  same  Court  said 
'*that  when  the  law  has  confided  to  a  special  tribunal  the 
authority  to  hear  and  determine  certain  matters  arising  in 
the  course  of  its  duties,  the  decision  of  that  tribunal,  within 
the  scope  of  its  authority,  is  conclusive  upon  all  others." 

Section  4  of  the  Act  of  July  23,  1866,  makes  it  the  duty 
of  the  Commissioner  in  certain  specified  cases  to  certify  lands 
over  to  the  State.  And  it  seems  to  be  left  to  him  to  decide 
in  each  case  whether  or  not  it  is  a  proper  one  for  the  exer- 
cise of  that  power.  The  most  that  can  be  claimed  on  behalf 
of  appellant  is  that  the  Commissioner  has  not  performed  his 
duty  in  this  case.  The  law  makes  it  the  duty  of  the  Com- 
missioner to  certify  over  such  lands  within  a  specified  pe- 
riod, but  does  not  provide  that  in  the  event  of  his  failing  to, 
the  title  to  such  lands  shall  vest  in  the  State.  And  we  are 
unable  to  find  anything  in  said  Section  4:  which  impresses  us 
as  indicating  that  such  was  the  intention  of  Congress. 

But  it  is  claimed  on  behalf  of  appellant  that  said  Section 
4  must  be  read  in  connection  with  Section  1  of  the  same  Act, 
which  confirms  to  the  State  lands  selected  by  her  in  part  sat- 
isfaction of  any  grant,  and  under  her  laws  disposed  of  to  pur- 
chasers in  good  faith. 

In  Sutton  V.  FasseU  (51  Cal.  12)  the  Court  said:  "The 
first  section  of  that  Act  does  not  relate  to  lands  which  had 
been  segregated  by  the  State  as  swamp  and  overflowed  lands. 
The  only  section  which  purports  to  grant  to  the  State — or, 
in  other  words,  to  confirm  such  segregation — ^is  the  fourth 
section."  And  that  appears  to  us  to  be  a  reasonable  con- 
struction of  the  language  of  said  first  section.     It  only  ap- 
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plies  to  selections  made  of  any  portion  of  the  public  domain 
"  in  part  satisfaction  of  any  grant  made  to  said  State  by  any 
Act  of  Congress.'*  This  would  seem  to  have  reference  to 
grants  of  specific  quantities,  and  not  to  a  grant  of  an  indefi- 
nite quantity.  There  would  be  no  propriety  in  saying  that 
the  State  accepted  any  number  of  acres  of  swamp  land  in 
part  satisfaction  of  the  grant  of  all  the  swamp  land  in  the 
State.  But  in  the  cases  of  grants  for  school  and  improve- 
ment  purposes,  where  the  quantities  are  limited  and  defined, 
deductions  could  be  made,  and  it  is  expressly  provided  in 
said  first  section  ''That  the  State  of  California  shall  not  re- 
ceive under  this  Act  a  greater  (quantity  of  land  for  school  or 
improvement  purposes  than  she  is  entitled  to  by  law." 

We  therefore  conclude  that  the  title  to  the  demanded 
premises  has  never  vested  in  the  State,  and  that  the  State 
could  not  convey  a  title  to  the  appellant  upon  which  he  could 
maintain  an  action  of  ejectment  against  persons  in  possession 
of  said  premises  under  patents  from  the  United  StiEites. 

On  the  former  appeal  a  remittitur  issued  out  of  this  Court, 
containing  the  following  order  and  directions  : 

''  It  appearing  that  the  Court  below  has  failed  to  find  upon 
material  issues  made  by  the  pleadings,  to  wit:  Whether  or 
not  the  plaintiff  is  the  owner  or  entitled  to  the  possession  of 
the  north  half  of  the  north-east  quarter  of  section  thirty-six, 
the  south-east  quarter  pf  section  twenty-five,  and  the  east  half 
of  the  south-east  quarter  of  section  twentj-four  of  the  lands 
in  suit: 

''  Whereupon  it  is  now  considered,  ordered,  adjudged  and 
decreed  by  the  Court  here  that  the  judgment  of  the  District 
Court  of  the  Sixth  Judicial  District,  in  and  for  the  counfy  of* 
*  Yolo,  in  the  above-entitled  cause  be,  and  the  same  is,  hereby 
reversed  and  the  cause  remanded,  with  directions  to  the  Court 
below  to  find  upon  the  foregoing  issues,  from  the  evidence 
already  taken  and  such  further  evidence  as  may  be  adduced 
by  the  respective  parties,  and  thereupon  to  render  jud^ent 
upon  the  whole  case.  The  respective  appellants  in  said  ac- 
tions severally  to  recover  cost«  on  the  appeal." 

The  Court  did  find  "  that  at  the  time  of  the  commence- 
ment of  this  suit  the  plaintiff  was  the  owner  and  entitled  to  . 
the  possession  of  the  south  half  of  the  north-east  quarter  of 
section  thirty-six,  in  suit,  which  was  unlawfully  withheld 
from  him  by  defendant  Boseberry;  and  of  the  east  half  of  the 
north-east  quarter  of  section  twenty-five  (containing  eighty 
acres),  which  was  withheld  by  defendant  Simmons;  and  of 
the  north-west  (][uarter  of  the  south-east  quarter  of  section 
twenty-four,  which  was  withheld  from   him   by  defendant 
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Powell;  and  that  plaintiff  is  damaged  b^  defendant  Bose- 
benr  in  the  sum  of  $160,  by  defendant  Simmons  in  the  sum 
of  $l50,  and  by  defendant  Powell  in  the  sum  of  $75." 

In  addition  to  the  lands  described  in  this  finding,  the 
plaintiff  in  his  complaint  alleged  that  he  was  the  owner  of 
the  lands  described  in  the  remittitur.  On  the  last  trial  the 
Court  set  aside  its  former  findings,  and  found  that  the  plain- 
tiff was  not,  and  never  had  been,  the  owner,  or  entitled  to  the 
possession  of  all  or  any  part  of  the  lands  described  in  the 
complaint,  and  entered  judgment  in  favor  of  the  defendants. 
In  doing  so,  appellant's  counsel  insist  that  the  Court  did  not 
follow  the  directions  of  this  Court,  which  were  in  effect  that 
the  Court  below  should  find,  in  addition  to  what  it  had  al- 
ready found,  whether  the  plaintiff  was  the  owner  and  entitled 
to  the  possession  of  the  lands  described  in  said  remittitur. 
This  might  be  so,  if  this  Court  had  not  reversed  the  ludg- 
ment  of  the  Court  below,  and  directed  it  to  render  a  judg- 
ment upon  the  whole  case.  We  think  that  the  order  and  di- 
rections of  this  Court,  taken  as  a  whole,  amount  to  a  reversal 
of  the  former  judgment,  and  an  order  for  a  new  trial. 

There  were  some  exceptions  taken  to  the  rulings  of  the 
Court  during  the  trial,  but  we  are  unable  to  discover  any 
error  for  which  the  judgment  and  order  appealed  from  should 
be  reversed. 

Judgment  and  order  affirmed. 

We  concur:  Thornton,  J.,  McKinstry,  J.,  Boss,  J.,  MoKee, 
J.,  Myrick,  J. 

Depabtment  No.  2. 


fPiled  March  29,  1883.1 

No.  8181. 
WILSON,  Bbspondent, 

EUROPA  MINING  COMPANY,  Appellant. 

Dakaobb — AppEAii. — Where  an  appeal  is  taken  for  delay,  damages  will  be 
imposed. 

Appeal  from  Superior  Court,  San  Francisco. 

Oaarher  Thornton  &  Bishop  for  appellant. 

Wm.  H.  H,  Hart  for  respondent. 

By  the  Coubt: 

We  think  the  evidence  in  this  case  fully  sustains  the  find- 
ings, and  that  no  error  appears  in  the  transcript.  It  appears 
to  OS  that  the  appeal  was  taken  for  delay;  therefore  the 
judgment  and  order  are  affirmed,  with  twenty  per  cent. 
damages. 
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Depabtment  No.  2. 


[Filed  March  28,  1883.] 

No.  7925. 

BEBNABD,  Bespondent,  v.  HETNEMANN,  Appellant. 

8oiii  Tbaskb  Under  the  Act  of  April  12,  1852,  publication  of  the  deolan- 
tion  to  oarry  on  business  as  sole  trader  was  not  essential. 

OoNFLicT  OF  TxsTiMONT.    The  testimony  was  conflicting. 

JuDOBcmr — EftTOPPEL.  Plaintiff  was  not  estopped  by  the  action  against 
H.  &  Co.;  it  did  not  constitute  a  bar. 

Appeal  from  Superior  Court,  San  Francisco. 

Sharp  &  Sharp  for  appellant. 
W,  H.  Fifidd  for  respondent. 

By  the  Coubt  : 

The  questions  upon  which  this  case  turned  were  questions 
of  fact.  The  testimony  given  by  the  plaintiff  conflicted  with 
that  given  by  the  defendant,  and  the  jury  saw  fit  to  accept 
and  base  their  verdict  upon  that  of  the  plaintiff. 

Under  the  Act  of  April  12,  1852,  publication  of  the  decla- 
ration to  carry  on  business  as  sole  trader  was  not  essential. 
{Beading  y.  Mullen,  31  Gal.  104.) 

Plaintiff  was  not  estopped  by  the  action  against  Heyne- 
mann  &  Go.  from  maintaining  this  action;  it  did  not  con- 
stitute a  bar. 

Judgment  and  order  affirmed. 

Depabtment  No.  2. 


[Filed  March  27,  1883.] 

No.  7960. 

PHILLIP  ET  AL.,  Bespondents,  V,  SIEBING  et  al., 

Appellants. 

AppbaXi — Ebbob.    It  is  inonmbent  on  a  party  who  alleges  error  to  make  it 
apparent. 

Appeal  from  Superior  Court,  San  Francisco. 

Sharp  dt  Sharp  for  appellants. 

Naphialy,  Iriedenrich  cc  Ackerman  for  repondents. 

By  the  Coubt: 

The  appeal,  as  stated  in  the  notice,  is  from  ''the  order 
overruling  the  demurrer,  from  the  order  directing  a  judg- 
ment and  execution  herein,  and  also  from  the  judgment 
therein  made  and  entered  in  the  said  Superior  Court,  on  the 
20th  day  of  April,  1881,  in  favor  of  the  plaintiffs  in  said 
action,  and  against  said  defendants,  and  from  the  whole 
thereof." 

The  demurrer  to  the  complaint  was  properly  overruled. 
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The  answer  alleges  that  after  the  oommencement  of  this 
action  the  defendants  were  duly  adjudged  insolvent  debtors, 
and  all  proceedings  against  them  were  stayed. 

After  the  answer  was  filed,  the  plaintiffs  gave  notice  of 
motion  for  judgment  upon  the  pleadings,  on  the  ground  that 
the  attachment  in  the  action  was  issued  and  property  at- 
tached more  than  thirty  days  prior  to  the  filing  of  the  de- 
fendants' petition  in  insolvency;  and  it  was  stated  in  said 
notice  that  said  motion  would  be  based  upon  the  pleadings, 
affidavit  and  undertaking  on  attachment,  the  writ  of  attach- 
ment and  return  thereon  of  the  Sheriff,  and  upon  all  the 
papers  on  file  in  the  action. 

It  does  not  appear  from  the  transcript  what  papers  were 
before  or  considered  by  the  Court  upon  the  hearing  of  that 
motion.  But  it  does  appear  that  the  Court  granted  the  mo- 
tion and  directed  that  the  judgment  should  be  enforced  only 
against  the  property  attached. 

The  judgment  recites  that  it  appeared  to  the  Court  that 
property  of  the  defendants  had  been  seized  and  levied  upon 
by  the  Sheriff  by  virtue  of  a  writ  of  attachment  issued  in 
this  action  more  than  one  month  before  the  insolvency  pro- 
ceedings were  initiated  by  the  defendants;  that  said  property 
was  then  still  in  the  hands  and  custodj  of  said  Sheriff,  and 
that  said  attachment  had  not  been  dissolved  and  was  then 
in  full  force. 

It  is  incumbent  on  a  party  who  alleges  error  to  make  it 
apparent.     That,  the  record  now  before  us  fails  to  do. 

Judgment  affirmed. 


In  the  Gircoit  Court  of  the  United  States, 

NINTH   CIBCTTrr,   DISTRICT   OF   CALIFORNIA. 


EDWARD  WOODRUFF 
NORTH  BLOOMFIELD  GRAVEL  MINING  COMPANY 

ET  AL. 

1.  HuiiTZFABiousNiss — NuisANCB.  SeYeral  parties  owning  extensive  mines 
»t  yarions  points  on  the  affluents  of  the  Yuba  Biver,  work  them  inde- 
pendently pi  each  other  by  the  hydranlio  process,  discharging  their 
waste  earth  and  other  debris  into  the  stream  whence  it  flows 
down  into  the  main  river,  where  the  debris  becomes  mingled  into  one 
indistingnishable  mass,  passes  on  and  is  deposited  along  the  conrse 
of  the  river  in  the  valley  below,  burying  valuable  lands  and  cre- 
ating a  public  and  private  nuisance.  A  bill  in  equity  by  a  party 
injured  against  all  the  parties  thus  contributing  to  the  nuisance  to 
enjoin  it,  is  not  demurrable  as  being  multifarious,  or  for  a  misjoinder 
of  parties,  defendant. 
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2.  Sau.    The  parties  thus  creating  the  nnisance  may  be  joined  in  equity 

both  on  the  ground  that  they  co-operate,  in  fact,  and  actaally  con- 
tribute to  the  nuisance,  the  injury  being  the  single  result  of  tlie  ac- 
tion of  the  debris  combined  and  operating  together  long  before  it  reaches 
the  place  where  the  injury  is  effected.  Also,  on  the  ground  of  avoid- 
ing a  muitiplicity  of  suits. 

3.  Nuisances — Pabtibs — Temant-in-Goichoii.      One  tenant-in-common   of 

land  injured  by  a  public  and  private  nuisance,  may  sue  to  enjoin  the 
nuisance,  without  making  his  co-tenant  a  party,  either  as  oomplain- 
ant,  or  defendant. 

Before  Sawyer,  Circuit  Judge. 

George  CadwuUader,  I.  S.  Bdcher  and  J,  Norton  Pomeroy 
for  complainants. 

W.  T.  Wallace,  S.  M.  Wihon,  J.  K.  Byrne  and  W.  C. 
Bdcher  for  defendants. 

Sawyer,  Circuit  Judge : 

This  is  a  bill  brought  against  a  number  of  hydraulic  mining 
companies,  severally  owning  mines  at  various  points  on  the 
Yuba  Biver,  and  its  tributaries;  and  working  them  independ- 
ently of  each  other,  to  restrain  them  from  discharging  the 
Savel,  waste  earth,  and  mining  debris  arising  from  working 
eir  several  mines  into  the  streams. 

It  is  alleged,  generally,  that  complainant  has  been  for  24 
years,  and  that  he  is,  now,  the  owner  of  an  undivided  half 
of  three  several  parcels  of  land,  situated  on  Feather  Biver, 
and  in  the  city  of  Marysvilie  on  the  Yuba  Biver;  that  the 
defendants,  severally,  own  large  mines  situate  at  various 
points  on  the  Yuba  Biver  and  its  affluents,  which  they  are, 
respectively,  working  by  the  hydraulic  process,  by  means  of 
which,  the  ^avel.  waste  earth,  and  other  debris  arising  there- 
from, are  discharged  into  the  several  streams  on  which  the 
mines  are  situated;  that  vast  quantities  of  this  debris  are 
carried  by  the  rapid  currrents  of  the  waters  down  the  various 
streams  into  the  Yuba  Biver,  where  they  commingle  be- 
fore reaching  the  valley,  and  after  thu^  uniting  flow  along 
the  main  Yuba  through  the  valley  past  Marysvilie  into 
Feather  Biver,  thence  to  the  Sacramento,  making  large  de- 
posits along  the  courses,  of  these  rivers,  which  have  buried 
from  two  to  fifty  feet  deep,  and,  utterly,  desti'oyed,  forty 
thousand  acres  of  the  most  valuable  lands,  heretofore  culti- 
vated; and  made  it  necessary  to  the  citizens,  including  the 
complainant,  to  construct  levees  of  great  extent,  to  prevent 
the  remaining  lands  bordering  on  the  streams  mentioned. 
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from  being,  in  like  manner,  cohered  up  and  destroyed;  that 
the  deposits  within  the  levees  have  already  raised  the  level 
of  the  beds  of  the  streams  many — in  some  cases  fifty — feet, 
and  that  the  constant  raising  of  the  level  of  the  beds  of  the 
streams,  and  the  lands  already  buried  in  the  debris,  renders 
it  necessary  to  constantly  increase  the  height  of  the  levees, 
at  great  expense  to  the  people,  and  the  complainant;  that 
the  navigation  of  Feather  Biver  has  been  greatly  obstructed 
by  these  deposits,  to  the  great  inconvenience  of  commerce 
and  navigation,  and  damage  to  the  complainant,  and  the 
public;  that  these  deposits  constitute  a  great  public  and  pri- 
vate nuisance,  which  nuisance  is  rapidly  increasing  and  be- 
coming more  intolerable;  that  these  operations  of  defendants 
are  still  continued,  and  will  be  continued;  and  that  the  de- 
struction of  the  property  of  complainant  and  others,  will  take 
place,  and  irreparable  injury  result,  unless  the  defendants 
are  restrained  by  injunction. 

Defendants  demur  to  the  bill;  and  the  two  points  relied 
on,  are  misjoinder  of  defendants,  and  multifariousness  in 
this: 

1.  That  each  defendant  is  pursuing  its  business,  severally, 
without  any  connection  with  the  other,  and  without  any  joint 
intent  or  joint  action;  that  the  cause  of  action  is  distinct, 
and  several,  as  against  each,  and  neither  the  defendants,  nor 
the  several  causes  of  action  can  be  joined  in  the  same 
suit. 

2.  That  the  co-tenant  of  the  complainant  is  a  necessary,  or, 
indispensable,  party  to  the  suit;  and  that  the  suit  cannot  be 
maintained  without  making  him  a  party  either  as  plaintiff, 
or  defendant. 

After  a  very  careful  examination  and  analysis  of  the  nu- 
merous authorities  cited  on  the  first  point,  I  am  entirely 
satisfied  that  under  the  principles  of  equity  jurisprudence, 
as  established  in  England  and  the  United  States,  adopting 
{hat  system,  there  is  no  misjoinder  of  defendants;  and  that 
the  bill  is  not  multifarious  in  the  particulars  suggested. 

It  is  true,  that  each  defendant  is,  independently,  working 
its  own  mines,  without  any  conspiracy,  or  preconcert  of  un- 
derstanding, or  action,  with  the  others;  but  they  all  pour 
iheir  mining  debria  into  the  several  streams,  which  they 
know,  must,  by  the  force  of  the  currents,  be  carried  down 
into  the  main  river,  where  they  must  commingle  into  one 
indistinguishable  mass  long  before  they  reach  the  point 
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where  the  naisances  complained  of  are  committed,  and  the 
damages  are  created.  This  commingling  of  the  debris  dis- 
charged into  the  various  streams  by  the  several  defendants, 
and  passing  on  to  work  the  destruction  alleged — this  aggre- 
gation of  waste  material,  which,  after  aggregation,  is  precipi- 
tated upon  the  plains  below,  and  creates  the  nuisance,  is  the 
necessary  and  natural  consequence  of  the  action  of  the  sev- 
eral defendants;  and  they  must,  respectively,  be  presumed  to 
know,  and  to  contemplate  these  natural,  and  known,  physic- 
ally necessary  results.  The  nuisance  is  created  by  the  joint 
action  of  the  debria  from  the  various  mines,  which  is  com- 
bined, and  afterward  flows  on  together,  long  before  it  reaches 
the  lands  injured,  and  threatened,  and  after  such  combina- 
tion creates  the  nuisance  complained  of.  There  is,  there- 
fore, a  co-operation  in  fact,  if  not  in  intent,  of  these  several 
defendants  in  the  production  of  the  nuisance.  The  injury  is 
the  joint  effect  of  acts  originally  several,  but  combined  De- 
fore  the  debris  is  precipitated  upon  the  lands  below,  and  the 
injury  is  effected,  and,  in  contemplation  of  equity  it  consti- 
tutes a  single  cause  of  action.  There  is  a  common  interest 
in  the  right  claimed  to  discharge  debris  into  the  streams. 
The  defendants  each  and  all  claim  a  common,  though  not  a 
joint  right.  The  final  injury  is  a  single  one — a  single  result 
of  the  combined  operation  of  this  debi'is — and  all  the  defend- 
ants co-operate  in  fact  in  producing  it.  ^o  damages  are 
sought.  Only  equitable  relief  is  demanded,  by  restraining 
future  action — a  future  contribution  by  each  to  the  nui- 
sance. 

In  Thorpe  v.  Brum/Ut,  8  L.  E.  Ch.  Appeals,  656,  a  bill 
was  supported  against  several  parties  acting  individually, 
and  severally,  in  blocking  up  the  passage  to  an  inn,  by  load- 
ing and  unloading  wagons  in  it,  in  the  prosecution  of  their 
several  callings.  Lord  Justice  James  said :  '^  Then  it  was 
said,  that  the  plaintiff  alleges  an  obstruction,  caused  by  sey- 
eral  persons  acting  independently  of  each  other;  and  does 
not  show  what  share  each  had  in  causing  it.  It  is  probably 
impossible  for  a  person  in  the  plaintiff's  position  to  show 
this.  Nor  do  I  think  it  necessary  that  he  should  show  it. 
The  amount  of  obstruction  caused  by  any  one  of  them  might 
not,  if  it  stood  alone,  be  sufficient  to  give  any  ground  of  com- 
plaint, though  the  amount  caused  by  them  all  may  be  a  se- 
rious injury.  Suppose  one  person  leaves  a  wheelbarrow 
standing  on  a  way,  that  may  cause  no  appreciable  inconve- 
nience, but  if  a  hundred  do  so,  that  may  cause  a  serious  in- 
convenience, which  a  person  entitled  to  use  the  way  has  a 
right  to  prevent;  and  it  is  no  defense  to  any  one  person  among 
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the  handred,  to  say,  that  what  he  does  causes  no  damage  to 
the  complainant."  A  decree  granting  a  perpetual  injunction 
in  the  case  was  affirmed.  In  my  judgment,  the  present  case 
is  a  much  stronger  one  for  sustaining  the  bill.  The  nuisance 
in  that  case  was  not,  so  clearly,  a  joint  single  effect  of  the 
acts  of  defendants  co-operating  together  as  that  in  this.  In 
that  case  what  each  one  did,  continued  distinct  and  separate, 
and  could  be  readily  ascertained,  though  the  share  of  the 
damages  might  be  indefinite.  In  this  the  deposits  are  com- 
mingled and  indistinguishable,  before  the  huisance  is  com- 
mitted, and  the  action  affecting  the  nuisance  is  joint. 

Chapman  v.  Palmer,  77  N.  Y.  56,  expressly  recognizes  the 
role,  tnat,  '*  An  equitable  action  will  lie  to  restrain  parties 
who  severally  contribute  to  a  nuisance,  while  it  holds  that  they 
cannot  be  joined  in  an  action  at  law.  So  does  Crossly  v.  Light- 
awler,  3  L.  R.  Eq.  279,  and  Duke  of  Bacdeagh  v.  Corran,  5 
Mcph.  214.  See  White  v.  Jameson,  18  L.  R.  Eq.  303.  Keyes 
V.  LUOeYork  0.  W.  &  W.  Co.,  53  Cal.  724,  it  must  be  admit- 
ted, decides  the  exact  question  now  under  consideration  in 
favor  of  the  defendants;  and,  I  cannot  overlook  that  case. 
With  all  proper  deference  to  the  Court  rendering  the  decision, 
I  am  compelled  to  say,  that  I  think  the  importance  of  the  dis- 
tinction between  proceedings  at  law  and  in  equity,  with  ref- 
erence to  the  question  involved ;  and  the  facility  with  which 
a  Court  of  equity  can  adjust  its  decrees,  so  as  to  meet  every 
requirement  of  justice,  either  did  not  attract  due  attention, 
or  was  not  duly  appreciated.  There  is  a  very  great  difference 
between  seeking  to  recover  damages,  at  law,  for  an  injury 
already  inflicted  by  several  parties,  acting  independently  of 
each  other,  and  restraining  parties  from  committing  a  nui- 
sance, or  from  contributing  to  create,  or  increase,  a  nuisance 
in  the  future.  In  equity  the  Court  is  not  tied  down  to  one 
particular  form  of  judgment.  It  can  adapt  its  decrees  to  the 
circumstances  in  each  case,  and  give  the  proper  relief  as 
against  each  party,  without  reference  to  the  action  of  others, 
and  without  injury  to  either.  Each  is  dealt  with,  with  respect 
only  to  his  own  acts,  either  as  affected,  or  unaffected,  by 
the  acts  of  the  others.  It  is  not  necessary  for  the  purpose  of 
prevention  of  future  injury,  to  ascertain  what  particular  share 
of  the  damages  each  defendant  has  inflicted  in  the  past,  or  is 
about  to  inflict  in  the  future.  It  is  enough  to  know  that  he 
has  contributed,  and  is  continuing  to  contribute,  to  a  nuisance 
without  ascertaining  to  what  extent,  and  to  restrain  him  from 
contributing  at  all.  But  if  otherwise,  I  do  not  perceive  why 
the  proportion  of  the  injury  inflicted  by  each  may  not  be  as- 
certained when  practicable,  and  the  decree  adapted  to  give  a 


186      Woodruff  v.  N.  Bloomfield  Gravel  M.  Co. 

proper  remedy  as  to  each.  The  greater  elasticity  in  Ihe  forms 
and  modes  of  proceedings  in  equity,  enables  the  Court  to  so 
mold  its  decrees,  as  to  meet  the  special  circumstances  of 
each  defendant,  and  thus  do  entire  justice  to  many  parties, 
under  circumstances  wherein  a  judgment  at  law  would  be 
wholly  inadequate — circumstances  which  would  render  it  im- 
practicable to  unite  them  in  one  action  in  that  form  of  pro- 
ceeding. And  this  is  the  foundation  of  the  well-establisned 
distinction  between  law  and  equity,  with  reference  to  the 
joinder,  and  non-joinder,  of  parties  in  the  same  proceeding. 
The  very  object  of  establishing  Courts  of  equity,  was,  to  fur- 
nish a  tribunal  adapted  to  do  complete  justice  in  complex 
cases,  often  involving  many  parties  in  which  the  Courts  of 
law,  by  reason  of  their  restricted  powers  resulting  from  their 
modes  of  proceeding,  could  not  afford  adequate  relief.  No 
inconvenience  or  additional  costs,  can  result  to  the  several 
defendants  in  this  suit  from  being  joined  with  others,  who, 
also,  contribute  to  the  same  nuisance  by  originally  independ- 
ent action — action  in  its  inception  and  first  stages  several, 
but,  ultimately,  co-operating  to  produce  the  nuisance.  On 
the  contrary,  it  is  convenient  to  dispose  of  it  in  one  case, 
and  the  costs  are  diminished  to  each  individual,  rather  than 
increased  by  a  single  suit.  The  costs  can  be  apportioned  in 
equity,  if  proper,  and  the  ieidministration  of  justice  is  thus 
facilitated.  In  fact,  it  is  the  only  adequate  mode  of  proceed- 
ing in  cases  like  this.  In  m^  judgment,  the  decision  in  Keyes' 
case  is  not  in  accordance  with  the  principles  of  equity  juris- 
prudence in  England,  or  generally,  in  the  United  States,  as 
established  by  the  authorities.  I,  also,  regard  the  case  as, 
substantially,  overruled  by  the  present  Supreme  Court  in  the 
subsequent  case  of  Hillman  v.  Neivington,  57  Cal.  56.  It  is 
true,  the  case  of  Keyes  was  not  mentioned  by  the  Court  in 
its  opinion  in  the  latter  case;  but  it  was  the  principal  case 
cited,  and  relied  on  by  counsel. 

The  case  of  Keyes  could  not  have  been  overlooked  by  the 
Court,  and  there  does  not  appear  to  have  been  any  attempt 
to  distinguish  it,  and  it  seems  to  me,  to  be,  utterly  inconsist- 
ent with  the  decision  in  HiUman  v.  Neivirigton,  and  to  have 
been,  in  effect,  overruled  by  the  latter  case.  The  difference 
between  these  cases  is  only  in  ciicumstaoce,  not  in  principle. 
The  action  in  the  latter  case  was  for  diversion  of  waiter  by  sev- 
eral defendants,  each  acting  independently.  It  was  both  an 
action,  at  law,  for  damages,  by  a  party  entitled  to  a  specific 
amount  of  water,  and  also  a  suit  in  equity,  to  restrain  the  di- 
version complained  of.  The  point  most  strongly  pressed  in 
the  Supreme  Court  was  the  alleged  misjoinder.     The  Court 
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says:  'Kachof  them  (the  defendants)  diverts  some  of  the 
'  water.  And  the  aggregate  reduces  the  volume  below  the 
amount  to  which  the  plaintiff  is  entitled,  although  the  amount 
diverted  by  any  one  would  not.  It  is  (yoiite  evident,  therefore, 
that  without  unity,  or  concert  of  action,  no  wrong  could  be 
committed;  and  we  think  that  in  such  a  case,  all  who  act 
must  be  held  to  act  jointly.  *  *  *  It  does  not  seem  to 
ns  that  the  defendant's  answer,  that  each  one  of  them  is  act- 
ing independently  of  every  other  one,  shows  that  the  wrong 
complained  of  is  not  the  result  of  ther  joint  action;  and  if  it 
does  not,  the  answer  in  that  respect  is  insufficient  to  consti- 
tute a  defense."  The  judgment  at  law  was  modified  so  as  to 
apportion  the  damages  and  costs  equally  among  the  defendants; 
and  affirmed  as  to  the  injunction.  Even  the  action  ai  law 
was  thus  sustained.  If  in  that  case,  ''all  who  act  must  be 
held  to  act  jointly,"  and  **  the  wrong  complained  of  is  there- 
suit  of  their  joint  action,"  I  cannot  perceive,  why  for  the 
purpose  of  equitable  jurisdiction,  the  same  consequences 
should  not  follow  in  the  Keyes  case,  and  in  the  case  now 
under  consideration.  In  this  case  the  action  of  any  one  de- 
fendant, or,  any  one  of  many  other  miners,  alone,  might  not, 
and  probably,  would  not,  produce  any  appreciable  effect  at 
complainant  s  locality,  or  occasion  the  slightest  nuisance  or 
injury. 

In  that  case  is  it  not  ''  quite*'  as  ''  evident,  therefore,  that, 
without  unity  or  concert  of  action ,  no  wrong  could  be  com- 
mitted ?"  and  is  it  not  equally  a  case,  where  **  all  who  act 
must  be  held  to  act  jointly  ?"  If  not,  why  not  ?  It  devolves 
upon  those  who  maintain  the  contrary  to,  clearly,  show  why 
not. 

So,  BlaisdellY.  Stephens,  14  Nevada,  22,  was  a  combined  suit 
at  law,  to  recover  damages,  which  had  already  resulted  from 
a  nuisance,  and,  in  equity,  to  restrain  its  continuance.  The 
two  defendants.  Sessions  and  Stephens,  each,  separately, 
and,  independently,  of  the  other,  allowed  water  to  run  from 
his  lands  upon  the  lands  of  the  plaintiffs,  the  combined 
action  of  which  injured  plaintiffs'  ditch,  which  constituted 
the  nuisance  complained  of.  There  was  a  joint  judgment  for 
the  damages,  and  an  injunction.  On  appeal,  the  Supreme 
Court  held,  that  the  acts  of  each  party  being  independent  of 
(he  other,  there  was  no  joint  liabilitv  at  law;  and  reversed 
(he  judgment,  and  ordered  a  new  trial.  Upon  a  petition  for 
rehearing,  it  was  insisted  that  it  was  a  proper  case  for  equita- 
ble relief,  even,  if  the  judgment,  at  law,  could  not  be  main- 
tained. And  upon  a  re-examination  of  the  case,  the  Court, 
finally,  held,  in  accordance  with  the  authorities,  that  there 
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could  be  no  joint  recovery  at  law,  for  the  damages,  bnt,  that 
it  was  a  proper  case  for  an  injunction;  and  remanded  the  case 
with  directions,  that,  if  the  damages  should  be  remitted 
within  fifteen  days,  the  decree  for  an  injunction  should  stand. 
That  case  is  exactly  in  point,  also,  and  shows  that  this  case 
is  a  proper  one  for  an  injunction,  although  there  may  not  be 
a  right  to  recover  joint  damages,  at  law, — that  there  is  no  mis- 
joinder of  parties,  and  no  multifariousness  in  equity.  That 
case,  also,  fully  answers  the  question,  so  confidently,  pro- 
pounded by  defendants'  counsel,  whether,  had  this  case  been 
brought  in  a  State  Court,  where  law  and  equity  are  admin- 
istered in  the  same  case,  at  law,  for  damages,  and  in  equil^ 
for  an  injunction,  and  been  transfen*ed  to  this  Court  and  di- 
vided into  two  suits  according  to  its  practice,  this  Court 
would  have  dismissed  the  action  at  law  for  misjoinder  of  de- 
fendants, but  have  retained  the  equity  branch,  notwithstand- 
ing the  objection  on  the  ground  of  misjoinder  and  multifari- 
ousness ?  This  is  just  what  the  Supreme  Court  of  Nevada 
did,  even  without  dividing  the  case  into  two  suits.  There 
are  many  other  authorities,  not  necessary  to  mention,  tend- 
ing more  or  less  strongly  and  directly,  to  the  same  conclusion. 
I,  also,  think  this  bill  maintainable  against  all  the  defend- 
ants on  the  jurisdictional  ground  of  avoiding  a  multiplicity 
of  suits.  There  is  a  jcommon  interest,  a  common,  though 
not  joint,  right,  claimed;  and  the  action  on  the  part  of  all 
the  defendants  is  the  same,  in  contributing  to  the  common 
nuisance.  The  rights  of  all  involve  and  depend  upon  iden- 
tically the  same  questions,  both  of  law  and  fact.  It  is  one  of 
the  class  of  cases,  like  bills  of  peace,  and  bills  founded  on 
analogous  principles,  where  a  single  individual  may  brin^  a 
suit  against  numerous  defendants,  where  there  is  no  joint 
interest,  or  title,  but,  where  the  questions  at  issue,  and  the 
evidence  to  establish  the  rights  of  the  parties,  and  the  relief 
demanded,  are  identical.  Without  analyzing  and  discussing 
the  numerous  cases  upon  the  subject,  separately,  this  case  ap- 
pears to  me  to  be,  clearly,  within  the  principle  stated  in,  and 
established  by,  the  following,  and  many  other  authorities, 
that  might  be  cited:  1  Pomeroy's  Eq.  Sec.  256-269  and 
notes.  (In  this,  and  the  preceding  sections.  Professor  Pome- 
roy  clearly  analyzes,  ana,  satisfactorily,  classifies,  the  cases 
on  this  subject.)  Mayor  of  York  v.  Filkinton,  1  Atk.  283-4; 
Sheffield  Water  Works  v.  Yeomana  L.  B,,  8  Ch.  8,  11;  Ware  v. 
Howard,  14  Ves.  28-33;  Board  of  Sitp.  v.  Deyoe,  77  N.  Y. 
219;  Schuyler  Fraud  cases,  17  N.  T.  592;  Cent.  P.  B.  B.  Co. 
V.  Dyer,  1  Saw.  650;  Oainea  v.  Chew,  2  How.  642;  and  Oliver 
V.  Piatt,  3  How.  412. 
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In  Oainea  v.  Chew,  the  Supreme  Court  of  the  United  States 
savs:  **It  is  well  remarked  by  Lord  Cottenham,  in  Camp- 
heU  V,  Mackay,  7  Simon,  564,  and  in  1  Mylne  v.  Craig,  603, 
'to.lajdown  any  rule,  applicable  universally,  or  to  say,  what 
constituteis  multifariousness,  as  an  abstract  proposition,  is, 
npon  the  authorities,  utterly  impossible. '  Every  case  must 
he  governed  by  its  ovm  circumstances;  and  as  these  are  as  diver- 
sified, as  the  names  of  the  parties,  the  Court  mu^t  exercise  a 
sotmd  discretion  on  the  subject.  Whilst  parties  should  not  be 
subject  to  expense  and  inconvenience,  in  litigating  matters 
in  which  they  have  no  interest,  Tp.uUiplicity  of  suits  should  be 
avoided,  by  uniting  in  one  bill  all  who  have  an  interest  in  the 
principal  maiter  in  controversy,  though  the  interest  may  have 
arisen  under  distinct  contracts.'' 

And  this  is  substantially  repeated  in  Oliver  v.  Piatt  (3  How. 
412).  Thus  it  is  seen,  that  there  is  no  iron,  inelastic  rule,  on 
the  subject  of  multifariousness;  but  ''every  case  must  be 
governed  by  its  own  circumstances,''  and  the  Court  must  ex- 
ercise a  sound  discretion  on  the  subject.  Are  not  aU  these  de- 
fendants ''interested  in  the  principal  matter  in  controversy?'' 
Nay  in  the  only  matter  in  controversy  ?  Are  not  the  law,  and 
the  facts  and  the  evidence  to  establish  the  controlling  facts, 
and  the  relief  demanded  against  each,  identical,  as  to  all? 
Then,  why,  under  the  injunction  of  the  Supreme  Court, 
should  they  not  all  be  united  in  one  bill  for  the  purpose  of 
avoiding  a  multiplicity  of  suits  ?  In  my  judgment,  if  the  bill 
does  not  present  a  case  precisely  like  any  other  found  in  the 
books,  it,  nevertheless,  presents  one  within  the  principles  laid 
down;  and  one,  that  a  Court  of  equity,  in  the  exercise  of  a 
sound,  judicial,  discretion,  is  required  to  entertain — one  that  it 
cannot,  rightfully,  or,  properly,  refuse  to  entertain.  It  violates 
none  of  the  limitations  suggested  in  Oaines  v.  Chew.  It  will 
not  subject  the  different  parties  to  "  expense  or  inconve- 
nience in  litigating  matters  in  which  they  have  no  interest," 
but  a  **  multiplicity  of  suits  "  is  avoided  by  joining  the  sev- 
eral defendants,  all  of  whom  are  interested  m  the  only  con- 
troversy in  the  action.  The  controlling  facts,  are  the  same; 
the  evidence  to  establish  them  is  identical;  the  right  claimed, 
uid  the  questions  of  law,  are  one  and  the  same;  the  same  re- 
lief is  asked  against  all;  they  all  contribute  to  the  same 
nuisance  complained  of,  and  there  can  be  no  more  inconve- 
nience, and  little  more  expense  in  determining  all  the  rights 
of  all  the  parties  in  one  suit,  than  would  be  required  in  each 
suit  in  determining  them  in  several  independent  suits.  The 
expense  to  each  individual  will  be  greatly  diminished.  While 
to  require  the  complainant  to  pursue  each  defendant,  sepa- 
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ratelj,  would  be  to  pat  upon  him  a  burden  so  impracticable, 
and  onerous,  as  to  amount  to  an  absolute  denial  of  justice. 
If  each  contributor  to  the  nuisance  must  be  sued  separately, 
then  there  is  no  adequate  remedy  for  such  an  injury.  The 
locality  of  the  nuisance,  is  the  common  point,  like  the  point 
of  convergence  in  an  hour-glass,  upon  which  the  previously 
aggregated  results  of  the  originally  independent  acts  of  the 
several  defendants  concentrate,  and,  jointly,  operate,  and  from 
which  the  joint  effects  again  radiate,  and  iistrib^te  them- 
selves  upon  all  within  the  reach  of  their  influence.  I  can 
perceive  no  sound  reason  in  the  established  principles  of 
equity  jurisprudence,  and  practice,  why  two  or  more  of  the 
parties  injured  by  the  common  nuisance,  should  not  be  per- 
mitted to  unite,  and  two  or  more  of  those  co-operating  to 
commit  it,  should  not  be  joined  in  one  suit,  to  redress  the  in- 
jury, and  enjoin  a  continuance,  «pr  increase  of  the  nuisance, 
thus,  in  common,  inflicted,  and  in  common  sustained.  To 
mv  mind,  this  bill  presents  a  much  stronger  case  for  joinder 
of  all  the  defendants,  than  Oaines  v.  Cheiv^  Oliver  v.  Piatt^ 
Dyer  v.  C,  P.  Railroad  Company,  or  indeed,  a  large  majority, 
if  not  all,  of  the  cases  to  be  found  in  the  books  establishing 
the  rule  invoked.  As  counsel  for  complainant  well  observed, 
if  there  is  found  in  the  books,  no  precedent,  precisely^  like 
the  case  in  hand,  in  all  its  circumstances,  it  must  be  because 
no  case,  except  that  of  Keyes,  exactly  alike  it  has  been  pre- 
sented to  the  Courts  for  adjudication,  and  the  time,  and  the 
occasion  have  now  come  to  make  one.  I  think  the  bill  not 
demurrable,  on  the  ground  of  misjoinder  of  defendants  or 
multifariousness. 

I  am  satisfied,  also,  that  the  complainant  is  entitled  to 
maintain  the  suit  without  joining  his  co-tenant,  or  making  him 
a  defendant.  His  interest — his  estate — is  several.  There  is 
but  a  unity  of  possession.  His  interest,  or  estate,  is  capable 
of  being  injured,  and  he  is  entitled  to  have  it  protected  from 
irreparable  injury,  whatever  course  his  co-tenant  may  see  fit 
to  pursue.  He  claims  nothing  against  his  co-tenant.  The 
co-tenant  is  not  an  indispensable  party  to  a  determination 
of  his  rights.  In  this  State,  both  before  the  Code,  under 
the  common-law  rules,  and  i^ter  the  adoption  of  the  Code 
by  express  provision  carrying  the  former  rule  into  it,  it 
was  settled  that  tenants  in  common  could  sue  alone.  In 
Qoodenough  v.  Warren,  5  Saw.  497,  a  suit  to  quiet  title,  it 
was  held  that  one  tenant  in  common,  made  a  defendant  could 
remove  the  case  from  a  State  Court  to  the  Circuit  Court  of 
the  United  States,  on  the  ground,  that  there  was  a  contro- 
versy wholly  between  him  and  the  plaintiff,  which  could  be 
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fully  determined,  as  between  them,  without  the  presence  of 
other  parties.  The  same  ruling  was  made  in  Fieui  v.  LovmS" 
dale^  1  Deady,  289.  In  Derd  v.  Turpin,  2  John  &  Hem.  139, 
and  in  Southern  v.  BeyTiolds,  12  Law  Reporter  (L.  T.  R.)  |175], 
it  was  held,  that,  a  co-tenant  in  the  right  to  the  use  of  a  trade- 
mark, might  maintain  a  bill  to  restrain  its  use  without  join- 
ing, or  making  his  co-tenant,  a  party.  In  Payne  v.  Hook,  7 
Wal.  431,  it  was  held,  that  one  of  the  heirs  of  an  estate  could 
maintain  a  bill  against  an  administrator  and  his  sureties,  to 
obtain  relief  against  fraudulent  proceedings;  for  an  account, 
and  for  her  share  of  the  estate,  without  making  the  other 
heirs  parties  to  the  bill.  The  othet  heifs  were  named  in  the 
bill,  but  it  was  not  stated  of  what  State  they  were  citizens. 
The  Court  says :  ''It  can  never  be  indispensable  to  make 
defendants  of  those  against  whom  nothing  is  alleged,  and 
from  whom  no  relief  is  asked.  A  Court  of  equity  adapts  its 
decrees  to  the  necessities  of  each  case!"  (432.)  The  present 
ease  is  a  stronger  one  for  permitting  the  co-tenant  to  sue  alone, 
as  there  is  no  account  in  which  others  are  interested,  re- 
quired. But  this  point  is  fully  settled  by  the  Supreme  Court 
ol  the  United  States  in  Mississippi  and  Missouri  Railroad  Co. 
V.  Ward,  2  Black,  page  485.  The  suit  was  brought  by  Ward, 
a  tenant  in  common  of  three  steam-boats,  to  enjoin  a  nuisance, 
without  making  his  co-owners  parties  com^plainant,  or  de- 
fendants. Says  the  Supreme  Court  in  deciding  the  case: 
**  Ward  was  the  part  owner  of  these  steam-boats — and  com- 
mander of  one  of  them — navigating  the  river  in  successive 
trips  between  St.  Louis  and  St.  Paul;  and  which  boats,  the 
complainant  alleges,  were  much  injured  and  delayed  hj  the 
bridge,  which  he  avers  is  a  great  obstruction  to  navigation — 
amounting  to  a  prominent  nuisance.  It  is  insisted  that  Ward 
cannot  sue  alone,  and  could  only  come  before  the  Court  jointly 
with  the  other  part  owners  of  the  vessels  injured  and  delayed. 
He  seeks  no  damages  by  his  bill,  but,  only,  an  abatement  of 
the  nuisance,  as  a  preventive  remedy  against  future  injury  and 
delay.  A  bill  in  equity  to  abate  a  public  nuisance  filed  by  one, 
who  has  sustained  damages,  has  succeeded  to  the  former 
mode  in  England  of  an  information  in  chancery,  prosecuted 
on  behalf  of  the  Crown,  to  abate,  or  enjoin  the  nuisance,  as 
a  preventive  remedy.  The  private  party  sues,  rather  as  a 
public  prosecutor,  though  on  his  own  account;  and  unless  he 
shows  that  he  has  sustained,  and,  is  still  sustaining,  indi- 
vidual damage,  he  cannot  be  heard.  He  seeks  redress  of  a 
continuing  trespass  and  wrong  against  himself,  and  acts  in  be- 
half of  afi  others,  who  are,  or  may  be  injured;  nor  is  there 
more  necessity  for  joining  partners  in  the  prosecution,  than  there 
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is  for  his  joining  in  the  suit  any  other  person^  as  complainant ,  who 
has  sustained  iniwy.  Gibbous  on  l)ilapidation,  402."  This 
decision  exactly  covers  the  point  under  consideration,  and 
is  authoritative.  None  of  the  points  of  the  demurrer  relied 
on  are  tenable. 

The  demurrer  to  the  bill  inust,  therefore,  be  overruled, 
and  it  is  so  ordered,  with  leave  to  answer  on  or  before  the 
next  rule  day  of  this  Court. 

April  9,  1883. 

Supreme  Court  of  California. 

In  Bank. 


[Filed  March  28,  1883.] 
No.  10,798. 

PEOPLE,  Respondent,  v.  HURTADO,  Appellant. 

HoiaoiDB — Insamitt — ^Etidenob — Adultbbt— Wip« — Gonfbssion — Houbbof 
I11I1-FA.MB — Husband.  Defendant  was  fonnd  guilty  of  mnrder  in  the 
first  degree.  Two  defenses  were  relied  on  at  the  trial:  First,  that  he 
was  lalx>ring  under  insanity  when  the  fatal  shot  was  fired;  secoi|d. 
that  the  killing  was  manslaughter  only.  The  wife  of  defendant  testi* 
fied,  on  his  behalf,  that  she  confessed  to  him,  prior  to  the  killing,  she 
had  been  guilty  of  adultery  with  the  deceased,  and  that  the  oonf  eeaion 
was  followed  by  great  anger,  weeping  and  mental  depression  on  the 
part  of  defendant.  Defendant,  having  introduced  eyidenoe  that  »  cer- 
tain house  in  Sacramento  was  a  house  of  ilUfame,  offered  to  prove  by 
a  witness  the  independent  fact  that  deceased  had  been  seen  enterini; 
the  house  in  company  with  the  defendant's  wife.  Held,  the  Court 
rightly  excluded  the  testimony. 

Id. — Id.  Tliere  is  no  principle  which  would  permit  defendant  to  strengthen 
or  bolster  up  the  statement  of  the  wife  that  she  had  declared  to  him 
that  she  had  committed  adultery,  by  proving  that,  in  fact,  she  had 
committed  adultery. 

Id. — Id.  Evidence  that  she  had  committed  adultery  would  not  tend  to  proye 
tbat  she  confessed  to  her  husband  she  had  committed  adultery.  It 
was  her  statement  which  could  be  claimed  to  be  the  cause,  or  one  of 
the  causes,  which  deprived  him  of  his  reason — not  the  truth  of  her 
statement,  with  respect  to  which  he  had  no  personal  knowledge. 

Id. — Id.  To  admit  evidence,  in  itself  totally  irrelevant,  because  it  might  in 
some  degree  render  more  probable  testimony  which  is  relcTant, 
would  be  to  open  up  the  way  to  the  trial  of  side-issues  not  made  by 
the  pleadings. 

iHBTBUOnON — M  ANSIiAUOHTBB — PaSSION  —  InSAMITT — ^WbONO — PBOyOOATEOH. 

An  instruction  as  requested,  as  to  manslaughter,  held  properly  re- 
fused. If  defendant  was  so  far  in  possession  of  his  mental  facolties 
as  to  be  capable  of  knowing  that  the  act  of  killing  was  wrong,  any 
partial  defect  of  understanding  which  might  cause  him  more  readily 
to  give  way  to  passion  than  a  man  ordinarily  reasonable,  cannot  be 
considered  for  any  purpose. 
Id. — Id.  To  reduce  the  offense  to  manslaughter  the  provocation  must  at 
least  be  such  as  would  stir  the  resentment  of  a  reasonable  man. 
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Id.— Id.  Ab  there  was  some  evidence  that  defendant  ^'lay  in  wait  *'  for  the 
deceased,  it  cannot  be  said  an  instruction  in  that  regard  was  totally 
inapplicable  and  misleading. 

Id.— Id.  The  charge  of  the  trial  Oonrt  mnst  be  taken  together,  and  if  .with- 
out straining  any  portion  of  the  language,  it  harmonizes  as  a  whole, 
and  fairly  and  correctiy  presents  the  law  bearing  on  the  issues  tried, 
the  appellate  Oourt  will  not  disturb  the  judgment  because  a  separate 
instruction  does  not  contain  all  the  conditions  and  limitations  which 
are  to  be  gathered  from  the  entire  text. 

Id.— Thbeatb— Abxs — Jubt.  The  Court  properly  refused  the  instruction: 
'*  If  the  defendant  had  been  told  of  threats  made  by  deceased  against 
him  *  *  then  defendant  Aod  a  ri^ At  to  arm  himself ,"  etc.  It  was 
for  the  jury  to  determine  from  the  evidence  whether  the  defendant  was 
justified  in  arming  himself  and  in  using  arms. 

Id.— Etidimce — Statbmbnts — ^Witness.  It  is  manifest  that  any  statement 
the  wife  may  have  made  to  the  witness  Morrison,  not  made  known  to 
the  defendant,  could  not  have  had  any  tendency  to  overthrow  his 
reason. 

Deposition — Hokzoidb — OoiyriTuiioy.  Under  Sec.  13,  Article  I,  of  the  pres- 
'  ent  Constitntion,  there  is  no  prohibition  upon  the  power  of  the  Legisla- 
ture to  authorize  the  taking  of  depositions  by  the  defendant  in  every 
class  of  criminal  cases. 

SiDuanoN  OF  Wirz — Adultkbt.  Defendant  asked  the  Oourt  to  charge  the 
jury: 

1.  "  It  is  proper  for  the  jury  to  take  into  consideration  the  statements 
made  to  him  of  the  seduction  of  his  wife  by  deceased,  as  proper  for 
you  to  consider  in  arriving  at  a  conclusion  as  to  wheiher  he  under- 
stood and  was  legally  responsible  for  the  killing;  also,  to  aid  you  in 
arriving  at  the  conclusion  as  to  whether  the  act  was  premeditated  or 
done  with  malice."    Also: 

2.  "If  yon  believe  defendant,  in  truth  and  in  fact,  when  he  killed  de- 
oaased  believed  deceased  had  seduced  his  wife,  while  it  is  in  itself  no  ez- 
0UB6  or  sufficient  provocation  to  excuse  murder  if  you  believe  he 
wholly  understood  and  could  control  his  act  at  the  time  of  the  homi- 
cide, yet  it  is  proper  for  you  to  take  into  consideration  in  arriving  at 
the  degree  of  murder,  if  any,  of  which  he  may  be  guiltv;  also,  it  is 
proper  for  you  to  take  such  testimony  into  consideration  in  fixing  the 
punishment  if  you  should  find  him  guilty  of  murder  in  the  first  de- 
gree."   The  Oourt  refused  so  to  charge. 

The  Oourt,  in  its  general  charge,  said:  "Evidence  of  information  given 
defendant  that  improper  conduct  or  relations  had  occurred  between 
defendant's  wife  and  deceased  is  to  be  considered  only  as  affecting  the 
defendant's  mental  condition. ' '  The  Oourt  also  charged  very  full  y  with 
respect  to  the  subject  of  insanity,  in  language  as  favorable  to  defend- 
ant as  he  was  entitled  to  have  used.  Held,  the  first  of  the  instructions 
assumes  that  statements  were  made  to  defendant  "of  the  seduc- 
tion of  his  wife  by  deceased."  Further:  While  the  Court  would  not 
always  and  necessarily  hold  a  charge  erroneous  which  should  assume 
a  fact  to  be  proven,  if,  from  the  immediate  context,  or  elsewhere  in 
the  instructions,  it  appeared  that  the  existence  or  non-existence  of  the 
fact  was  left  to  be  determined  by  the  jury,  it  will  not  say  that  the  rejec- 
tion of  such  a  charge  is  erroneous. 
Id. — Id.  The  word  "seduction"  implies  more  than  illicit  intercourse  be- 
tween deceased  and  defendant's  wife.  A  jury  might  well  believe  a 
husband  would  more  probably  be  rendered  insane  by  the  act  of  one 
who  should  deliberately  entice  the  wife  from  the  path  of  duty — who 
should  by  arts  and  solicitation  persuade  her  to  sacrifice  her  chastity — 
than  by  her  voluntary  and  unsolicited  surrender  of  her  person. 
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!]>.«— Id. — MoTiYE.  If  defendant  "  believed  deoeasedhad  seduced  his  wife  *' 
and  retained  the  possesBion  of  his  reason  so  as  to  be  responsible  for  his 
act»  the  ciroamstance  might  furnish  a  motive  for  the  crime,  but  it 
could  not  of  itself  tend  to  reduce  the  crime  to  murder  in  the  second 
degree;  or,  in  other  words,  it  could  not  tend  to  neutralize  the  effect  of 
the  circumstances  which  tended  to  establish  that  the  killing  was  done 
with  the  express  malice  or  premeditation  to  take  life,  which  consti- 
tutes murder  in  the  first  degree. 

Id. — Id. — Punishicent.  While  any  fact  in  evidence  may  be  considered  by 
the  jury  in  fixing  the  punishment,  where  a  defendant  is  found  guilty  of 
murder  of  the  first  degree,  yet  the  Oourt  below  was  called  on  to  give 
or  refuse  the  offered  instruction  as  a  whole,  and  did  not  err  in  reject- 
ing the  whole  when  part  was  objectionable. 

Appeal  from  Superior  Court,  Sacramento  County. 

JoneSj  Hart  and  McFarland  for  appellant. 
Attorney-General  and  Johnson  for  respondent. 

McKiNSTBY,  J.,  delivered  the  opinion  of  the  Court: 

Defendant  was  found  guilty  of  murder  in  the  first  degree. 

Two  defenses  were  relied  oh  at  the  trial.  First,  that  de- 
fendant was  laboring  under  insanity  when  the  fatal  shot  was 
fired;  second,  that  the  killing  was  manslaughter  only. 

The  wife  of  defendant  testified,  on  his  behalf,  that  she  con- 
fessed to  him,  prior  to  the  killing,  she  had  beep  guilty  of 
adultery  with  deceased,  and  that  the  confession  was  followed 
by  great  anger,  weeping  and  mental  depression  on  the  part 
of  defendant.  Defendant,  having  introduced  evidence  that 
a  certain  house  in  Sacramento  was  a  house  of  ill-fame,  offered 
to  prove  by  a  witness,  one  Cienfuegas,  the  independent  fact 
that  deceased  had  been  seen  entering  the  house  in  company 
with  defendant's  wife.  The  testimony  would  have  tended  to 
prove  the  adultery.  The  Court  below  sustained  the  prosecu- 
tion's objection  to  the  testimony. 

It  is  urged  by  appellant — the  defendant — that  the  evidence 
was  admissible  as  corroborating  the  testimony  of  defendant's 
wife  that  she  had  confessed  to  her  husband.  No  direct  evi- 
dence was  introduced  by  the  people  to  contradict  her  state- 
ment that  she  had  made  the  confession  to  her  husband.  We 
know  of  no  principle  which  would  permit  defendant  to 
strengthen  or  bolster  up  the  statement  of  the  witness,  that 
she  had  declared  to  defendant  she  had  committed  adultery, 
by  proving,  that,  in  fact,  she  had  committed  adultery.  Evi- 
dence that  she  had  committed  adultery  would  not  tend  to 
prove  that  she  confessed  to  her  husband  she  had  committed 
adultery.  It  was  her  statement  which  could  be  claimed  to 
be  the  cause,  or  one  of  the  causes,  which  deprived  defendant 
of  his  reason — ^not  the  truth  of  her  statement,  with  respect 


People  v.  Hubtado.  195 

to  which  he  had  no  personal  knowledge.  It  may  be  the  pre- 
8Qmption»  to  which  she,  in  common  with  all  other  witnesses, 
was  entitled,  that  she  was  telling  the  trutii,  and  the  further 
presumption  that  she  woald  not  swear  falsely  she  had  been 
gailty  of  adultery  unless  she  was  in  fact  guilty,  were  balanced 
or  overcome  in  the  minds  of  the  jurymen  by  the  probability 
she  wonld  swear  falsely  to  save  her  husband  from  convictjiQu. 
Bat,  we  cannot  assume  that  the  jury  arbitrarily,  because  she 
was  the  wife  of  defendant,  rejected  her  testimony,  or'  that 
they  rejected  it  at  all,  since,  if  they  accepted  her  stat<^ment 
as  absolutely  true^  the  verdict  may  be  just.  The  cred/ibility 
of  each  witness — not  directly  impeached — must  b^  deter- 
mined by  the  jury,  and  we  must  presume  was  in  tbis  case 
determined  by  the  lury,  upon  consideration  of  the  mijTnner  of 
the  witness,  tiie  inherent  probability  of  the  testimOi«iy,  and 
the  other  evidence  in  the  cause,  admitted  because  of  its*,  rele- 
vancy to  the  issues  tried.  To  admit  evidence  in  itself  to i^ally 
irrelevant,  because  it  might  in  some  degree  render  m^ore 
probable  testimony  which  is  relevant,  would  be  to  open  up 
the  way  to  the  trial  of  side-issues  not  made  by  the  pleadings. 
If  it  were  competent  for  the  defense  to  give  evidence  tending 
to  prove  that  defendant's  wife  had  committed  adultery,  it 
would  be  competent  for  the  prosecution,  in  rebuttal,  to  prove 
that  she  had  not  committed  adultery;  in  the  case  before  us, 
to  introduce  witnesses  who  should  swear  that  the  house  re- 
ferred to  was  a  house  of  good  repute,  or  that  defendant's  wife 
never  entered  it.  Moreover,  it  would  have  been  competent 
for  the  prosecution,  in  the  absence  of  evidence  on  the  part 
of  defendant  tending  to  prove  her  adultery,  to  cast  discredit 
npon  her  testimony,  that  she  had  confessed  her  guilt  to  her 
husband,  by  proving  that  she  was  entirely  innocent.  We 
are  convinced  the  objection  was  properly  sustained. 

The  Court  below  refused  the  request  of  the  defendant  to 
give  the  instruction  following: 

"If  the  jury  believe  from  the  evidence  that  the  defendant 
was  not  so  insane,  at  the  time  of  the  homicide,  as  to  be  irre- 
sponsible for  his  acts,  but  at  the  time  he  was  laboring  under 
such  a  mental  unsoundness  as  to  cause  him  to  be  easily 
aroused  to  a  sudden  heat  of  passion,  and  that  he  committed 
the  homicide  without  malice  aforethought,  but  on  a  sudden 
heat  of  passion,  aroused  and  caused  by  an  act  of  injustice 
toward  him,  committed  by  the  deceased,  it  will  be  their 
duty  to  find  him  guilty  of  manslaughter  only." 

Ijie  instruction  was  properly  refused.  If  defendant  was  so 
far  in  possession  of  his  mental  faculties  as  to  be  capable  of 
knowing  that  the  act  of  killing  was  wrong,  any  partial  defect 
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of  understanding  which  might  cause  him  more  readily  to 

five  way  to  passion  than  a  man  ordinarily  reasonable  cannot 
e  considered  for  any  purpose.  To  reduce  the  offense  to 
manslaughter  the  provocation  must  at  least  be  such  as  would 
stir  the  resentment  of  a  reasonable  man. 

It  cannot  be  urged  that  the  homicide  is  manslaughter 
because  it  was  committed  in  an  unreasonable  fit  of  passion, 
nlui  abstract  sense  anger  is  never  reasonable,  but  the  law, 
in  consideration  of  human  weakness,  makes  the  offense  man- 
slaughter when  it  is  committed  under  the  influence  of  passion 
caused  by  an  insult  or  provocation  sufficient  to  excite  an  irre- 
sistible passion  in  a  reasonable  person — one  of  ordinary  self- 

controt. 

Ther^  was  some  evidence  that  defendant  *^  lay  in  wait "  for 
deceaseid.  We  cannot  say,  therefore,  that  the  instruction  in 
that  ridgard  was  totally  inapplicable  and  misleading. 

Defendant  excepts  to  the  portion  of  the  charge  to  the  jury 
wh\'ch  reads :    ' '  If  the  defendant  voluntarily  killed  the  de- 

ased,  and  you  are  satisfied  from  the  evidence  beyond  all 
reasonable  doubt  of  such  voluntary  killing,  then  it  is  your 
duty  to  convict  him,  unless  you  find  from  the  evidence  that 
the  case  comes  within  some  one  of  the  specifications  of  ex- 
cusable or  justifiable  homicide."  This  language  follows  and 
is  a  resume  of  the  instructions  of  the  Court  with  reference  to 
unlawful  homicide.  The  question  of  insanity  is  elsewhere 
treated  of,  and,  considering  the  whole  charge,  it  cannot  be 
presumed  that  the  language  of  the  Court  was  understood  by 
the  jury  to  mean  that  the  volition  of  an  insane  man  rendered 
him  liable  to  punishment.  *' We  must  take  the  charge  to- 
gether, and  if,  without  straining  any  portion  of  the  language, 
it  harmonizes  as  a  whole,  and  fairly  and  correctly  represents 
the  law  bearing  on  the  issues  tried,  we  will  not  disturb  the 
judgment  because  a  separate  instruction  does  not  contain  all 
the  conditions  and  limitations  which  are  to  be  gathered  from 
the  entire  text."     {People  v.  Doyell,  48  Cal.  93.) 

Defendant  asked  the  Court  to  charge:  "If  the  defendant 
had  been  told  of  threats  made  by  deceased  toward  him 
*  *  *  then  defendant  had  a  Hght  to  arm  himself  when  he 
went  to  the  Police  Court,"  etc.  The  Court  properly  refused 
the  offered  instruction.  It  was  for  the  jury  to  determine  from 
the  evidence  whether  the  defendant  was  justified  in  arming 
himself  and  in  using  his  arms. 

On  the  application  of  the  defendant  the  deposition  of  one 
Lenora  Beauteris — a  witness  too  ill  to  appear  in  Court — 
was  taken  on  behalf  of  the  defendant.  Delfendant  was  not 
present  when  the  deposition  was  taken*    The  witness  was 
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swom  by  the  Clerk  and  her  testimony  taken  by  questions, 
propounded  by  the  respective  counsel,  and  answers  thereto. 
The  deposition  was  introduced  in  evidence  by  defendant.  De- 
fendant now  contends,  in  this  Court,  that  the  Judge  below 
of  his  own  motion  should  have  excluded  the  deposition,  and 
that  his  failure  to  do  so  was  error,  for  which  a  new  trial 
should  be  granted. 

Defendant's  proposition  is  that  the  deposition  cannot  be 
used  in  a  case  of  homicide,  because  of  Section  13  of  Article 
I  of  the  Constitution  of  the  State.     The  section  reads: 

"  In  criminal  prosecutions,  in  any  Court  whatever,  the 
party  accused  shall  have  the  right  to  a  speedy  and  public 
trial;  to  have  the  process  of  the  Court  to  compel  the  attend^ 
anoe  of  witnesses  m  his  behalf,  and  to  appear  and  defend,  in 
person  and  with  counsel.  No  person  shall  be  twice  put  in 
jeopardy  for  the  same  offense;  nor  be  compelled,  in  any  crim- 
inal case,  to  be  a  witness  against  himself;  nor  be  deprived  of 
life,  liberty,  or  property  without  due  process  of  law.  The 
Legislature  shall  have  the  power  to  provide  for  the  taking, 
in  the  presence  of  the  party  accused  and  his  counsel,  of 
depositions  of  witnesses  in  criminal  cases,  other  than  cases  of 
homicide,  where  there  is  reason  to  believe  that  the  witness, 
from  inability  or  other  cause,  will  not  attend  the  trial." 

The  section,  with  the  exception  of  the  last  clause,  relates  to 
the  privileges  of  persons  accused  of  crime,  ^^n  criminal 
prosecutions,  the  party  accused 'sAo/^  have  the  right,''  etc.  He 
shall  not  be  twice  put  in  jeopardy  for  the  same  offense;  he 
shall  not  be  compelled  to  be  a  witness  against  himself,  nor  be 
deprived  of  life,  liberty  or  property  **  without  due  process  of 
law."  There  can  belittle  doubt  that  the  right  to  due  process 
of  law  would  include  the  common-law  right  to  be  confronted 
by  his  witnesses.  To  prevent  misunderstanding,  however, 
the  framers  of  the  Constitution  added:  ''The  Legislature 
shall  have  power  to  provide  for  the  taking,  in  the  mesence  of 
the  party  accused  and  his  counsel,  of  depositions  of  witnesses 
in  criminal  cases,  other  than  cases  of  homicide,  when  there 
is  reason  to  believe  that  the  witnesses,  from  inability  or  other 
cause,  will  not  attend  at  the  trial."  It  may  be  that,  by  rea- 
son of  the  exception,  depositions  cannot  now  be  used  against 
the  defendant,  m  cases  of  homicide,  even  although  they  are 
taken  in  the  presence  of  the  pariy  charged  with  that  crime, 
and  with  full  opportunfty  for  cross-examination.  But  in  other 
oases  the  Legislature  may  authorize  depositions  to  be  taken 
on  the  part  of  the  prosecution.  Inasmuch,  however,  as  the 
tenor  of  the  provision  of  the  Constitution  clearly  shows — 
with  the  exception  noted — that  it  was  intended  for  the  pro- 
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tection  of  defendants,  there  is  no  prohibition  upon  the  power 
of  the  Legislature  to  authorize  the  taking  of  depositions  by 
the  defendant  in  every  class  of  criminal  cases.  In  this  view 
of  the  question  it  is  not  necessary  to  inquire  how  far  the  con- 
stitutional privileges,  accorded  to  defendants  charged  with 
crime,  may  be  waived  by  them. 

A  witness,  Morrison,  after  testifying  he  had  a  conversation 
with  the  wife  of  defendant,  said:  "1  told  Joe  (defendant) 
about  the  conversation  I  had  with  his  wife,  in  which  she  prom- 
ised  she  would  be  good  and  do  what  was  right. ^  He  was  asked 
by  the  defendant:  ^*  State  now  the  conversation  you  had  with 
her."  To  this  question  the  prosecution  objected,  on  the 
ground  that  the  question  called  for  incompetent  and  hearsay 
testimony.  The  Court  sustained  the  objection.  Counsel  for 
defendant  then  asked:  ''  Now  state  any  conversation  you  had 
with  her  before  she  went  away,  in  which  she  made  any  admis- 
sion to  you  of  her  adultery  with  Estuardo."  A  like  objection 
was  sustained  to  the  last  question. 

If  the  record  showed  that  the  witness  had  testified  he  had 
communicated  to  defendant  a  conversation  with  his  wife  in 
which  '*  she  made  any  admission  of  her  adultery"  with  de- 
ceased, we  would  be  inclined  to  hold  the  Court  below  erred 
in  sustaining  the  objections  to  the  questions.  But  the  wit- 
ness had  only  stated  that  he  told  defendant  about  a  conver- 
sation in  which  ''she  promised  she  would  be  good  and  do 
what  was  right."  It  is  manifest  that  any  statement  she  may 
have  made  to  the  witness,  not  made  known  to  defendant,  could 
not  have  had  any  tendency  to  overthrow  his  reason. 

Defendant  asKed  the  Court  to  charge  the  jury : 

''  It  is  proper  for  the  jury  to  take  into  consideration  the 
statements  made  to  him  of  the  seduction  of  his  wife  by  the 
deceased  as  proper  for  you  to  consider  in  arriving  at  a  con- 
clusion as  to  whether  he  understood  and  was  legally  respon- 
sible for  the  killing;  also  to  aid  you  in  arriving  at  the  conclu- 
sion as  to  whether  the  act  was  premeditated  or  done  with  mal- 
ice."   Also: 

''If  you  believe  defendant,  in  truth  and  in  fact,  when  he 
killed  deceased  believed  deceased  had  seduced  his  wif  e,  while 
it  is  in  itself  no  excuse  or  sufficient  provocation  to  excuse 
murder  if  you  believe  he  wholly  understood  and  could  control 
his  act  at  the  time  of  the  homicide,  yet  it  is  proper  for  you 
to  take  into  consideration  in  arriving  at  the  degree  of  murder, 
if  any,  of  which  he  may  be  guilty;  also  it  is  proper  for  you 
to  take  such  testimony  into  consideration  in  fixing  the  pun- 
ishment if  you  should  find  him  guilty  of  murder  in  the  first 
degree." 
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The  Court  in  its  general  charge  said:  "Evidence  of  in* 
formaiion  given  defendant  that  improper  conduct  or  rela- 
tions had  occurred  between  defendant's  wife  and  deceased  is 
to  be  considered  only  as  affecting  the  defendant's  mental 
ocmdition/' 

The  Court  also  charged  very  fully  with  respect  to  the  sub- 
ject of  insanity,  in  language  as  favorable  to  defendant  as  he 
was  entitled  to  have  used.  (Charges  asked  by  defendant, 
Nos.  7,  12,  17,  22,  23,  24,  25,  26,  27,  28,  29,  35,  36.) 

We  cannot  say  the  action  of  the  Court  in  refusing  the  in- 
stnictiohs  above  quoted  demands  a  reversal  of  the  judgment 
or  a  new  trial.  The  first  of  the  two  instructions  assumes  that 
statements  were  made  to  defendant  "of  the  seduction  of  his 
wife  by  deceased."  While  we  would  not  always  and  neces- 
sarily hold  a  charge  erroneous  which  should  assume  a  fact 
to  be  proven,  if  from  the  immediate  context,  or  elsewhere  in 
the  instructions,  it  appeared  that  the  existence  or  non-exist- 
ence of  the  fact  was  left  to  be  determined  by  the  jury,  we 
will  not  say  that  the  rejection  of  such  a  charge  is  erroneous. 
Moreover,  the  word  "seduction"  implies  more  than  illicit 
intercourse  between  deceased  and  defendant's  wife.  A  jury 
might  well  believe  a  husband  would  more  probably  be  ren- 
dered insane  by  the  act  of  one  who  should  deliberately  en- 
tice the  wife  from  the  path  of  duty — who  should  by  arts  and 
aolicitation  persuade  ner  to  sacrifice  her  chastity — than  by 
her  voluntary  and  unsolicited  surren(^er  of  her  person.  It 
was  for  the  jury  to  decide  whether  any  statements  were  made 
to  defendant  with  respect  to  an  adultery  committed  with  de- 
ceased, and  to  decide  whether  such  statements  showed  that 
she  had  been  seduced. 

Nor  did  the  Court  err  in  refusing  the  last  of  the  two  in- 
structions above  quoted.  If  defendant  **  believed  deceased 
had  seduced  his  wife,"  (and  retained  the  possession  of  his 
reason  so  as  to  be  responsible  for  his  act,)  the  circumstance 
might  furnish  a  motive  for  the  crime,  but  it  could  not  of  itself 
tend  to  reduce  the  crime  to  murder  of  the  second  degree; 
or,  in  other  words,  it  could  not  tend  to  neutralize  the  effect 
of  the  circumstances  which  tended  to  establish  that  the  kill- 
ing was  done  with  the  express  malice  or  predetermination  to 
ta£e  life,  which  constitutes  murder  of  the  first  degree.  While 
any  fact  in  evidence  may  be  considered  by  the  jury  in  fixing 
the  punishment,  where  a  defendant  is  found  guilty  of  murder 
of  the  first  degree,  yet  the  Court  below  was  callea  on  to  give 
or  refuse  the  offered  instruction  as  a  whole,  and  did  not  err 
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in  rejecting  the  whole  when,  as  we  have  seen,  part  was  ob- 
jectionable. 

Judgment  and  order  affirmed. 

We  concur:  Boss,  J.,  McKee,  J.,  Myrick,  J.,  Sharpstein, 
J.,  Thornton,  J. 

Department  No.  2. 


[FUed  March  28,  1883.] 
No.  8049. 

MEIGS'  CO.,  Appellant,  v.  PEKRINE,  Respondent. 

New  Tbiaij.    In  this  case  it  is  held  there  was  no  error  in  granting  a  now 
trial. 

Appeal  from  Superior  Court,  San  Francisco. 

Neiahall  &  Deuprey  for  appellant. 
Parker  &  McM.  Shafter  for  respondent. 

By  the  Court  : 

There  was  no  error  in  granting  a  new  trial  in  this  cause, 
and  the  order  is  affirmed. 


Abstracts  of  Eecent  Decisions. 

Insanity — Evidence — Insurance.  (1.)  Where  the  only  evidence 
tending  to  prove  insanity  is  the  commission  of  a  given  crime 
such  act  of  itself  is  not  sufficient  to  establish  insanity.  But 
where  the  suicide  of  the  assured  is  immediately  preceded  by  the 
murder,  or  attempted  murder,  of  members  of  nis  family,  and 
the  destruction  of  his  property  without  any  apparent  motive  or 
provocation,  it  is  evidence  to  be  considered  by  the  jury  on  the 
question  of  the  insanity  of  the  deceased.  (2.)  Where  there  is 
nothing  in  the  policy  to  the  contrary,  the  insurance  company  is 
not  relieved  from  liability  because  the  property  was  burned  by 
the  assured  while  in  a  state  of  iusaniy,  nor  unless  the  burning 
was  caused  by  the  voluntary  act,  assent,  procurement,  or  design 
of  the  assured. — Karow  v.  Continental  Ins,  Co.,  16  Cent.  L.  J.  233. 

Husband's  Liability  fob  Wife's  Ante-nuptial  Debts.  A  hus- 
band is  not  liable  for  the  fee  which  his  wife  promised  to  pay  her 
attorney  for  obtaining  for  her  a  divorce  from  her  former  hus- 
band, notwithstanding  she  renewed  her  promise  to  pay  after  her 
divorce  was  granted,  and  before  her  second  marriage.  Her  first 
promise  was  made  before  her  divorce  was  granted  and  while  she 
was  a  married  woman,  and  was  in  consequence  void,  and  her 
second  promise,  though  made  while  she  was  a  feme  sole,  was 
based  on  a  mere  moral  obligation,  which  cannot  be  enforced 
without  some  previous  legal  liability  to  support  it. — Musick  v. 
Dodson,  Sup.  Ct.  of  Mo. ,  16  Cent.  L.  J.  228. 
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Ourrent  Topics. 


LAWYERS. 

A  lawyer  is  a  public  officer.  He  is  therefore,  pro  tanto,  public 
property.  Admission  to  and  expulsion  from  bis  office  are  regu- 
lated by  law.  He  takes  an  official  oath.  The  public  is  entitled 
to  ample  protection  against  the  danger  of  any  abuse  of  the  great 
powers  of  the  office  which  the  public^  by  its  agents,  has  conferred 
upon  him.  Like  Caesar's  wife,  he  must  be  free  from  suspicion. 
In  Ex  parte  Brounaall,  Cowp.  829,  an  attorney  was  struck  off 
the  roll  for  stealing  a  guinea.  Lord  Mansfield  saying:  ''The 
question  is,  whether,  after  the  conduct  of  this  man,  it  is  proper 
that  he  should  continue  a  member  of  a  profession  which  should 
be  free  from  all  suspicion.  *  4^  ♦  -g^^  £g  ^j^  unfit  person  to 
practice  as  an  attorney." 

We  think,  however,  that  the  line  should  be  drawn  somewhere, 
and  we  therefore  draw  it  at  the  following:  ''No  professional 
gentlemen  indulge  more  in  '  Flowers  of  Rhetoric'  than  lawyers. 
Likewise  are  there  none  more  sentimental  or  aesthetic  in  their 
tastes,  nor  who  are  more  partial  to  fiowers,  in  fact;  and  we  there- 
fore consider  it  a  kindness  to  our  subscribers  to  let  them  know 
where  they  may  find  the  choicest  plants  or  the  rarest  cut  flowers. 
Mr.  A.  W.  Prater,  1408  Locust  street,  Des  Moines,  will  be  happy 
to  receiTe  dalls  or  orders  by  mail  for  bouquets,  plants  or  any 
kind  of  floral  decorations.  Prices  are  very  moderate.  Orders 
by  mail  for  wedding,  birthday  or  funeral  remembrances  will  be 
promptly  and  appropriately  filled."    (Western  Jurist.) 

We  think  this  libelous.  Lawyers  are  not  sentimental.  No 
one  can  be  sentimental  whose  brain  is  surcharged  with  the 
troubles  of  others,  and  whose  most  intimate  acquaintance  with 
the  tender  and  better  passions  is  with  them  in  their  evil  results. 
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Lovers  seek  the  lawyer  when  they  are  tired  of  that  love.    Those 
who  are  mourning  the  death  of  one  beloved  seek  the  lawyer 
when  they  wish  to  prove  this  loved  one  an  insane  person^  when 
they  wish  to  quarrel  over  the  division  of  the  property  of  this 
dear  one  gone.     If  there  is  a  weak  spot  in  human  nature,  it  is 
laid  bare  to  the  lawyer.     Into  the  sealed  and  unfathomed  pit  of 
legal  and  professional  confidence  every  secret  falls,  every  house- 
hold skeleton  is  dropped.    Ere  the  ''wedding  remembrances" 
have  faded,  the  lawyer  is  consulted  how  to  undo  it  all.    The  , 
"  birthday  remembrance"  is  often  used  to  keep  quiet  the  child 
while  lawyers  and  the  Court  discuss  what  they  will  do  with  it. 
"Funeral  remembrances"  would  be  unpleasant  mementos  if 
found  in  the  office  of  the  lawyer  who  is  asked  to  break  a  will. 
We  do  not  think  it  -fair  to  so  advertise  lawyers.     It  is  a  new 
accusation,  without  precedent,  and  more  unfounded  than  those 
usually  made  against  them.     It  is  a  flowery  accusation,  and  the 
flower  has,  as  usual,  its  thorn.     The  thorn  is  the  adv&rtisemeni. 


THE  CREDIT  MOBILIER  LITIGATION. 

Until  the  day  of  judgment,  when  the  great  Tribunal,  highest 
of  all  appellate  courts,  shall  have  filed  its  final  decision,  we 
shall  have  this  Credit  Mobilier  in  the  Courts. 

In  the  Supreme  Court  of  New  York  a  judgment  was  recently 
rendered  against  the  Credit  Mobilier  of  America,  and  in  favor 
of  the  Union  Pacific,  for  over  one  million  and  a  quarter  dollars. 
Certain  stockholders  and  the  receiver  of  the  defendant  moved 
to  set  aside  the  judgment  on  the  ground  of  fraud  and  collusion 
on  the  part  of.  the  directors  of  the  corporation.  The  Court 
allowed  the  motion.  The  stockholders  were  allowed  to  defend, 
because  of  the  default  of  the  directors. 

The  recent  decision  of  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Hawse  v.  Oakland,  104  U.  S.  Bep.  450, 
settled  the  question  as  to  the  right  of  stockholders  to  sue  or 
defend  in  the  name  of  the  corporation,  upon  the  default  of  the 
directors  so  to  do.  The  receiver,  being  appointed  in  another 
State,  could  not  intervene  officially  as  a  foreign  receiver,  but  be 
could  intervene  (and  he  was  so  allowed)  as  a  person  "not  a 
party  to  the  action,  who  has  an  interest  iu  the  subject-matter, 
the  title  to  which  may  be  affected  by  the  judgment." — The  I>aUy 
Register,  N.  Y.,  Jan.  30, 1883. 
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Sapreme  Court  of  California. 

Depabtment  No.  1. 


fFUed  March  26,  1883.] 
No.  7725. 

ASTON,  Eespondent,  v.  NOLAN,  Appellant. 

Lashul  Suppobt.  There  is  no  new  dnty,  different  from  the  oommon-law 
duty,  imposed  upon  one  intending  to  excavate  his  land  for  building 
porposes,  except  the  dnty  of  giving  reasonable  notice  of  his  inten- 
tion.    (0.0.832.) 

OoBTBAOTOB — Damaois.  Defendant  was  entitled  to  an  instmction  that  she 
was  not  liable  if  the  damages  were  produced  by  the  act  of  an  inde- 
pendent contractor  or  JU$  servant. 

Appeal  from  Superior  Court,  San  Francisco. 

Jarboe  dk  Harrison  for  appellant. 
J.  C.  Bates  for  respondent. 

McEmsTBT,  J.J  delivered  the  opinion  of  the  Court: 

Plaintiff  alleges  in  her  complaint  that  on  a  certain  day  she 
was  the  owner  and  in  possession  of  certain  'tenements  and 
buildings"  upon  a  lot  of  land  described,  and  owner  of  an  un- 
expired leasehold  interest  in  the  lot;  that  defendant  was  the 
owner  in  fee  and  in  possession  of  an  adjoining  lot  (describ- 
ing it);  that  the  plaintiff's  land  ^'and  tenements "  had  the 
lateral  and  adjacent  support  from  defendant's  land,  and  plain- 
tiff was  entitled  to  havQ  such  support;  that  defendant  com- 
menced to  excavate  her  lot  adjacent  to  plaintiffs  ''  land  and 
buildings,"  for  the  purpose  of  construction,  ''  and  took  away 
the  earm  therefrom  without  leaving  proper  or  sufficient  or  any 
support  for  plaintiff's  said  buildings,  as  required  by  Section 
632  of  the  Civil  Code,"  and  prosecuted  ^'such  grading  and 
excavation  "  so  carelessly  and  negligently  adjacent  to  said 
plaintiff's  buildings,  some  five  feet  in  depth  below  the  surface 
of  plaintiffs  land,  and  the  official  grade  of  the  street  in  front 
thereof y  '^as  to  leave  said  plaintiffs  land  and  buildings  and 
tenements  thereon "  without  proper  or  sufficient  support, 
whereby  the  earth  on  plaintiff's  premises  gave  way,  and  said 
''house  and  tenements  of  plaintiff," etc.,  were  destroyed,  to 
the  damage,  etc.  The  answer  denied  negligence,  and  set  up 
an  independent  contract,  etc. 

The  complaint  seems  to  have  been  drawn,  and  the  cause 
tried  in  the  Court  below,  upon  the  theory  that  it  was  the  ab- 
solute duty  of  defendant,  in  excavating  her  lot,  to  protect  the 
building  of  plaintiff.    But,  as  there  was  no  objecnon  to  the 
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complaint  in  the  Court  below,  and  we  cannot  say  it  entirely 
fails  to  set  forth  a  cause  of  action;  as  the  evidence  offered  by 
plaintiff  was  admitted  without  opposition;  as  no  evidence 
was  offered  by  defendant  tending  to  prove  that  the  soil  of 
plaintiff's  lot  would  not  have  fallen  in  except  for  the  super- 
incumbent building;  and  as  the  bill  of  exceptions  contains  no 
specifications  of  insufficiency  of  evidence  to  uphold  the  ver- 
dict, we  cannot  set  the  verdict  aside  unless  error  occurred  at 
the  trial. 

It  is  urged  by  respondent  that  Section  832  of  the  Civil  Code 
has  imposed  upon  an  adjacent  land-owner  obligations  which 
were  not  his  prior  to  the  adoption  of  that  section.  We  find, 
however,  no  new  duty  imposed  upon  one  intending  to  exca- 
vate, unless  it  be  the  duty  of  giving  reasonable  notice  of  his 
intention.  The  section  reads :  "  Each  conterminous  owner  is 
entitled  to  the  lateral  and  subjacent  support  which  his  land 
receives  from  the  adjoining  land,  subject  to  the  right  of  the 
owner  of  the  adjoining  land  to  make  proper  and  usual  exca- 
vations on  the  same  for  purposes  of  construction,  on  using  or- 
dinary care  and  skill,  and  taking  reasonable  precautions  to  sus- 
tain the  land  of  the  other,  and  giving  reasonable  notice  to  the 
other  of  his  intention  to  make  such  excavation." 

We  inquire,  What  was  the  law  when  the  section  of  the  Code 
was  adopted? 

*'  Every  one  has  so  far  the  right  to  have  his  own  soil  sus- 
tained by  that  of  his  neighbor,  that  the  latter  may  not  dig  so 
near  to  the  land  of  the  former  as  to  cause  the  same  to  fall 
into  the  excavation  by  its  own  actual  weight.  He  ought  to 
guard  against  such  a  consequence  by  proper  care  and  tJie  ap- 
plication of  proper  means  of  support.  The  right  of  lateral 
support,  in  such  case,  is  an  incident  to  the  land  itself.  In 
the  language  of  BoUe :  '  It  seems  that  a  man  who  has  land 
next  adjoining  to  my  land  cannot  di^  his  land  so  near  to  my 
land  that  thereby  my  land  shall  fall  into  the  pit,  and  for  this, 
if  an  action  were  brought,  it  would  lie.'  (2  Bolle,  Abr.  665.) 
This  doctrine  is  recognized  and  sustained  by  Campbell,  C.  J., 
in  Humphriea  v.  Broyden;  by  Parker,  C.  J.,  in  Thurstonx  v. 
Hancock;  by  Ch.  Walworth,  in  Lasala  v.  Holbrook,  and  in  Fhrr 
and  Marshall,  which  was  fully  and  elaborately  considered,  and 
strongly  sustains  the  above  doctrine.  But  this  ri^ht  of  a  land- 
owner to  support  his  land  against  that  of  the  adjacent  owner 
does  not,  as  before  stated,  extend  to  the  support  of  any  addi* 
tional  weight  or  structure  that  he  may  place  thereon.  If, 
therefore,  a  man  erect  a  house  on  his  own  land  so  near  the 
boundary  thereof  as  to  be  injured  by  the  adjacent  owner  ex- 
cavating his  land  in  a  proper  manner,  and  so  as  not  to  have 
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caoaed  the  soil  of  the  adjacent  parcel  to  fall  if  it  had  not  been 
loaded  with  an  additional  weighty  it  would  be  damnum  obseqite 
injuria,  a  loss  for  which  the  person  so  excavating  the  land 
would  not  be  responsible  in  damages."  (2  Washburn  on  Beal 
Property,  331 . )  jProf  essor  Washburn  cites  many  cases  in  sap- 
port  of  his  views.  It  may  be  added,  if  the  building  has  stood 
for  a  period  of  five  years  (in  this  State),  before  the  excavation, 
the  person  who  erected  it  has  acquired  a  species  of  easement 
in  his  neighbor's  land — ^a  right  to  the  support  of  his  building 
as  well  as  soil.  No  such  question  as  this  last  is  presented 
in  the  case  now  before  us.  As  to  a  house  recently  erected, 
it  has  been  sometimes  said  that  the  adjacent  owner  will  be 
responsible  for  excavating  upon  his  own  land,  so  as  to  injure 
or  impair  its  foundations,  if  the  injury  results  from  the  neg- 
ligent, unskillful  and  improper  manner  in  which  it  was  done. 
Bat  the  question  returns,  What  is  a  negligent  or  unskillful 
excavation  ?  If  the  digging  would  not  have  caused  any  ap- 
preciable damage  to  the  adjacent  land,  in  its  natural  state, 
it  would  not  be  the  ground  of  an  action.  The  owner  who  has 
dog  down  his  land,  has  done  what  he  has  a  right  to  do,  in  a 
lawful  manner. 

It  would  seem  that  hj  neglecting  to  give  notice  to  the  adja- 
cent proprietor,  as  required  by  Sec.  832  of  the  Civil  Code,  the 
^person  excavating  his  own  lot  would  become  liable  for  injuries 
caused  by  a  caving  which  would  not  have  occurred  except  for 
the  superincumbent  weight  of  his  neighbor's  building.  This 
by  reason  of  the  section  which  requires  him  to  give  notice. 
There  is  no  averment  in  the  complaint  that  defendant  did 
not  give,  and  there  is  evidence  that  defendant  did  giVe,  the 
notice.  It  is  apparent  that  by  giving  the  notice  a  person  ex- 
cavating cannot  relieve  himself  of  any  portion  of  the  prudent 
care  with  which  he  must  have  conaucted  the  work  in  the 
absence  of  the  statutory  provision  requiring  the  notice.  His 
excavation  must  be  such  as  would  not  have  caused  the  soil 
of  the  adjacent  lot  to  tumble  in,  had  it  remained  in  its 
natural  state — not  built  upon.  But  if  he  gives  the  notice, 
and  so  conducts  the  work  as  that  the  soil,  without  the 
weight  of  the  edifice,  would  not  have  fallen,  his  whole  duty 
is  performed.  By  the  giving  of  the  notice  the  conterminous 
proprietors  are  relegated  to  their  common-law  rights  and 
duhes.  Their  duties  are  correlative.  The  object  of  th^ 
notice  is  that  the  owner  of  the  building  may  have  his  atten- 
tion called  to  the  work,  and,  if  necessary,  shore  up  his  wall  or 
strengthen  his  foundation.  If  the  person  making  the  exca- 
vation must  not  only  see  to  it,  that  the  digging  be  such  as 
would  not  have  displaced  or  disturbed  his  neighbor's  soil, 
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but  must  protect  against  the  burden  of  his  neighbor's  build- 
ing, however  great,  the  result  must  often  be  practically  to 
deprive  the  owner  of  land  of  the  right  of  reasonable  ex- 
cavation, where  his  lot  lies  next  that  occupied  by  a  massive 
structure.  The  expense  of  preventing  the  fall  of  the  build- 
ing must  ordinarily  increase  in  proportion  to  its  size  and 
weight. 

Since  the  enactment  of  the  section  of  the  Code  the  rights 
and  duties  of  adjoining  proprietors — with  reference  to  the 
matter  in  hand — are  substantially  the  same  as  they  were 
before,  provided  notice  is  given  by  the  party  intending  to 
excavate. 

There  was  evidence  that  the  the  work  was  done  by  an  in- 
dependent contractor^  who  agreed  with  defendant  to  ex- 
cavate, to  the  depth  of  eight  feet  below  the  level  of  the  street, 
the  basement  for  the  whole  of  a  building  to  extend  to  the 
line  of  plaintiff's  lot.  The  contra^.tor  swore  the  defendant 
had  nothing  to  do  with  the  selection  of  any  of  the  men  em- 
ployed by  nim  to  do  the  work.  Defendant  testified:  *'I 
never  spoke  to  any  person  who  was  grading  the  lot  in  ques- 
tion. I  never  had  anything  to  do  with  the  property  after  the 
work  was  commenced." 

Defendant  requested  the  Court  below  to  charge  the  jury : 

' '  If  the  jury  sha.ll  find  that  the  excavation  of  the  lot  was 
done  by  persons  not  employed  by  or  under  the  control  of 
the  defendant,  and  that  the  defendant  took  no  part  in  the 
said  work  or  directed  the  same,  they  will  find  for  the  de- 
fendant. 

''If  the  jury  shall  find  that  the  defendant  entered  into  a 
contract  with  another  person  to  do  all  the  work  necessary  to 
coDstruct  her  building,  including  the  excavation  of  the  lot, 
and  that  the  said  work  and  excavation  was  done  by  him  under 
said  contract  without  any  further  control  or  direction  by  the 
defendant,  they  are  instructed  that  the  defendant  is  not  liable 
for  any  negligence  on  the  part  of  such  contractor,  or  any  one 
under  his  employment." 

The  Court  refused  to  charge  as  requested,  to  which  defend- 
ant duly  excepted. 

The  general  rule  is  that  one  person  is  not  liable  for  the 
act  of  another,  unless  the  relation  of  master  and  servant,  or 
principal  and  agent,  exists.  It  is  clear  that  the  relation  of 
master  and  servant  did  not  exist  between  defendant  and  the 
independent  contractor,  nor  between  defendant  and  the  em- 
ployes  of  the  contractor.  To  the  general  rule  there  are  ex- 
ceptions, but  plaintiff  has  not  brought  this  case  within  any 
of  them. 
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The  owner  of  real  estate  may  not  relieye  himself  of  the 
duties  resting  upon  him  as  such  by  a  contract  the  result  of 
which,  while  being  executed  or  when  completed,  must  neces- 
sarily create  a  nuisance.  {Chicago  v.  Bobbins^  2  Black,  426; 
Clark  v.  Frg^  8  Ohio  St.  368.)  If  the  contract  is  such  as  that 
the  necessary  effect  of  its  execution,  according  to  its  terms, 
is  to  produce  the  result  complained  of,  the  owner  of  real 
estate  may  be  liable.  (Cooley  on  Ibrts,  547.)  And  so,  per- 
haps, if  the  specifications  for  the  work  must  render  it  inner- 
ently  defective.  (BosweU  v.  Laird,  6  Gal.  459.)  It  has  been 
said:  ''  If  a  contractor  faithfully  performs  his  contract  and  a 
third  person  is  injured  by  the  contractor  in  the  course  of  its 
due  performance,  or  by  its  result,  the  employer  is  liable,  for 
he  causes  the  precise  act  to  be  done  which  occasions  the  in- 
JQiy;  but  for  the  negligence  of  the  contractor  not  done  under 
the  contract,  but  in  violation  of  it,  the  employer  is  not  in 
fi»Beral  liable."  (Seymour,  J.,  in  Latvrence  v.  Shipman,  39 
Uonn.  589.)  Of  course  the  word  "employer"  is  here  used 
to  designate  the  owner  of  the  property  or  person  contract- 
ing with  the  independent  contractor  by  whom  the  injury  is 
done. 

In  the  case  before  us  the  contractor  agreed  to  excavate  de- 
fendant's lot — ^a  thine  of  itself  lawful.  The  mode  and  man- 
ner of  doing  the  work  was  not  expressly  agreed  upon;  there 
was  no  inherent  defect  in  a  stipulated  plan;  the  work  would 
not  necessarily  create  a  nuisance.  It  is  contended  by  re- 
spondent that  it  was  the  duty  of  defendant  to  insert  in  the 
contract  an  express  term  to  the  effect  that  the  work  should  be 
so  conducted  and  finished  as  not  to  disturb  the  soil  of  the  ad- 
jacent lot,  and  that,  in  default  of  such  express  provision,  the 
defendant  is  liable,  because  the  work  was  done  in  accord- 
ance with  the  contract.  But,  when  a  contract  provides  for 
doing  a  thing  which  may  be,  and  generally  is,  done  in  a  law- 
ful manner,  and  is  silent  as  to  the  mode  of  doing  it,  the  con- 
tract is  to  be  construed  as  requiring  it  to  be  done  in  a  law- 
ful manner.  As  the  injurj  was  caused  by  the  contractor 
while  doing  work  which,  it  must  be  assumed,  could  have 
been  done  without  causing  it,  and  the  contractor  had  agreed 
so  to  do  it,  the  injury  was  done  in  violation  of  his  contract. 
The  defendant  was  entitled  to  a  charge  to  the  jury  that  she 
was  not  liable  if  the  damages  were  produced  by  the  act  of  an 
independent  contractor  or  his  servant. 

Jngdment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

I  concur :    Boss,  J« 
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CONCUBBINa  OPINION. 

I  concur.  To  the  lateral  and  snbjacant  support  which  ad- 
joining lands  receive  from  each  other  the  contermious  owners 
of  such  lands  are  entitled,  subject,  however,  to  the  right  of 
each  to  make  excavations  on  his  own  land  for  construction. 
But  the  conterminous  owner  who  exercises  this  right  is  bound 
by  law  to  notify  the  owner  of  the  adjacent  land  of  his  inten- 
tion to  excavate;  he  is  also  bound  to  take  such  precautions 
as  will  sustain  the  land  of  the  other,  and  to  use  care  and 
skill  in  excavating,  so  as  to  prevent  injury  being  done  to  the 
support  of  the  adjacent  land.  More  than  that  is  not  required 
of  him;  he  is  not  bound  to  prop  up  a  building  on  the  adja- 
cent land  which  the  owner  has  built  near  the  dividing  line. 
A  man  who  has  built  adjoining  his  neighbor's  land  ought  to 
foresee  the  probable  use  by  his  neighbor  of  the  adjoining 
land,  and  by  convention  with  his  neighbor,  or  by  a  different 
arrangement  of  his  house,  secure  himself  against  future  inter- 
ruption. "  This,"  says  the  Supreme  Court  of  Massachusetts, 
Thurston  v.  Hancode  (12  Mass.  220),  "seems  to  be  the  result 
of  the  cases  anciently  settled  in  England  upon  the  subject  of 
nuisance,  or  interruption  of  privilege  and  easements,  and  it 
seems  to  be  as  mucn  the  dictate  of  common  sense  and  sound 
reason  as  of  legal  authority."  See,  also.  Pardon  v.  Holland^ 
17  Johns.  92;  Baddiff  y.  Mayor j  4  Coms.  201;  McGuti^  v, 
Orant,  1  Dutch.  362. 

This  common-law  doctrine  has  not  been  changed  by  Sec- 
tion 832  of  the  Civil  Code.  By  its  terms  the  section  limits 
the  rights  of  the  conterminous  owners  to  the  lateral  support 
which  his  land  receives  from  the  adjacent  land.  The  sec- 
tion iSj  therefore,  nothing  more  than  a  statutory  form  of  ex- 
pression of  the  rule  that  had  been,  previous  to  the  adoption 
of  the  Code,  judicially  declared  to  be  the  law. 

McEjse,  J. 

In  Bane. 


[Filed  March  29,  1883.1 
No.  7684. 
COX,  Petitioner,  v.  McLATJGHLIN,  Bespondent.  * 

Appeal — New  Tbiaii— jJudoment.  Extreme  caation  ought  to  be  eTeroisedin 
lefusiDg  new  trials  where  judgments  are  reversed.  The  discretion  of 
the  appellate  Oourt  should  be  exercised  in  that  direction  only  in  cases 
where  it  is  plain,  either  from  the  pleadings  or  from  the  nature  of  Ibe 
controversy,  that  the  party  against  whom  the  reversal  is  pronounced 
cannot  prevail  in  the  suit.  i 
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QNoTE. — ^The  former  opinion  of  the  Oourt  can  be  f oond  in 
XI  Pac.  0.  L.  J.,  p.  49.] 

Ordered  that  the  following  words  of  the  opinion  delivered 
herein,  to  wit:  "and  there  should  have  been  judgment  for 
defendant,"  be  and  hereby  are  stricken  out. 

Ordered  further,  that  the  judgment  be  and  hereby  is  modi- 
fied so  as  to  read  as  follows: 

Jud^ent  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

In  Schroder  v.  Sckweixer  Lloyd,  9  Pac.  0.  L.  J .  485,  we  said 
that  extreme  caution  ought  to  be  exercised  in  refusing  new 
trials  where  judgments  are  reversed.  The  discretion  of  the 
appellate  Court  should  be  exercised  in  that  direction  only 
in  cases  where  it  is  plain,  either  from  the  pleadings  or  from 
the  nature  of  the  controversy,  that  the  party  against  whom 
the  reversal  is  pronounced  cannot  prevail  in  the  suit.  See, 
also,  Boberts  v.  Columbei,  No.  6888. 

Rehearing  denied.     Bemittitur  forthwith. 

In  Bane. 


[Tiled  March  30,  1883.] 
No.  10,816. 

Ex  PABTE  HARRISON. 

Qammumq — Skmtenob  — JuDOMBirr — Costs — ^Finb — Habeas  Gobpus — Puhibh- 
KKST.  Petitioner  was  conTioted  of  gambling  under  Section  830 
Penal  Code.  The  punishment  prescribed  is  a  fine  of  not  less  than 
$200  nor  more  than  $1,000,  and  imprisonment  in  the  County  Jail 
untU  payment  of  the  fine  and  costs,  not  exceeding  one  year.  SM, 
satisfaction  of  a  judgment  for  fine  and  costs,  rendered  under  such 
section,  can  only  be  made  in  one  ot  two  ways,  viz.,  by  payment  in 
money  or  by  imprisonment  for  the  time  fixed  by  the  judgment,  which 
must  be  within  the  maximum  time  prescribed  by  the  section.  The 
section  gives  a  defendant  no  ripiht  to  pay  either  fine  or  costs  by  im- 
prisonment at  the  rate  of  one  dollar  per  day. 

Id, — Id.  Sections  1205  and  1446  Penal  Code  are  applicable  to  sentences 
imposed  under  Section  330. 

Id. — In.  To  authorize  a  detention  the  judgment  must,  under  Section  330, 
specify  the  amount  of  the  fine  and  costs  and  the  punishment  to  be  in- 
flicted. The  section  fixes  the  minimum  and  maximum  of  the  fine,  and 
the  maximum  of  the  imprisonment  for  the  offense;  and  it  is  the  duty 
of  the  Court  in  which  conyiction  has  been  had,  to  render  judgment 
within  the  boundaries  established,  and  to  specify  in  the  judgment  the 
amount  of  the  fine  and  the  term  of  the  imprisonment. 

Id. — In.  As  no  term  of  imprisonment  for  the  offense  of  which  petitioner 
was  conyicted  is  fixed  by  the  judgment  under  which  he  is  held  in 
custody,  he  is  illegally  held,  and  must  be  discharged  upon  habeas 
corpvLS, 


»' 
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Habeas  Corpus. 

Berlin  and  Lane  for  petitioner. 
Hawkina  for  respondent. 

MoKee,  J.,  delivered  the  opinion  of  the  Court: 

The  punishment  prescribed  for  the  offense  of  naming,  as 
defined  by  Section  o30  of  the  Penal  Code,  is  a  Sne  of  not 
less  than  1200  nor  more  than  $1,000,  and  imprisonment  in 
the  County  Jail  until  payment  of  the  fine  aruz  gosts,  not  ex- 
ceeding one  year.  Satisfaction  of  a  judgment  for  fine  and 
costs,  rendered  under  the  provisions  of  the  section,  can  only 
be  made  in  one  of  two  ways,  namely,  by  payment  in  money 
or  by  imprisonment  for  the  time  fixed  by  the  judgment, 
which  must  be  within  the  maximum  time  prescribed  by  the 
section. 

A  prisoner  held  in  custody  for  failure  to  pay  such  a  judg- 
ment is  only  entitied  to  be  discharged  upon  payment 
of  the  fine  and  costs  in  money,  at  any  time  within  the 
term  of  his  imprisonment,  or  by  serving  out  the  term  of  his 
imprisonment.  Section  330  gives  him  no  right  to  pay  either 
fine  or  costs  by  imprisonment  at  the  rate  of  one  LUar  per 
day. 

Sections  1205  and  1446  of  the  Penal  Code  are  inapplicable 
to  sentences  imposed  under  Section  330.  Section  1205  re- 
lates to  the  satisfaction  of  judgments  in  the  Superior  Courts 
imposing  a  fine  only,  and  Section  1446  relates  to  the  satisfac- 
tion of  such  fines  imposed  by  judgments  in  Justices'  or  Police 
Courts.  Both  provide  for  the  payment  of  such  fines  by  im- 
prisonment at  tne  rate  of  one  dollar  for  each  day's  imprison- 
ment. Any  judgment  for  a  fine  only,  substantially  conform- 
ing to  the  provisions  of  those  sections  would  be  valid  and 
sufficient  (Ec  parte  Ellis,  54  Cal.  204),  and  one  held  in  custody 
under  it  would  be  entitled  to  a  credit  of  a  dollar  for  each 
day  he  may  have  remained  in  prison,  and,  at  any  time, 
would  be  entitled  to  his  discharge  upon  paying  the  sum  re- 
maining due.     {Ex  parte  Kdly,  28  Cal.  414.) 

It  would  be  otherwise,  however,  as  to  a  party  held  in  cus- 
tody by  a  commitment  upon  a  judgment  lor  fine  and  costs  im- 
posed under  the  provisions  of  Section  330.  He  would  have 
no  right  to  his  discharge  at  any  time  within  the  term  of  his 
imprisonment  without  first  paying  in  money  the  judgment 
against  him.  Both  fine  and  costs  must  first  be  paid,  or  the 
prisoner  serve  his  term  of  imprisonment.  Until  one  or  the 
other  of  these  things  be  done,  the  Sheriff  is  bound  to  detain 
him  in  custody.   (Sec.  1215  Penal  Code.)  But  to  authorize  his 
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detention  the  judgment  must,  under  the  provisions  of  Section 
330,  specify  the  amount  of  the  fine  and  costs  and  the  punish- 
ment to  be  inflicted.  That  section  fixes  the  minimum  and 
maximum  of  the  fine,  and  the  maximum  of  the  imprison- 
ment for  the  offense;  and  it  is  the  duty  of  the  Court  in  which 
oonyiction  has  been  had,  to  render  judgment  within  the 
boundaries  established,  and  to  specify  in  the  judgment  the 
amount  of  the  fine  and  the  term  of.  the  imprisonment,  and  in 
that  regard  the  judgment  should  be  certain,  and  definite,  and 
complete  in  itself,  so  that  what  it  requires  to  be  done  maybe 
known  without  resort  to  anything  outside  of  it.  A  judgment 
rendered  upon  a  conviction  under  Section  330  must  specify 
the  term  of  imprisonment,  otherwise  it  is  not  such  a  judg- 
ment as  is  authorized  by  the*bection.  And  as  no  term  of  im- 
prisonment for  the  offense  of  which  the  petitioner  was  con- 
victed under  Section  330  is  fixed  by  the  judgment  under 
which  he  is  held  in  custody,  he  is  illegally  held,  and  must  be 
discharged. 

It  is  so  ordered. 

We  concur:    Thornton,  J.,  Sharpstein,  J. 

OONOUBBING  OPINION. 

I  concur.  Section  1205  of  the  Penal  Code  cannot  be  dove- 
tailed into  Section  330  so  that  the  two  together  may  be  read 
as  defining  the  punishment  applicable  to  the  crime  named  in 
330.  Section  330  provides  that  one  found  guilty  of  dealing, 
etc. ,  any  of  the  games  mentioned  is  puuishable  by  fine,  *'  and 
shall  be  imprisoned  until  such  fine  and  costs  of  prosecution 
are  paid,  such  imprisonment  not  to  exceed  one  year."  The 
costs  of  prosecution  are  a  different  thiug  from  the  fine,  and 
in  Section  330  the  two  things  are  spoken  of  as  different. 
There  can  be  no  doubt  that  a  person  imprisoned  under  a 

i'udgment  rendered  according  to  Section  1205  is  entitled  to 
lis  discharge  when  he  has  been  imprisoned  for  a  number  of 
days  equal  to  the  number  of  dollars'  fine,  although  he  has 
paid  no  portion  of  the  fine  or  costs.  He  canuot  be  detained 
to  "  work  out  '*  the  amount  of  costs  at  a  dollar  a  day.  But 
Section  330  expressly  provides  that  the  person  found  guilty 
of  the  offense  therein  aefined  shall  be  imprisoned  for  a  year, 
unless,  in  the  mean  time,  he  shall  pay  the  fine  ''  and  costs  of 
prosecution.*'  In  such  case  he  is  not  entitled  to  his  dis- 
charffe  on  payment  of  the  whole  of  the  fine  (without  the 
costs),  nor  is  he  entitled  to  his  discharge  at  the  expiration  of 
a  number  of  days  equal  to  the  number  of  dollars'  fine,  or 
equal  to  the  number  of  doUars  of  any  portion  of  the  fine  re- 
maining unpaid.     He  must  remain  in  jail  for  the  period  of  a 
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year,  tmless  he  shall  pay  the  costs  as  well  as  the  whole  of  tlie 
fine.  As  under  Section  330  the  costs  of  prosecution  can  be 
satisfied  only  by  a  payment,  or  by  a  year's  imprisonment, 
and  as  the  fine  and  costs  cannot  be  satisfied  separately,  in 
such  manner  as  to  relieve  the  party  of  any  portion  oi  ihe 
year's  imprisonment,  Section  1205  can  have  no  application  to 
judgments  rendered  upon  conviction  under  Section  330. 

MoEiNSTBY,  J. 
I  dissent:    Myrick,  J. 


In  Bane. 

[Filed  March  29, 1883.J 

No.  8683. 

PEOPLE,  ETC.,  Appellants, 

V. 

mONET  BT  AL.,  Bespondents. 

Taxation — Chabtbb — Saosaksmto.  Under  the  oharter  of  the  city  of  Smv 
ramento  and  the  several  sabsequent  Acts  of  the  Legislatore  for  the 
levy  of  the  respective  taxes  therein  named,  the  Tmstees  of  the  €itj 
had  authority  to  make  the  tax  levy  in  controversy. 

Id. — Id.  The  several  Acts  subsequent  to  the  original  oharter  gave  anthorily 
for  the  levy  and  collection  of  taxes  in  addition  to  those  speoifled  ia 
such  original  charter,  and  constituted  an  enlargement  of  ihe  taxable 
power  conferred  by  the  charter. 

Appeal  from  Superior  Court,  Sacramento  County. 

BucJdeyy  Anderaoriy  Catlin  dt  HanAurger,  and  treeman  dk 
Boies  for  appellants. 

Devlin,  Armstrong  dt  McKune  for  respondents. 

By  the  Court  (McEee,  J.,  dissenting): 

We  are  of  opinion  that  under  the  charter  of  the  city  of 
Sacramento  and  the  several  Acts  of  the  Legislature,  for  the 
levy  of  the  respective  taxes  therein  named,  the  Trustees  of 
the  city  had  authority  to  make  the  tax  levy  in  controver^. 
The  several  Acts  subsequent  to  the  original  charter  gave 
authority  for  the.  levy  and  collection  of  taxes  in  addition  to 
those  specified  in  such  original  charter,  and  constituted  aa 
enlargement  of  the  taxable  power  conferred  by  the  charter. 

Judgment  reversed  and  cause  remanded,  with  instractiona 
to  overrule  the  demurrrer. 
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Department  No.  2. 


[Filed  March  27,  1883.] 
No.  8136. 

BOBINSON,  Bbspondent,  v.  OABB  et  al.,  Appellants. 

AvPKAXi — DucAon.    For  an  appeal  without  merit  and  taken  for  delay,  dam- 
ages will  be  imposed. 

Appeal  from  Superior  Court,  San  Francisco. 

Stewart^  Van  Clief  dt  Herron  for  appellants. 
Bobinaon  and  Matt  darken  for  respondent. 

By  the  Coubt  : 

There  is  no  merit  in  these  appeals,  which  were  obviously 
taken  for  delay. 

The  judgment  and  order  are  affirmed,  with  twenty  per  cent. 
damages. 

Depabtment  No.  2. 


[Filed  April  2,  1883.] 

No.  7804. 

DEBBY  et  al.,  Bespondents, 


I 

V. 


STEVENS  ET  AL. ,  Appellants. 

CoBPomATioH — AonoN — Stooxholdkbs — Judgment  —  JimisDionoN.  Action 
against  stockholders  of  a  corporation  to  recover  proportions  of  a  claim 
against  it.  The  aggregate  amount  for  which  plaintiffs  brought  the 
action  and  recovered  judgment  against  the  several  defendants  exceeds 
the  sam  of  $300,  but  the  amount  recovered  of  no  one  of  the  defend- 
ants equals  the  sum  of  $300.  Held,  the  Code  authorized  the  bringing  of 
a  joint  action  in  such  a  case  (322  G.  0.  P.)  The  rendition  of  a  sep- 
arate judgment  against  each  defendant  for  his  proportionate  liability 
did  not  affect  the  jurisdiction  of  the  Court.  The  judgment  was  in 
effect  that  they  were  liable  for  a  sum  exceeding  $300,  and  that  the 
proportion  which  each  should  pay  was  less  than  $300. 

AppeiEd  from  Superior  Oourt,  San  Francisco. 

Ourtia  H.  LincUey  for  appellants. 

Mastidc  dt  JMastiSc  and  Powell  for  respondents. 

By  the  Ooubt: 

When  this  action  was  commenced  any  creditor  of  a  corpo- 
ration could  institute  joint  or  several  actions  against  any  of 
the  stockholders  for  the  proportion  of  his  claim  or  debt  for 
which  each  defendant  was  liable,  and  a  several  judgment  had 
to  be  rendered  against  each  defendant  in  conformity  therewith 
(Civil  Code,  322).  The  aggregate  amount  for  which  the 
plaintiff  brought  this  action  and  recovered  judgment  against 
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the  several  defendants  exceeds  the  sum  of  three  hundred  dol- 
lars, and  the  appellants  claim  that  neither  the  District  Court 
nor  Saperior  Court  had  jurisdiction  of  the  case. 

The  Code  authorized  the  bringing  of  a  joint  action  in  such 
a  case,  and  it  seems  to  us  that  where  the  aggregate  liabili^ 
exceeds  the  sum  of  three  hundred  dollars,  as  it  did  in  this 
case,  a  District  Court  would  have  jurisdiction  to  hear  and 
determine  the  action. 

The  rendition  of  a  separate  judgment  against  each  defend- 
ant for  his  proportionate  liabiiitj  did  not,  in  our  opinion, 
affect  the  jurisdiction  of  the  Court.  The  judgment  was  in 
effect  that  they  were  liable  for  a  sum  exceeding  three  hun- 
dred dollars,  and  that  the  proportion  which  each  should  pay 
was  less  than  three  hundred  dollars. 

Judgment  affirmed. 


Depabtment  JSo.  2. 


[FUed  April  2,  1883.] 
No.  7709. 

YOUNG,  Respondent,  v.  MILLEB,  Appellant. 

Pbomissobt  Note.  Action  on  a  promissory  note  against  maker  and  indorser. 
The  allegation  of  presentation,  non-payment  and  notice  to  indoTsez^ 
held  sufficiently  alleged.  The  denial  of  defendant,  indorser.  that  he 
had  due  or  legal  notice  of  presentation  of  the  note  for  payment,  and 
the  non-payment  thereof,  raised  no  issue  of  fact. 

Id. — ^TsNDXB.  The  allegation  of  tender  was  insufficient,  because  the  amount 
tendered  was  less  than  the  sum  due  by  the  terms  of  the  note,  and  it 
was  not  error  to  render  judgment  for  plaintiff  upon  the  pleadings.     ^ 

Id. — ^Attach  MXMT — Shbbitf's  Fbes.  The  levy  of  the  attachment  upon  eaich 
separate  piece  of  real  estate  constituted  an  independent  levy  on  prop- 
erty. In  this  case  there  were  three  distinct  levies,  for  each  of  wbi& 
the  Sheriff  was  entitled  to  the  fees  allowed  "  for  levying  an  attach- 
ment on  property." 

Appeal  from  Superior  Court,  tSan  Francisco. 

Ladd^  Wilson  dt  Otis  for  appellant. 
J.  H.  B.  WiUdna  for  respondent. 

By  the  Coubt  : 

The  demurrer  to  the  complaint  was  properly  overruled 
The  allegation  of  presentation  of  the  note  to  the  maker,  the 
non-payment  and  notice  thereof  to  the  indorser,  are  suffi- 
ciently alleged.  The  denial  of  the  defendant  that  he  had  due 
or  legal'notice  of  the  presentation  of  the  note  to  the  maker 
for  payment,  and  the  non-payment  thereof  raised  no  issue  of 
fact;  and  the  allegations  that  defendant  was  an  accommoda- 
tion indorser,  that  the  plaintiff  purchased  the  note  of  the 
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maker  at  a  discount,  and  that  the  defendant  tendered  to  the 
plaintiff  the  snm  which  he  paid  for  the  note,  with  interest  and 
cost  of  protest,  constitnted  no  defense  to  the  action,  because 
the  amount  tendered  was  less  than  the  sum  due  bj  the  terms 
of  the  note;  and  it  was  not  error  to  render  judgment  for  the 
plaintiff  upon  the  pleadings.  The  levy  of  the  attachment  upon 
each  separate  piece  of  real  estate  constituted  an  independent 
leTy  on  the  property.  In  this  case  there  were  three  distinct 
levies,  for  each  of  which  the  Sheriff  was  entitled  to  the  fees 
allowed  *'  for  levying  an  attachment  on  property." 
Judgment  and  order  affirmed. 


DEPABTMElin?  No.   2. 


[Piled  April  4,  1883.1 
No.  7682. 

SHAEFEB,  Appellant,  v.  EOBBEL  et  al.  ,  Bespondents. 

Tbadb-mabk.  Action  for  infrixigeinent  of  trade-marks.  The  demurrer  to 
the  complaint  should  haye  been  overruled.  Neither  of  them  ** relates 
only  to  the  names,  quality  or  description  of  thing  or  business,  or  the 
place  where  the  thing  is  produced  or  the  business  carried  on."  (0. 
0.  991.) 

Appeal  from  Saperior  Court,  San  Francisco. 

John  L.  Boone  for  appellant. 
(7.   WiUram  for  respondents. 

BytheCouBT: 

The  trade-marks  alleged  in  the  complaint  to  have  been  in- 
fringed are  twenty  in  number,  to  mt:  Mechanic's  Own, 
Tony,  Chromo,  Fruit,  Oregon,  Oreen  Seal,  Orape,  Eclipse, 
Bon  Ton,  Slug,  Beauty,  Don  Juan,  Victoria,  Columbus, 
Imperial,  Give  Us  a  Liight,  Private  Cuvee,  Little  Devil, 
Bed  Seal,  and  Star  and  Garter,  each  of  which  it  is  alleged 
plaintiff  had  appropriated  and  continuously  used  on  cigar 
Doxes  to  designate  the  ori^n  and  ownership  of  the  said  cigar 
boxes,  and  each  of  which,  it  is  further  alleged,  the  defendants 
have  used,  in  violation  of  plaintiff's  right. 

The  complaint  was  demurred  to  and  uie  demurrer  sustained 
on  the  sole  ground  that  it  did  not  constitute  facts  sufficient 
toconstitute  a  cause  of  action.  Unless  all  of  these  trade-marks 
relate  only  to  the  name,  quality  or  description  of  the  plain- 
tiff's cigar  boxes,  or  the  place  where  they  are  produced,  or 
Hie  business  carried  on,  the  demurrer  should  have  been 
overruled.    (Civil  Code,  991.) 
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We  do  not  think  that  any  of  them  **  relates  only  to  the 

name,  quality,  or  the  description  of  thing  or  business,  or  the 

place  where  the  thing  is  produced  or  business  carried  on." 

Judgment  reversed,  wim  directions  to  the  Court  below  to 
OYerruIe  the  demurrer,  with  leave  to  the  defendants  to  answer 
within  ten  days  thereafter. 

DEPABTKElin?  No.  2. 


[Filed  April  4,  1883.  J 
No.  7880. 

BBOWN,  Appellant,  v.  DELAVAN,  Bespondknt. 

OosxB — Injitnotion — Daxaois.    Upon  a  oompiaint  for  injanction  and  $600 

damages,  the  injunction  being  refused,  bnt  damages  for  $50  awarded, 

plaintiff  is  not  entitled  to  costs. 
In. — ^ExGBPTiONS.    Further,  it  does  not  appear  that  the  order  striking  the 

cost-bill  from  the  file  was  excepted  to,  and  the  Court  will  not  rsTiew 

an  order  made  after  judgment  unless  it  is. 

Appeal  from  Superior  Court,  San  Franoisoo. 

J.  B.  Hart  for  appellant. 

Parker  and  Porter  for  respondent. 

Bv  the  Court  : 

The  plaintiff  in  his  complaint  demanded  that  the  defend- 
ant be  enjoined  from  throwing  earth  upon  his  land  in  such 
manner  that  it  would  fall  upon  the  plaintiff's  land,  and  a 
judgment  for  five  hundred  dollars  against  the  defendant  for 
damages  already  sustained  by  the  plaintiff  by  reason  of  the 
throwing  of  earth  upon  his  land  by  the  defendant.  He  re- 
covered judgment  for  fifty  dollars  damages,  but  for  no  part  of 
the  equitable  relief  demanded  in  the  complaint.  He  filed  a 
bill  of  costs,  which  the  Court,  on  motion  of  defendant,  or- 
dered stricken  from  the  file.  From  that  order  this  appeal 
is  taken. 

The  case  as  presented  by  the  record  is  not  distinguishable 
in  principle  from  Hxme8  v.  Jolm^on  (10  Pac.  C.  L.  d.  41),  in 
which  we  said:  ''The  plaintiff  recovered  a  judgment  for  fifty 
doUars  damages  and  the  costs  of  tiie  action.  We  think  that 
the  Court  erred  in  giving  the  plaintiff  judgment  for  costs.  It 
Is  true  that  the  plaintiff  prayed  an  injunction,  but  this  was 
denied,  and  the  action  thereafter  should  be  treated  as  one 
for  damages  only.  It  is  quite  clear  that  a  judgment  for  fifty 
dollars  damages  in  such  an  action  would  not  carry  costs.'' 

Besides,  it  does  not  appear  that  the  order  was  excepted  to. 
and  we  cannot  review  an  order  made  after  judgment  unless 
it  is.     (C.  C.  P.,  Sec.  646,  647,  651.) 

Order  affirmed. 
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Depabthent  No.  2. 


FFUed  April  11,  1883.] 
No.  7673. 

EASTON  ET  AL.,  Bespondekts, 

V. 

O'BEILLT  ET  AL.,  Defendants,  (BUBB  et  al..  Appellants.) 

fuaam — ^Ambrbsd  Comflaxkt — ^Nonbuit— Lamdlobd  Ain>  Tsnaihi^Ejiot- 
KBiT.  Judgment  against  defendants  Burr,  Northam  and  Jones. 
The  trial  was  had  after  issues  framed  on  a  second  amended  complaint. 
On  motion  of  defendants  the  Oourt  granted  a  nonsuit  as  to  defendants 
CBeilly  and  Haubricht,  and  denied  their  motion  as  to  Jones.  De- 
fendants then  moved  for  nonsuit  as  to  Burr  and  Northam  on  the 
ground  that  it  was  not  proven  that  either  of  them  was  in  possession 
personally  or  was  the  landlord  of  any  defendant  who  was  in  posses- 
sion at  the  time  the  action  was  commenced  against  such  defend- 
ant. MM,  the  motion  was  properly  granted  as  to  CBeilly,  who  had, 
before  action  brought,  conveyed  to  Burr  and  Northam,  and  was  not 
in  possession.  It  was  properly  denied  as  to  Jones;  for,  while  he  was 
not  in  possession  at  the  date  of  filing  the  amended  complaints,  he 
was  in  possession  at  the  time  of  fiUng  the  original,  and  when  the 
L  eomplaint  was  amended,  the  amended  complaints,  respectively,  took 

^  the  place  of  the  preceding  one.    The  commencement  of  the  action 

I  I  dated  from  the  filing  of  the  original  complaint  andissuiog  of  summons 

/  thereon.    It  was  properly  denied  as  to  Burr  and  Northam,  as  their 

r  tenant,  Jones,  was  in  possession  when  suit  was  commenced;  he  was  a 

';  proper  party  and  his  landlords  were  properly  joined  with  him. 

Ilk— In.  The  granting  of  the  nonsuit  as  to  Haubricht,  who  entered  under 
the  iMidlords  after  original  complaint  was  filed,  would  not  entitle  the 
latter  to  a  nonsuit,  Jones  being  in  possession  as  their  tenant  when 
the  suit  was  commenced;  plaintiffs  were  entitled  to  pursue  their  action. 

BWIMP    LaSIW — ^PaTKMT — GSBTmOATB     07     PUBOBISS  —  EviDEMOE  —  EjIOTT- 

mniT.  Plaintiffs  gave  in  evidence  a  patent  of  the  State  (swamp  and 
overflowed  lands)  dated  November  29,  1871,  to  themselves;  also  a 
certificate  of  purchase  dated  September  9, 1859,  to  one  Tracy,  together 
with  evidence  to  show  that  they  had  acquired  the  right  of  l^acy  under 
the  certificate.  Defendants  claimed  the  patent  was  void  under  Section 
70,  Stats.  186^70,  p.  877,  asserting  the  land  is  within  five  miles  of 
the  dty  and  county  of  San  Francisco.  BM:  Conceding  the  land  is 
within  the  limits  mentioned,  it  is  sufficient  to  say  it  appears  from  the 
certificate  of  purchase  the  State  received,  September  9,  1869,  payment 
in  full  for  the  land,  and  issued  its  certificate  of  purchase  under  the 
Act  of  1858.     (Stats.  1858.  p.  198.) 

Ii.— In.  The  Act  of  1858  did  not  forbid  the  sale  of  lands  within  the  limita 
of  five  miles  beyond  the  city  and  county  of  San  Francisco.  Th.e  pur- 
chaser had  acquired  vested  rights  under  that  Act;  by  the  terms  of  that 
Aot  (Section  7)  the  purchaser  or  his  assignee  or  legal  representatives 
would  be  entitled  to  a  patent  after  the  lands  should  have  been  con- 
firmed to  the  State. 

b^—In.  The  Act  of  March  28.  1868  (Stats.  1867-8,  p.  528.  Sec.  70),  and 
the  Aot  of  April  4.  1870  (Stats.  1869-70,  p.  875),  amendatory  thereof, 
eontaining  the  prohibition  against  the  sale  of  swamp  and  overfiowed, 
■alt  marsh  and  tide  lands  within  five  miles  of  the  city  and  county  of 
San  Francisco,  did  not  pretend  to,  nor  would  they,  defeat  the  right  of 
the  purchaser  under  the  Act  of  1858,  or  those  claiming  under  him,  to 
apatcnt. 
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Id. — ^LnoTAiioN  of  Action — pBnuMPnoH — ^Abkanbab  Gbavt — Omnwsokr 
TXOH.  Although  the  Act  of  CoDRredS  of  1850  was  a  general  grant  to 
the  State  of  all  swamp  and  ovei flowed  lands  within  the  State,  yet  the 
character  of  swamp  and  overflowed  woald  not  be  definitely  fixed  npon 
a  specific  tract  until  the  action  of  the  proper  Federal  officers;  and  the 
ofier  of  defendants  did  not  embrace  tiie  proof  that  snch  action  wis 
had  more  than  ten  years  before  the  suit  was  commenced.  The  plain- 
tiff's patent  raised  the  presomption  that  necessary  steps  had  been 
taken. 

Id. — Id.  Conceding  ^s^hich  the  Coort  does  not)  that  if  the  land  had  been 
certified  to  the  State  more  than  ten  years  before  (he  commencement  of 
the  action,  it  would  have  been  barred  by  Sections  315,  316,  0.  O.  P.. 
the  offer  of  defendants  did  not  embrace  sufficient  to  present  a  defense 
to  plaintiffs'  right  of  recovery. 

Appeal  from  Superior  Court,  San  Fraucisoo. 

Drown  and  McGraw  for  appellants. 
E.  B.  Taylor  for  respondents. 

Myrxoe,  J.,  delivered  the  opinion  of  the  Oourt: 

This  is  an  action  of  ejectment.  The  plaintiffs  had  judg- 
ment as  to  defendants  Burr,  Northam  and  H.  Jones,  who 
have  appealed. 

The  suit  was  commenced  January  20,  1874,  against  Burr 
and  one  O'Beillj,  who  were  served  and  answered.  March  8, 
1875,  the  plaintiffs  filed  an  amended  complaint,  naming  as 
defendants  O'Eeilly,  Northam,  Burr,  Silva,  and  John  jDoe 
Jones.  A  second  amended  complaint  (on  which,  and  an- 
swers thereto,  the  action  was  tried)  was  filed  August  29, 1878, 
naming;  as  defendants  O'Beillj,  one  Haubricht,  JBurr,  North- 
am,  Silva,  Henry  Jones,  John  Doe,  Peter  Boe  and  Bichard 
Boe,  the  last  three  being  stated  to  be  fictitious  names.  The 
defendants  answered,  alleging  that  the  cause  of  action  was 
barred  bv  Sections  315,  316,  318,  319  and  320  of  the  Code 
of  Civil  Irrocedure. 

On  the  trial,  plaintiffs  gave  in  evidence  a  patent  of  the  State 
of  California  [swamp  and  overflowed  lands^,  dated  Novem- 
ber 29,  1871,  to  themselves;  also  a  certificate  of  purchase, 
dated  September  9,  1859,  to  F.  P.  Tracy,  together  with  evi- 
dence to  show  that  they  had  acquired  the  right  of  F.  F. 
Tracy  under  the  certificate. 

First — ^The  evidence  as  to  possession  showed  that  O'Beilly 
was  not  in  possession  when  the  suit  was  commenced,  Jan- 
uary 20,  1874.  He  had  been  in  possession,  and  on  the  10th 
of  December,  1873,  executed  a  deed  to  Burr  and  Northam, 
who  have  ever  since  claimed  to  own  the  land.  From  De- 
cember 10, 1873  (when  Burr  and  Northam  took  the  deed 
from  O'Beilly),  until  about  the  middle  of  1874,  defendant 
Jones  was  in  possession  as  tenant  of  Burr  and  Northam,  at 
which  latter  time  Haubricht  went  in  under  lease  from  them; 
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Hanbricht  was  in  possession  at  the  time  of  filing  the  second 
amended  complaint  by  which  he  was  made  a  party.  It 
will  thns  be  seen  that  when  the  suit  was  commenced,  Jan- 
vary  20y  1874,  Burr  and  O'Beilly  were  not  proper  parties  de- 
fendant. O'Beilly  was  made  a  party  but  was  not  in  possession ; 
Jones  was  in  possession,  bat  was  not  made  a  party;  and  Burr, 
bemg  ont  of  actual  possession,  was  not  joined  with  his  ten- 
ant Jones. 

By  the  first  amended  complaint,  O'Beilly  was  again  erro- 
neously made  a  party,  and  Silva,  Jones,  Northam  and  Burr 
were  joined  with  him.  In  the  second  complaint  the  error  as 
to  O'Beilly  was  repeated;  Haubricht  (then  in  possession) 
was  joined,  as  were  his  landlords  Burr  and  Northam. 

On  motion  of  defendants'  counsel,  the  Court  granted  non- 
Boit  as  to  defendants  O'Beilly,  Haubricht  and  SUva,  and  de- 
nied their  motion  for  nonsuit  as  to  Jones.  The  defendants 
then  moved  for  nonsuit  as  to  defendants  Burr  and  North- 
am,  and  each  of  them,  on  the  ground  that  it  was  not  proven 
that  either  of  them  was  in  possession  personally,  or  was  the 
landlord  of  any  defendant  who  was  in  possession  at  the  time 
the  action  was  commenced  as  against  such  defendant.  As 
to  these  motions  and  rulings,  we  have  to  say,  the  motion  was 
TOoperly  granted  as  to  O'Beilly  and  Silva;  it  was  properly 
denied  as  to  Jones — he  was  not  in  possession  at  either  of 
the  times  when  he  was  named  as  defendant,  to  wit,  March  8, 
1875,  and  August  29,  1879,  but  he  was  in  possession  when 
the  suit  was  commenced,  January  29,  1874,  and  when  the 
complaint  was  amended,  March  o,  1875,  and  again  August 
29, 1878;  the  amended  complaints  respectively  took  the  place 
of  the  preceding  complaint.  "The  amended  complaint  su- 
persedes the  original,  but  there  is  no  dismissal  of  the  action. 
It  simply  takes  the  place  of  the  other.  No  new  or  different 
letion  is  commenced,  and  no  new  cause  of  action  is  intro- 
duced. There  is  no  change  in  the  identity  of  the  cause  of 
aetion.  That  is  the  same  as  before,  and  the  commencement 
of  the  action  dates  from  the  filing  of  the  original  complaint 
and  issuing  of  summons  thereon."  {Barber  v.  Bei/noMs,  33 
Cal.  601;  Jones  v.  Frost,  28  Gal.  246.)  The  motion  was 
properly  denied  as  to  Burr  and  Northam — ^their  tenant  Jones 
was  in  when  the  suit  was  commenced;  he  was  a  proper  party, 
being  in  possession  (Klink  v.  Cohen,  13  Cal.  623),  and  they 
were  properly  joinea  with  him  (Section  379  0.  0.  P.);  the 

Entinff  of  the  motion  as  to  Haubricht  would  not  entitle  the 
dlords  to  a  nonsuit,  Jones  being  in  possession  as  their 
tenant  when  the  suit  was  commenced;  the  plaintiffs  were  en- 
titled to  pursue  their  action. 
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Second — ^The  defendants  assert  that  tlie  land  in  contro- 
versy is  located  wtthin  five  miles  of  the  city  and  county  of 
San  Francisco,  and  claim  that  the  patent  is  therefore  void 
under  Section  70,  Statutes  1869-70,  p.  877.  Conceding  that 
the  land  is  virithin  the  limits  mentioned,  it  is  sufficient  an- 
swer to  say  that  it  appears  from  the  certificate  of  purchase 
that  the  State  received,  September  9,  1859,  payment  in  full 
for  the  land,  and  issued  its  certificate  of  purchase  under  the 
Act  of  1858.     (Statutes  1858,  p.  198.) 

The  Act  of  1858  did  not  forbid  the  sale  of  lands  within  the 
limit  of  five  miles  beyond  the  city  and  county  of  San  Fran- 
cisco. The  purchaser  had  acquired  vested  rights  under  that 
Act;  by  the  terms  of  that  Act  (Section  7)  the  purchaser  or 
his  assignee  or  legal  representatives  would  be  entitled  to  a 

Satent  after  the  lands  should  have  been  confirmed  to  the 
tate.  The  Act  of  March  28, 1868  (Statutes  1867-68,  p.  528, 
Section  70),  and  the  Act  of  April  4,  1870  (Statutes  1869-70, 
p.  875),  amendatory  thereof,  containing  the  prohibition 
against  the  sale  of  swamp  and  overfiowed,  salt  marsh  and 
tide  lands,  within  five  miles  of  the  city  and  county  of  Sau 
Francisco,  did  not  pretend  to,  nor  would  they,  defeat  the 
right  of  the  purchaser  under  the  Act  of  1858,  or  those  claim- 
ing under  him,  to  a  patent. 

Third — The  defendants  offered  to  prove  that  they  and 
those  under  whom  they  claim  had  been  in  the  exclusive, 
actual  and  continued  occupation  and  possession  of  the  prem- 
ises, claiming  to  own  the  same  as  against  all  the  world,  for 
more  than  ten  years  prior  to  the  issuance  of  the  patent  to 
plaintiffs,  and  for  more  than  fifteen  years  prior  to  the  com- 
mencement of  this  action;  also  that  the  State,  or  anyone 
claiming  under  the  State,  had  not  received  the  rents,  issues 
or  profits  of  the  premises  within  that  period.  The  giving  of 
the  testimony  was  objected  to,  and  the  objection  was  sus- 
tained. 

This  Court  held,  in  Manly  v.  Howlett,  55  Cal.  94,  regard- 
ing swamp  and  ovei*fiowed  lands,  that  the  certificate  of  pur- 
chase did  not  pass  the  title  as  title ;  that  in  a  suit  for  the 
recovery  of  the  land  commenced  after  the  issuance  of  the  pat- 
ent, the  Statute  of  Limitations  cannot  be  held  to  have  com- 
menced running  prior  to  the  date  of  the  patent.  The  counsel 
for  defendants,  in  commenting  upon  the  application  of  the 
decision  in  that,  case  to  the  case  now  before  us,  urge  that 
Sections  315  and  316  were  not  involved  in  that  case,  and 
therefore  that  decision  has  no  application  here.  In  a  reoent 
case  in  this  Court  {Wright  v.  Boseberry,  opinion  filed  Maich 
23, 1883),  we  had  occasion  to  comment  upon  the  effect  of  the 
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• 

Acts  of  Congress  regarding  swamp  and  overflowed  lands, 
especiallj  the  Acts  of  September  28, 1850,  and  Jnly  23, 1866, 
requiring  the  Commissioner  of  the  General  Land  Office  to 
oertify  swamp  and  overflowed  lands  to  the  State.  Although 
the  Act  of  1850  was  a  general  grant  to  the  State  of  all  swamp 
and  overflowed  lands  within  the  State,  vet  the  character  of 
swamp  and  overflowed  would  not  be  dehnitelv  fixed  tipon  a 
specinc  tract  until  the  action  of  the  proper  INsderal  omcers; 
and  the  offer  of  the  defendants  did  not  embrace  the  proof 
that  such  action  was  had  more  than  ten  years  before  the  suit 
was  commenced.  It  is  true,  the  plaintiffs  did  not  prove  such 
4iction;  but  their  patent  raised  the  presumption  that  all  neces- 
sary steps  had  been  taken.  Even  conceding  (which  we  do 
not)  that  if  the  land  had  been  certified  to  the  State  more  than 
ten  years  before  the  commencement  of  the  action,  it  v/ould 
have  been  barred  by  Sections  315  and  316  Code  of  Civil 
Procedure,  we  are  of  opinion  that  the  offer  of  defendants  did 
not  embrace  sufficient  to  present  a  defense  to  the  plaintiffs' 
right  of  recovery. 

We  see  no  error  in  the  record  prejudicial  to  the  appellants. 

The  judgment  is  affirmed. 

We  concur;    Thornton,  J.,  Sharpstein,  J. 


In  Bane. 

[Piled  April  6,  1883.] 

No.  7786. 

HILLER,  Respondent  v.  COLLINS  et  al.  ,  Petitioners, 

OoBPOBATioN  —  Constitution  —  Stookholdbbs  —  Dibbotobs — Bbubdt — ^In- 
JiTNcnoN.  Section  3  of  Artiole  XII  of  the  Oonstitution,  as  to  liability 
of  stockholders  and  directors  of  corporations,  only  affords  an  addi- 
tional remedy,  without  taking  away  any  that  existed  when  the  Oon- 
Btitndon  became  the  law  of  the  land. 

Id.  The  Court  below  refused  to  dissolve  aninjofiction,  and  Department  No. 
1  of  this  Court  affirmed  the  order  March  7,  1883.  (11  Fac.  0.  L.  J. 
112.) 

Behearing. 

Oowdery  dk  McGvichen  for  petitioner. 
W.  M.  Pieraon  for  respondent. 

By  the  Coubt  : 

The  rehearing  in  this  case  is  denied. 
It  is  stated  in  the  petition  that  the  Court  (Department 
'One)  did  not  pass  on  a  point  made  on  the  argument. 
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The  appeal  in  this  case  is  prosecuted  from  an  order  refiuh 
ing  to  dissolve  an  injunction,  and  the  point  relied  on  is  this: 
Admitting  that  respondent  had  been  injured  by  the  acts  of 
the  officers  of  Hie  corporation,  he  coula  not  maintain  this 
action,  because  he  has  his  remedy  hj  civU  action  under  Sec- 
tion 3,  Article  XII,  of  the  Constitution. 

The  section  of  ilie  Constitution  referred  to,  only  affords 
an  additional  remedy,  without  taking  away  any  that  existed 
when  the  Constitution  became  the  law  of  the  land.  When 
such  additional  remedy  is  given,  and  the  old  one  is  not  taken 
away,  it  is  common  law  and  common  learning  that  the  old 
one  still  continues.  We  see  nothing  in  the  point  urged  which 
affects  the  correctness  of  the  conclusion  reached  by  Depart- 
ment One. 


Depabtment  No.  2. 


[Piled  April  6, 1883.] 

No.  8897. 
LUCE,  Petetioneb, 

SUPERIOR  COURT,  etc..  Respondent. 

PBOHiBinoN — ^MoBTOiOB — ^ExBouTioM — ^Afpiaii — ExxicPTioN.  The  Superior 
Oonrt  foreolosed  a  mortgage,  and  on  saoh  foreolosare  ordered  a  sale  of 
personal  property  included  in  the  mortgage,  which  property  was  in 
fact  exempt  by  law  from  sale  nnder  exeoation.  Held,  not  a  case  for 
prohibition. 

Id. — Id,    If  any  error  has  oooorred,  it  can  be  reviewed  on  appeal. 

Prohibition. 

Edward  Lynch  for  petitioner. 
e/l  P.  Meux  for  respondent. 

By  the  Coubt  : 

Petition  for  a  writ  of  prohibition.  Demurrer  to  the  peti- 
tion. The  question  is:  Can  a  Court  foreclose  a  mortgage, 
and,  on  such  foreclosure,  order  a  sale  of  personal  property 
included  in  the  mortgage,  which  property  was  in  fact  exempt 
by  law  from  sale  under  execution  ?  In  such  a  case,  we  see 
no  reason  whatever  for  the  issuance  of  a  writ  of  prohibition. 
n  any  error  has  occurred,  it  can  be  reviewed  on  appeal. 

The  demurrer  is  sustained,  and  the  alternative  writ  here- 
tofore issued  is  discharged. 
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Depabthent  No.  2. 


fFUed  April  10,  1883.J 

No.  8360. 

BOUNET.Bespondent  v.  SAN  FRANCISCO,  Appellant. 

8n>iWAix8 — Btbxbt  Wobk — Sah  Fbangisco.  Bespondent  reooTored  Judg- 
ment in  the  Court  below  against  appellant  for  eonstmotinff  sidewalkfi 
upon  an  accepted  street.  JSeld,  on  the  authority  of  Phalan  ▼.  The 
City  and  County  of  San  Francisco  (10  Fao.  O.  L.  J.  428),  the  Judg- 
ment and  order  appealed  from  should  be  affirmed. 

Appeal  from  Superior  Conrt,  San  Francisoo. 

/.  F,  Cotodery  for  appellant. 
C  H.  Parker  for  respondent. 

By  the  Coubt  : 

In  this  case,  as  in  PJiekm  v.  The  City  and  County  of  San 
Francisco  (10  Pac.  C.  L.  J.  428),  the  respondent  recovered 
judgment  in  the  Court  below  against  the  appellant  for  con- 
stmcting  sidewalks  upon  an  accepted  street,  under  a  contract 
made  with  the  proper  officers  of  the  appellant,  if  any  had  the 
power  to  enter  into  a  contract  which  would  bind  the  appel- 
lant to  pay  for  such  work. 

In  that  case  we  affirmed  the  judgment  of  the  Court  below, 
and  denied  a  petition  to  have  said  cause  heard  in  bank. 

On  the  authority  of  that  case  the  judgment  and  order  ap- 
pealed from  in  this  case  are  affirmed. 


Department  No.  2. 


[Filed  April  6.  1883.] 
No.  8932. 

BUCKNER,  Petitioner,  v.  VEUVE,  Respondent. 

Oiiioi — CoKTKST — Fbohibition — Quo  Wabbamto.  The  writ  of  prohibition 
cannot  be  invoked  to  settle  a  contest  over  an  office.  Quo  VHirranio  is 
the  remedy. 

Prohibition. 

Wm.  B.  Hardy  for  petitioner. 
By  the  Court  : 

Quo  ivarraTiio  lies  to  prevent  the  usurpation  of  an  office. 
Prohibition  is  not  available  as  a  remedy  for  that  purpose. 
Application  for  a  writ  of  prohibition  denied. 


1 
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Depabtmekt  No.  2. 


fFiled  April  10,  1883.] 

No.  8351. 

PARKEB,  Bbsfondent,  v.  SAN  FBANCISCO,  Appellant. 

Stbsbt  Wobk — Sidewalks — Ham  Fbanoi-'co.    The  case  presents  the  same 
questions  as  Bounet  v.  San  FranciscOf  filed  this  day. 

Appeal  from  Superior  Court,  San  Francisco. 

J.  Fs  Cowdery  for  appellant. 
G,  H.  Parker  for  respondent. 

By  the  Coubt  : 

The  record  in  this  case  presents  precisely  the  same  ques- 
tions  that  we  decided  in  No.  8350 — Bounet  v.  The  CUy  a^id 
County  of  San  trancisco — and  on  the  authority  of  that  case 
and  the  case  of  Phdun  v.  J'he  CUy  and  County  of  San  Iran- 
Cisco  (10  Pac.  C.  L.  J.  428),  the  judgment  and  order  appealed 
from  in  this  case  are  affirmed. 


Department  No.  2. 


[Filed  AprU  3,  1883.] 
No.  8152. 

HAFFENEGXJEB  et  al.,  Appellants, 

V. 

BBUOE,  Bespondent. 

New  TbiaIi — AppsAii.    An  order  granting  a  new  trial  upon  conflicting  testi- 
mony will  not  be  interfered  with  on  appeal. 

Appeal  from  Superior  Court,  San  Francisco. 

WiUiam  Crosby  for  appellants. 
Wheaton  &  Scrivner  for  respondent. 

By  the  Court  : 

This  is  an  appeal  from  an  order  granting  a  new  trial.  The 
issue  had  been  presented  that  the  contract  was  without  con- 
sideration, in  that  the  compound  was  worthless.  Upon  this 
issue  the  testimony  was  conflicting,  and  the  Court  found  in 
favor  of  plaintiffs.  It  was  competent  for  the  Court  to  grant 
a  new  tnal  in  such  a  case;  and  with  such  action  this  Court 
will  not  interfere.     We  see  no  error. 

Order  affirmed. 
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« 

In  the  Circuit  Court  of  the  United  States,    ' 

NINTH  OUtOUIT,  DISTBICT  OF  CAUFOBNIA. 


THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA,  bx 

BEL.  CHARLES  O.  BUNEEB, 

V. 

THE  PACIFIC  MAIL  STEAMSHIP  COMPANY. 

• 

OuiUTi  u'novAii  Law — Beoulation  ov  Gommbbos.  Sect-ion  2955  of  the 
Political  Code  of  California,  so  far  as  it  requires  the  payment  of  Bev- 
enty  cents  for  each  passenger,  inspected  to  ascertain  if  he  is  afflicted 
with  leprosy,  coming  into  the  United  States  by  sea,  and  imposing  a 
line  for  non-payment  upon  the  owners  and  consignees  of  the  vessel 
bringing  the  passengers,  is  onconstitntional  and  void. 

Monday,  April  16,  1883. 

W»  W.  Morrow,  Jbaq.^  for  Chas.  G.  Bunker. 
Milton  Andros,  Esg.^  for  defendant. 

Bawteb,  Gircuit  Judge,  delivering  an  oral  decision : 

This  is  a  demurrer  to  the  complaint.  The  action  is  brought 
to  recover  eight  thousand  dollars,  fees  claimed  to  be  due  the 
State  Immigration  Commissioner  for  inspection  of  passen- 
gers. The  l^olitical  Code  of  the  State  of  California  provides 
for  the  inspection  of  all  passengers  who  arrive  in  this  State 
from  foreign  countries  by  steamer,  or  other  vessels,  for  the 
purpose  of  ascertaining  whether  any  one  or  more  of  such 
passengers  are  afflicted  with  elephantiasis  or  leprosy;  and 
provides  that  the  owner,  captain  or  consignee  of  the  vessel 
shall  pay  to  the  Commissioner  who  makes  the  inspection  the 
sum  of  seventy  cents  for  each  passenger  so  inspected, 
whether  he  is  found  to  be  suffering  from  this  disease  or  not. 
It  is  also  provided  that  the  excess  so  collected  over  four  thou- 
sand dollars  and  expenses,  as  compensation  for  the  Commis- 
sioner, shall,  when  required  for  the  purpose,  be  paid  into  the 
Treasury  of  the  State,  for  the  purpose  of  building  a  place 
where  the  persons  afflicted  with  this  disease  shall  be  kept 
and  taken  care  of,  so  that  they  shall  not  come  in  contact  with 
the  other  people  of  the  State. 

It  is  contended  that  this  provision  of  the  Code  is  unconsti- 
tutional; that  it  interferes  with  the  regulation  of  commerce. 

I  am  unable  myself  to  distinguish  the  case  here  presented 
from  that  of  the  People  of  the  State  of  New  York,  Ptaintifs  in 
Error,  v.  The  Compagnie  Oenercde  Tranaatlantique,  decided  a 
few  days  ago  by  the  Supreme  Court  of  the  United  States.  It 
seems  to  me  that  that  decision  covers  this  case  precisely.   In  the 
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bead-notes  of  that  decision,  it  is  stated  that  a  New  York  State 
Statute  imposed  a  tax  of  one  dollar  on  every  passenger  from  a 
foreign  country  brought  into  New  York  upon  vessels,  under 
what  is  called  an  inspection  law,  which  authorizes  passengers  to 
be  inspected  with  reference  to  their  being  criminals,  paupers, 
lunatics,  orphans,  or  infirm  persons,  liable  to  become  a  pub- 
lic charge,  with  a  view  of  preventing  such  persons  from 
coming  into  the  State,  and  with  a  view  of  returning  them 
to  the  country  from  which  they  came.  This  tax  was  levied 
to  pay  the  expense  of  inspection,  and  for  such  other  pur- 
poses as  might  be  provided.  The  statute  is  held  to  be  a 
regulation  of  commerce  within  the  exclusive  power  of  Con- 
gress. In  the  head-notes  is  the  following  language:  "The 
"  tax  is  not  relieved  from  this  constitutional  obligation  by 
"  saying  in  the  title  of  the  statute  that  it  is  in  aid  of  a  law 
"  called  an  inspection  law  which  authorizes  passengers  to  be 
"  inspected  with  reference  to  their  being  criminals,  pan- 
' '  pers,  lunatics,  orphans,  or  infirm  persons  liable  to  become 
"  a  public  charge." 

The  title  of  the  New  York  statute  is:  "An  Act  to  raise 
"  money  for  the  execution  of  the  inspection  laws  of  the  State 
"  ©f  New  York."  The  first  section  provides:  *  *  There  shall 
"  be  levied  and  collected  a  duty  of  one  dollar  for  each  and 
"  every  alien  passenger  who  shall  come  by  vessel  from  a 
*  *  foreign  port  to  the  port  of  New  York,  for  whom  a  tax 
"  has  not  heretofore  been  paid,  the  same  to  be  paid  to  the 
"  Chamberlain  of  the  City  of  New  York  by  the  master, 
"  owner,  agent  or  consignee  of  every  such  vessel  within 
"  twenty-four  hours  after  the  entry  thereof  into  the  port  of 
"  New  York."  In  the  decision  in  the  case  referred  to  I  find 
the  following:  "The  argument  mainly  relied  on  in  the 
"  present  case  is  that  the  new  statute  of  New  York,  passed 
"  after  her  former  statute  had  been  declared  void,  is  in  aid 
**  of  the  inspection  laws  of  the  State.  This  argument  is  sup- 
"  posed  to  derive  support  from  another  statute  passed  three 
"  days  earlier,  entitled  '  An  Act  for  the  inspection  of  alien 
"  '  emigrants  and  their  effects  by  the  Commissioners  of 
"  'Emigration.'" 

The  fact  that  there  are  two  different  statutes  makes  no 
difference.  One  refers  to  the  other  and  they  are  to  be  con- 
strued together  as  one  statute.  In  its  decision  the  Court 
goes  on  to  say:  "This  Act  empowers  and  directs  the  Gom- 
"  missioners  of  Emigration  '  to  inspect  the  persons  and 
"  effects  of  all  persons  arriving  by  vessels  at  the  port  of  New 
' '  York  from  any  foreign  country,  as  far  as  may  be  necessaiy,  to 
"  ascertain  who  among  them  are  habitual  criminals,  or  pan- 
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*'  perSjlmiaticSy  idiots  or  imbeciles,  or  deaf,  dumb,  blind,  in- 
"  firm,  or  orphan  persons  without  means  or  capacities  to  sup- 
**  port  themselyes,  and  subject  to  become  a  public  charge ,  and 
**  whether  their  persons  or  effects  are  affected  with  any  in- 
"  feetious  or  contagious  disease,  and  whether  their  effects 
"  contain  any  criminal  implements  or  contrivances/  *  * 
**%%*¥:¥:*  Thcsc two statutcs,  coustrued togcthcr, 
"  it  is  aigued,  are  inspection  laws  within  the  meaning  oi 
"  Article  I,  Section  10,  Clause  2,  of  the  Constitution  of  the 
"  United  States,  to  wit:  *  No  State  shall,  without  the  .consent 
"of  Congress,  lay  any  imposts  or  duties  on  imports  or 
'*  exports,  except  what  may  be  absolutely  necessary  for  exe- 
'<  cuting  its  inspection  laws.' " 

Then  the  Court  goes  on  to  discuss  the  question,  and  holds 
that  this  is  not  an  inspection  law  within  the  meaning  of  the 
constitutional  provision;  that  the  inspection  laws  refer  to 
the  importation  of  goods  and  not  to  passengers.  The  Court 
then  proceeds:  ''  It  is  apparent  that  the  object  of  these  New 
"  York  enactments  goes  far  beyond  any  correct  view  of  the 
''  purpose  of  an  inspection  law.  The  Commissioners  are  '  to 
" '  inspect  all  persons  arriving  from  any  foreign  country  to 
" '  ascertain  who  among  them  are  habitual  criminals,  or 
"  '  paupers,  lunatics,  idiots  or  imbeciles,  *  *  *  *  or  orphan 
"  *  persons,  without  means  or  capacity  to  support  themselves, 
"  '  and  subject  to  become  a  public  charge. 

The  object  of  the  statute  of  this  State  is  substantially  the 
same,  to  provide  for  the  inspection  of  passengers  to  ascer- 
tain whether  any  of  them  have  a  particular  disease. 

"  Another  section, "  the  Court  says,  "  provides  for  the  cus- 
"  tody,  the  support,  and  the  treatment  for  disease  of  these 
**  persons,  and  the  retransportation  of  criminals.  Are  these 
"inspection  laws?  Is  the  ascertainment  of  the  guilt  of  a 
"  crime  to  be  made  by  inspection  ?  In  fact,  these  statutes 
"  differ  from  those  heretofore  held  void  only  in  calling  them 


**  States — a  surplus  which,  in  this  enlarged  view  of  what  are 
"  the  expenses  of  an  inspection  law,  it  is  safe  to  say  will  never 
**  exist.  A  State  cannot  make  a  law  designed  to  raise  money 
."  to  support  paupers,  to  detect  or  prevent  crime,  to  guard 
"  against  disease,  and  to  cure  the  sick,  an  inspection  law, 
' '  within  the  constitutional  meaning  of  that  word,  by  calling 
"  it  so  in  the  titie.''  So  if  ^ou  christen  it  a  police  regulation, 
or  by  any  other  name,  it  will  make  no  difference,  it  is  not 
an  inspection  law. 


^ 
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The  present  case  comes  precisely  within  this  case  referred 
to,  in  my  view.    I  dispose  of  it  upon  that  ground. 

These  acts  alleged  in  the  complaint  in  this  case,  have 
occurred  since  the  3d  day  of  August,  1882.  But,  in  the  case 
referred  to,  the  Court  intimates  that  Congress  has  passed  a 
law  which,  if  it  did  not  cover  these  cases  before,  cuts  up  this 
whole  subject  by  the  roots.  In  the  decision  it  is  stated: 
Since  the  decision  of  this  case  in  the  Circuit  Court,  Con- 
gress has  undertaken  to  do  what  this  Court  has  repeatedly 
said  it  alone  had  the  power  to  do.  Bj  the  Act  of  Au^st 
3,  1882,  entitled  'An  Act  to  regulate  immigration,'  a  duty 
of  fifty  cents  is  to  be  collected,  for  every  passenger  not  a 
citizen  of  the  United  States,  who  shall  come  to  anv  port 
within  the  United  States  by  steam  or  sail  vessel  irom  a 
foreign  country,  from  the  master  of  said  vessel  by  the 
Collector  of  Customs.  The  money  so  collected  is  to  be 
paid  into  the  Treasury  of  the  United  States,  and  to  consti- 
tute a  fund  to  be  called  the  Immigrant  Fund,  for  the  care 
of  immigrants  arriving  in  the  United  States,  and  the  relief 
of  such  as  are  in  distress.  The  Secretary  of  the  Treasury 
is  charged  with  the  duty  of  executing  the  provisions  of  the 
Act  ana  with  supervision  over  the  business  of  immigra- 
tion. No  more  of  the  fund  so  raised  is  to  be  expended  in 
any  port  than  is  collected  there.  This  legislation  covers 
the  same  ground  as  the  New  York  statute,  and  they  cannot 
co-exist.*' 

Under  that  decision,  I  think  that  this  provision  of  the 
Political  Code  of  California  is  unconstitutional,  and  the  de- 
fendants are  not  liable  to  pay  the  amount  named,  seventy 
cents,  for  the  passengers  examined,  or  the  fine  imposed  for 
non-payment. 

The  demurrer  is  sustained,  and  judgment  will  be  entered 
for  defendants  on  the  demurrer. 


New  Law  Publications. 


Thb  Miming  Eepobts  (Volume  I):    By  R.  S.  Morrison,  of  the 

Colorado  Bar.     Callaghan  &  Co.,  Chicago,  Publishers. 

This  is  the  first  of  a  series  containing  the  cases  on  the  law  of 
mines  found  in  the  English  and  American  reports,  with  extensive 
notes  and  references.  The  cases  are  reported  in  full,  and  are 
arranged  alphabetically  by  subjects.  This  is  a  capital  idea,  and 
will  make  the  series  serve  both  in  form  and  substance  as  a  text- 
book as  well  as  reports.  The  printing  is  in  large,  clear  type, 
easy  and  inviting  to  read. 
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Vol.  XI.  Apbil  28,  1883.  No.  10. 


Current  Topics. 


LATERAL  SUPPORT. 

The  Supreme  Court  has  recently  rendered  a  very  important 
decision  upon  the  much-mooted  subject,  lateral  support.  (Ashion 
V.  Nolan,  11  Pac.  C.  L.  J.  203.) 

The  Code  (Section  832  CiYil  Code)  allows  a  conterminous 
owner  to  make  proper  and  usual  excavations  for  the  purpose  of 
construction,  "  on  using  ordinary  care  and  skill,  and  taking 
reasonable  precautions  to  sustain  the  land  of  the  other,  and 
gimng  recisonable  notice  to  the  other  of  his  intention  to  make  such 
excavaiion.*' 

The  Court  held  that  the  Code  does  not  change  the  rights 
and  duties  of  adjoining  proprietors,  except  as  to  the  giving  of 
notice.     This  is  the  only  new  requirement. 

In  quoting  the  above  section  of  the  Code,  the  Court  italicizes 
the  word  **  land,''  thus:  "  and  taking  reasonable  precautions  to 
sustain  the  land  of  the  other,"  and  concludes  that  the  law 
remains  the  same  also  as  to  the  land  in  its  natural  state,  without 
any  buildings  thereon.  This  rule  is  confmed  to  houses  ' '  recently 
erected. " 

"  If  tbe  building  has  stood  for  a  period  of  five  years  (in  this 
State)  before  the  excavation,  the  person  who  erected  it  has 
aoqoired  a  species  of  easement  in  his  neighbor's  land — a  right 
to  the  support  of  his  buOding  as  well  as  soil." 

The  Court  of  Common  Pleas  in  Cincinnati  recently  had  the 
same  question  before  it,  but  under  a  different  statute,  one 
providing  "  that  for  excavating  on  any  lot  in  a  city  or  village  to 
a  greater  depth  than  nine  feet  below  the  curb  of  the  street  on 
which  the  lot  abuts,  or,  if  there  be  no  curb,  below  the  surface 
of  the  adjoining  lot,  and  thereby  causing  damage  to  any  building 
on  that  lot,  the  owner  shall  be  liable;  but  he  may  dig  to  the 
ftill  depth  of  the  foundation-walls  of  such  building,  or  to  the 
full  depth  of  nine  feet  below  the  street,  whereon  the  lot  abuts, 
without  incurring  the  prescribed  liability."  (66  O.  S.  232;  R.  S. 
2676,  2677.) 
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This  statute  was  held,  however,  not  to  change  the  common- 
law  rule  as  to  care  and  skill.  The  Court  said:  '^  The  effect  of 
the  statute  is  to  create  a  new  liability,  in  case  of  digging  deeper 
than  the  foundation-walls  of  an  adjoining  building,  and  more 
than  nine  feet  below  the  surface  of  the  lot,  or,  if  the  street  be 
curbed  or  graded,  below  the  curb  or  grade."  (Burkhardi  v. 
Hardey,  23  O.  S.  558.)  But  it  does  not  go  further,  and  to  that 
depth  afford  immunity  for  negligence.  No  such  construction 
is  warranted  by  the  letter  or  context.  The  purpose  evidently  is, 
that  adjoining  owners  may  be  advised  what  depth  of  foundation 
will  protect  their  buildings  against  excavations  by  their  neigh- 
bors, but  not  that  within  that  depth  excavations  may  be  made 
by  each  without  any  regard  to  the  duty  of  care. 

The  question  of  the  right  to  support  for  buildings  was  also 
discussed,  and  the  rule  followed  by  the  California  Court  was 
adhered  to. 

''The  right  of  lateral  support  at  law,  did  not  extend  to 
buildings;  in  that  respect,  the  only  liability  was  for  withdrawing 
the  support  negligently."  (Dodd  v.  Holmes,  1  Ad.  &  E.  493; 
WyaU  V.  Harrison,  3  B.  &  Ad.  871;  DorrUy  v.  Rapp,  72  N.  Y. 
307,  310;  Gilmore  Y.Driscoll,  122  Mass.  199,  208;  TranspoHaiion 
Go,  V.  Chicago,  99  U.  S.  636.) 

There  is  no  obligation  at  common  law,  if  care  is  exercised  in 
excavation,  to  underpin  or  shore  up  an  adjoining  house.  (Payton 
V.  Mayor,  9  B.  &  C.  725;  Massey  v.  Ooyder,  4  Carr  &  P.  161; 
DorrUy  v.  Bapp,  72  N.  Y.  307,  310.)  But  the  right  of  excavation 
must  be  exercised  with  reasonable  skill  and  care,  considering 
the  nature  of  the  soil  and  surroundings,  so  as  to  avoid  doing  un- 
necessary injury  to  any  building.  (Foley  v.  Wyeth,  2  All.  131, 
135;  Quincy  v.  Jones,  76  111.  231,  241.)  Whether  this  would 
require  that  only  small  portions  of  the  soil  should  be  exposed  at 
a  time,  and  as  fast  as  removed,  that  a  wall  should  be  put  in, 
must  depend  on  the  circumstances.  (Washburn  on  Easements, 
3d.  Ed.,  555,  566.)  In  Keating  v.  Cincinnati,  38  O.  S.  141,  the 
city  had  cut  into  the  foot  of  a  hill,  in  excavating  within  its  own 
lines  for  a  street,  and  by  the  slipping  of  the  soil,  had  damaged 
the  house  o{  the  plaintiff,  higher  up  the  slope,  and  separated  by 
an  alley.  The  evidence  was,  that  the  only  way  to  have  stopped 
was  by  a  retaining  wall,  to  be  put  in  by  sections  as  the  work 
progressed.  This  was  not  done,  and  was  held  to  have  warranted 
the  jury  in  finding  there  was  negligence  in  the  excavation. — Cin, 
Law  Bulletin,  ApHl  16,  1883, 
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Supreme  Court  of  Galifomia. 


Depabtment  No.  2. 


[FUed  April  11,  1883.] 
No.  8031. 

ELLIS,  Appellant,  v.  JUDSON  et  al.,  Respondents. 

Dud — NonoK  —  New  Tbiai<.  As  to  SQbBeqnent  deeds  of  grant,  bargain 
and  sale,  it  became  material  to  determine  whether  persons  claiming 
under  them  were  bona  fide  purchasers  for  value  and  without  notice  of 
a  prior  unrecorded  deed  to  plaintiff.  Upon  that  issue  the  evidence  is 
conflicting,  and  the  order  granting  a  new  trial  will  not  be  disturbed. 

AonoB  TO  Qttixt  Tttlb — Pabtiss.  If  defendant  Judson  made  and  de- 
livered to  plaintiff  a  deed  by  which  he  granted,  bargained,  sold  and 
conveyed  to  her  the  premises  in  controversy,  his  sulraequent  convey- 
ance of  the  same  premises  to  defendant  DeWitt,  if  he  had  notice  of 
the  prior  conveyance,  vested  no  title  in  him,  and  his  ( DeWitt 's)  sub- 
sequent conveyance  to  defendant  Riley,  if  he  had  notice  of  said  prior 
conveyance  to  plaintiff,  vested  no  title  in  Riley;  and  plaintiff,  upon 
such  a  state  of  facts,  might  maintain  an  action  against  DeWitt  and 
Riley  to  quiet  title.  To  that  action  defendant  Judson  would  be 
neither  a  necessary  nor  proper  party. 

Id. — ^TsusT — TiTLB.  Judson  retained  no  interest  in  the  premises  in  trust 
for  plaintiff  or  otherwise;  and  if  neither  DeWitt  nor  Biley  acquired 
any  title  by  virtue  of  the  deed  of  Judson  to  DeWitt,  they  could  not 
be  held  to  hold  any  title  or  interest  in  trust  for  plaintiff.  A  prior  con- 
veyance of  the  character  of  plaintiff's  would  vest  in  her  a  periect  legal 
title  which  would  prevail  over  any  subsequent  conveyance  which 
Judson  could  make  to  any  oniB  having  notice  of  such  prior  convey- 
ance.    The  allegations  of  fraud  and  conspiracy  are  irrelevant. 

CoxBiDBBATioN.  The  matter  of  consideration  for  the  deed  to  plaintiff  con- 
cerned Judson  and  plaintiff  only,  and  as  to  it  defendants  DeWitt  and 
Biley  had  no  interest. 

Appeal  from  Superior  Court,  San  Francisco. 

M.  O.  Cobb  for  appellant. 
Harmon  dt  Galpin  for  respondents. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 

If,  as  alleged  in  the  complaint  and  found  by  the  Court, 
the  defendant  Judson  made  and  delivered  to  the  plaintiff  a 
deed  by  which  he  granted,  bargained,  sold  and  conveyed  to 
her  the  premises  in  controversy,  his  subsequent  conveyance 
of  the  same  premises  to  defendant  DeWitt,  if  he  had  notice 
of  the  prior  conveyance,  vested  no  title  in  him,  and  his  sub- 
sequent conveyance  to  defendant  Biley,  if  he  had  notice  of 
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said  prior  conveyance  to  the  plaintiff,  vested  no  title  in 
Biley;  and  the  plaintiff,  upon  such  a  state  of  facts,  might 
maintain  an  action  against  DeWitt  and  Biley  to  quiet  her 
title.  To  that  action  the  defendant  Judson  would  be  neither 
a  necessary  nor  proper  party. 

After  making  such  a  deed  as  the  Court  has  found  that  he 
did  make,  he  certainly  retained  no  interest  in  the  premises 
in  trust  for  the  plaintiff  or  otherwise;  and  we  are  unable 
to  discover  how  DeWitt  and  Biley,  or  either  of  them,  if  they, 
or  either  of  them,  acquired  any  title,  by  virtue  of  the  deed  of 
Judson  to  DeWitt,  could  be  held  to  hold  any  title  or  interest 
in  trust  for  the  plaintiff.  A  prior  conveyance  of  the  character 
that  the  Court  found  the  conveyance  of  Judson  to  the  plaintiff 
to  be,  would  vest  in  her  a  perfect  legal  title,  which  would 
prevail  over  any  subsequent  conveyance  which  Judson  could 
make  to  any  one  having  notice  of  such  prior  conveyance.  The 
motive  for  making  or  taking  such  subsequent  conveyance 
would  be  wholly  immaterial.  The  fact  of  there  being  a  prior 
conveyance,  coupled  with  the  fact  that  the  party  taking  the 
subsequent  conveyance  had  notice  of  the  prior  one,  womd  be 
altogether  sufficient. 

The  allegations  of  fraud  and  conspiracy  are  altogether  irrel- 
evant. And  it  was  quite  immaterial  in  this  action  whether 
the  plaintiff  liad  paid  Judson  the  consideration  which  she  had 
agreed  to  pay  to  nim  for  his  conveyance  to  her.  That  was  a 
matter  which  concerned  him  and  her  only,  and  one  in  which 
DeWitt  or  Biley  could  haye  no  interest.  They  would  not 
be  proper  parties  to  an  action  which  involved  that  question, 
and  that  appears  to  be  the  only  question  which  could  be  lit- 
igated as  between  Judson  and  the  plaintiff. 

It  is  alleged  in  the  complaint  that  the  deed  of  Judson  to 
DeWitt  purported  to  grant,  bargain,  sell  and  convey  the 
premises  in  controversy  to  DeWitt,  and  that  he  made  a  sim- 
ilar deed  of  the  same  premises  to  Biley.  As  these  deeds 
were  made  subsequently  to  that  of  Judson  to  the  plaintiff,  it 
became  material  for  the  Court  to  determine,  under  the  issnes 
raised  by  the  pleadings,  whether  DeWitt  aud  Biley  were 
&(ma^efe  purchasers  for  value  and  without  notice  of  the  prior 
deed  of  eJudson  to  the  plaintiff.  Upon  that  issue  the  evidence 
is  conflicting,  and  we,  therefore,  cannot  disturb  the  order 
granting  a  new  trial. 

As  the  other  questions  discussed  by  counsel  appear  to  ns 
to  be  wholly  immaterial,  we  do  not  think  it  necessary  to  de- 
vote any  more  time  and  space  to  the  discussion  of  them. 

Order  affirmed. 

We  concur:  Thornton,  J.,  Myrick,  J. 
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Department  No.  2. 


[Filed  April  12,  1883.] 

No.  8121. 

SAVINGS  AND  LOAN  SOCIETT,  Respondent, 

V. 

HOETON  et  al.  ,  Appellants. 

Dmbks — Amenbkent — Glkbioaij  Ebbob — Afpbal — TiMB— -OouBT.  The 
Court  of  its  own  motion  may  oorreot  a  olerioal  error  in  a  decree  en- 
tered, ao  as  to  make  the  record  speak  the  truth. 

Id.— Id.  Time  for  appealing  from  a  decree  entered,  but  subsequently  cor- 
rected as  to  a  olerioal  error,  runs  from  the  date  of  orip^al  entry. 

Id.— Id.  The  fact  that  the  Court,  on  a  day  subsequent  to  entry  of  decree, 
corrects  it  as  to  certain  fip^es^  does  not  change  the  date  of  the  entry 
of  the  decree.  The  correction  in  this  case  was  merely  a  correction  of 
amounts,  not  the  entry  of  a  new  decree. 

Appeal  from  Superior  Court,  San  Francisco. 

G.  N.  Williams  for  appellants. 
A.  N.  Drown  for  respondent. 

Mtbice,  J.,  delivered  the  opinion  of  the  Court: 

The  notice  of  appeal  in  this  case  states  that  the  appeal  is 
taken  from  the  decree  of  foreclosure  and  sale  entered  August 
4, 1880,  from  the  amended  decree  entered  October  8,  1880, 
and  from  the  judgment  'of  deficiency  docketed  December  2, 
1880. 

The  decree  of  foreclosure  was  made  in  open  Court  August 
2, 1880,  and  was  recorded  August  4, 1880.  The  transcript 
before  us  shows  no  subsequent  action  of  the  Court,  except 
that  in  the  decree  of  August  2,  1880,  in  stating  the  amount 
due  on  the  mortgage  at  ''forty-seven  thousand  seven  hun- 
dred and  eighty-three  4^-100  doUars,"  the  "seven,"  ** seven," 
and  "eighty-three  42-100"  are  erased  with  ink-lines,  and 
the  words  "four,"  "five"  and  "thirty-six"  interlined,  also 
in  ink,  in  two  separate  places,  making  the  decree  read  that 
the  amount  due  was  ' '  forty-four  thousand  five  hundred  and 
thirty-six  dollars;"  and  on  the  margin  is  written,  "decree 
amended  by  order  of  Court  entered  October  8, 1880;  attest, 
William  A.  Stewart,  Clerk."  No  docketing  of  any  judgment 
for  deficiency  appears  in  the  transcript.  The  notice  of  ap- 
peal was  g^ven  September  15,  1881. 

The  notice  of  appeal  was  given  too  late.  It  should  have 
been  given  within  one  year  after  August  4,  1880,  the  day 
when  the  decree  was  entered.  The  fact  that  the  Court,  on 
the  8th  of  October  following,  corrected  its  decree  as  to  the 
figures,  did  not  change  the  day  of  the  entry  of  the  decree;  it 
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was  already  entered.  Doubtless  by  clerical  error  wrong 
figures  were  stated  in  the  decree,  and  the  Court,  perhaps  of 
its  own  motion,  as  it  had  the  legal  right  to  do,  corrected  the 
error  so  as  to  make  the  record  speak  the  truth. 

The  case  before  us  is  not  such  a  case  as  would  have  been 
presented  if  the  decree  of  August  4th  had  been  set  aside, 
and  another  decree  entered  October  8th;  it  is  merely  a  cor- 
rection of  amounts,  not  the  entry  of  a  new  decree. 

Appeal  dismissed. 

We  concur:    Sharpstein,  J.,  Thornton,  J. 


In  Bane. 

[Filed  April  10,  1883.1 
No.  10,789. 

PEOPLE,  Eespondent,  v.  TONG  AH  SING,  Appellant. 

Dying  Declaration — Etidbngb.  The  declaration  of  deceased  held  properlj 
admitted  in  evidence  as  a  dying  deolaration. 

iNBTBUcnoNs.  Certain  instrnctions  asked  by  defendant  held  sabstantially 
given  in  the  general  charge  of  the  Court.  The  13th  and  15th,  how- 
ever, are  not  marked  as  refused;  nor  does  it  appear  that  they  were  re- 
fused to  be  given.  Other  instructions  asked  by  defendant  had  each, 
in  part  at  least,  reference  to  a  supposed  state  of  facts,  and  to  the  im- 
portance which  the  jury  should  give  to  such  facts  in  arriving  at  tiie 
ultimate  conclusion,  and  were  properly  refused. 

Appeal  from  Superior  Court,  San  Francisco. 

L»  Quint  for  appellant. 
AUomey-Cfeneral  for  respondent. 

Mtbige,  J.,  delivered  the  opinion  of  the  Court: 

There  was  no  error  in  admitting  in  evidence  the  declara- 
tion of  the  deceased  as  a  dying  dedaration. 

The  first,  fourth,  fifth,  sixth,  twelfth,  thirteenth  and  fif- 
teenth instructions  asked  by  the  defendant  were  substantially 
mven  by  the  Court  in  its  general  charge.  The  thirteenth  and 
fifteenth,  however,  are  not  marked  as  refused;  nor  does  it 
appear  that  they  were  refused  to  be  given. 

The  second,  third  and  eighth  instructions  asked  by  the 
defendant  had  each,  in  part  at  least,  reference  to  a  supposed 
state  of  facts,  and  to  the  importance  which  the  jury^  ^oold 
give  to  such  facts,  in  arriving  at  the  ultimate  conclusion,  and 
were  properly  refused. 

We  see  no  error  in  the  record. 

Judgment  and  order  affirmed. 

We  concur:    Sharpstein,  J.,  McKinstry  J.,  McEee  J. 
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Depabtment  No.  1. 


I  Filed  April  14,  1883.] 
No.  7605. 

WALKEE  ET  AL.,  Eespondents, 

V. 

BUFFANDEAU  et  al..  Appellants. 

HoBTGAOs — ^Finding — BscoBDnia — Pbesumftiom.  The  issae  was  as  to  pri- 
ority of  mortgages.  The  trial  Court  fonnd  the  mortgages  were  made 
and  executed  on  the  same  day,  hut  plaintiffs'  was  first  recorded;  and, 
as  "  a  conclusion  of  law/'  that  plaintiffs'  mortgage  is  a  lien  prior  and 
superior  to  defendants'.  It  was  argued  the  fact  that  plaintiffs'  mort- 
gage was  first  recorded  creates  the  presumption  that  it  was  prior.  Held, 
ewen  if  the  prior  record  of  the  plaintiffs'  mortgage  created  a  presump- 
tion that  their  mortgage  was  first  executed  and  deliyered,  such  would 
not  be  a  condusiye  legal  presumption,  but  a  presumption  which  could 
be  rebutted  by  satisfactory  evidence. 

In. — Id.  The  finding  of  the  fact  of  previous  record  would  not  necessarily 
establish  the  plaintiffs'  priority. 

In. — In.  Both  mortgages  were  recorded  on  different  days;  both  purport  to 
have  been  made  on  the  same  day,  and  the  Court  below  found  both 
were  in  fact  executed  and  delivered  on  the  same  day.  In  the  absence 
of  a  finding  with  respect  to  priority  of  deliver,  wh&e  the  Court  might 
presume,  perhaps,  the  delivery  of  the  two  to  have  been  contempora- 
neous, it  could  not  presume  plaintiffs'  mortgage  was  first  executed 
and  delivered  because  it  was  first  recorded;  nor  does  the  fact  it  was 
first  recorded  tend  to  prove  its  prior  execution  and  delivery. 

In. — In.  The  fact  that  one  of  two  instruments  made  on  the  same  day  was 
first  recorded  creates  no  presumption  that  the  instrument  was  executed 
and  delivered  at  an  earlier  hour  of  the  day  than  the  other.  There  is 
nothing  in  the  nature  of  the  mere  fact  of  record  which  tends  to  prove 
the  independent  fact  of  prior  execution  and  delivery.  Nor  is  there 
any  language  in  the  statute  which  can  be  construed  to  make  a  prior 
record  evidence  of  a  prior  execution.     (Civil  Code,  1213-14.) 

In. — Id.  The  ultimate  fact  of  priority  of  execution  does  not  necessarily  re- 
sult from  the  finding  of  the  prior  registry  of  plaintiffs'  mortgage.  The 
plaintiffs'  mortgage  may  have  been  first  recorded,  and  yet  the  appel- 
lants' mortgage  been  first  executed  and  delivered. 

In. — ^Id.  Findings  must  be  either  of  the  ultimate  facts,  or  of  such  probative 
facts  as  will  enable  the  Court  to  declare  that  the  ultimate  facts  neces- 
sarily result  therefrom. 

Pliadino— DxNiAii.  Where  the  fact  alleged  is  such  as  that  its  existence  or 
non-existence  must,  from  its  nature,  be  known  to  the  opposing  party, 
such  party  cannot  be  permitted  to  plead  ignorance  or  deny  * '  upon  in- 
formation and  belief."  In  such  cases  a  party  alleging  a  matter  as  a 
fact  is  entitled  to  an  explicit  denial,  or  to  an  admission. 

Id. — ^Id.  Under  the  circumstances  of  the  case  the  interests  of  justice  cannot 
be  subserved  by  giving  effect  to  points  first  made  in  this  Court,  as  to 
the  insufi&ciency  of  the  pleadiogs. 

Hbw  Tbial— Distbict  Coubt.  Except  that  the  Court  (the  District  Court) 
in  which  the  cause  was  tried  has  gone  out  of  existence,  this  Court  might 
remand  the  cause  with  direction  that  the  Court  below — upon  the  evi- 
dence already  taken  and  such  further  relevant  evidence  as  might  be 
introduced — find  the  facts  necessary  to  a  proper  determination.  But 
this  course  is  now  apparently  impracticable.    A  new  trial  seems  neces- 
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Appeal  from  District  Court,  San  Francisco. 

TuUy  R.  Wise  for  appellants. 

Sydney  V,  Smith  &  Son  for  respondents. 

By  the  Coubt  : 

The  action  is  to  foreclose  a  mortgage  executed  by  Bnffan- 
deau,  deceased.  With  respect  to  the  appellants  (defendants 
Wise  and  Denigan),  the  allegation  of  the  complaint  is: 
''The  defendants  claim  some  right,  title,  interest  or  estate 
in  or  to  the  said  premises,  subsequent  however ^  to  said  mort^ 
gage  and  subject  thereto J*^  To  this  appellants  answered: 
''  Defendants  admit  that  they  have  an  interest  in  said  prem- 
ises by  way  of  mortgage  from  E.  B.  Buffandeau,  dated  the  18th 
day  of  April,  1877,  to  secure  a  promissory  note,"  etc.  "And 
they  further  allege  they  have  no  information  or  belief  suffi- 
cient to  enable  them  to  answer  the  allegation  of  the  com- 
plaint that  the  claims  of  the  defendants  are  subsequent,  how- 
ever, to  said  mortgage  to  plaintiffs  and  subject  thereto,  and 
so  deny  that  their  mortgage  is  subsequent  or  subject  to  the 
mortgage  of  said  plaintiffs?' 

It  IS  said  by  respondents  that  the  portion  of  the  answer 
above  quoted  raises  no  issue.  It  is  urged,  in  the  first  place, 
the  defendants  could  not  base  a  denial  that  their  interest  in 
the  mortgaged  premises  was  subsequent  and  subject  to  the 
lien  of  plaintiffs'  mortgage,  upon  an  alleged  ignorance  of  the 
facts.  It  has  been  held,  very  often,  that  where  the  fact 
alleged  is  snch  as  that  its  existence  or  non-existence  must, 
from  its  nature,  be  known  to  the  opposing  party,  such  party 
cannot  be  permitted  to  plead  ignorance,  or  deny  **  upon  in- 
formation and  belief."  In  such  cases  the  party  alleging  a 
matter  as  a  fact  is  entitled  to  an  explicit  denial,  or  to  an  ad- 
mission. {Humphreys  v.  McCally  9  Cal.  62;  Brown  v.  Sc(M, 
25  id.  189;  Richirdson  v.  Wilton,  4  Sandf.  708;  Sherman  v. 
N,  Y,  Central  Mils,  1  Abb.  Pr.  188;  Chapman  v.  Palmer,  12 
How.  Pr.  37;  Fales  v.  Hicks,  12  id.  154;  Hance  v.  Bumming, 
2  E.  D.  Smith,  48;  Ketcham  v.  Kerega,  1  id.  553.) 

It  is  said  by  respondents,  in  the  second  place,  that  the 
answer  is  evasive;  it  is  not  an  express  denial  of  the  fact  al- 
leged. It  is  insisted  that  the  answer  does  not  even  deny 
knowledge  of  the  verity  or  falsehood  of  the  averment  actually 
made,  but  sets  up  a  supposititious  averment,  and  then  alleges 
defendants'  ignorance  with  regard  to  such  averment;  that, 
while  the  complaint  alleges  any  right,  or  title,  or  interest,  or 
estate,  which  defendants  may  have  in  the  premises,  to  be 
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sabject  or  subordinate  to  plaintiffs'  lien,  the  answer  only 
declares  defendants  to  be  ignorant  of  the  truth  of  a  pre- 
tended averment  ''that  the  claims  of  the  defendants  are  sub- 
sequent," etc. 

Appellants,  on  the  other  hand,  contend  that  the  allega- 
tion of  the  complaint  is  su£Scient  to  constitute  a  cause  of 
action  against  them;  that  the  allegation  is,  defendants 
*' claim"  some  right,  title,  interest  or  estate  subsequent, 
etc. — that  is  to  say,  that  defendants  claim  that  such  interest 
as  they  have  is  subsequent  and  subject  to  plaintiffs'  mort- 
gage. 

if  the  plaintiffs  had  objected  to  the  form  of  the  denial  in 
the  Court  below,  the  defendants  might  have  been  compelled 
to  admit  or  deny  expressly  the  allegation  that  their  interest 
(as  mortgagees)  was  sul)sequent  and  subject  to  plaintiffs' 
hen.  The  plaintiffs'  further  objection  to  the  answer,  and  the 
objection  of  appellants  to  the  complaint^  cannot  be  considered 
here.  The  answer  is  as  broad  as  the  complaint,  and  the 
complaint  does  not  entirely  fail  to  state  a  cause  of  action. 
Admitting  that  a  complaint  in  foreclosure  should  allege  that 
an  asserted  right  of  a  third  party  in  the  mortgaged  premises 
"is  subsequent  and  subject  to"  plaintiffs'  lien,  there  is  here 
an  attempt  to  state  the  fact  which,  if  inartificial  or  imper- 
fect, should  have  been  specially  objected  to  by  demurrer  or 
otherwise.  The  Court  below  tried  the  issv/e  of  priority — as  to 
which  both  parties  introduced  evidence — found  certain  facts 
bearing  upon  such  issue, ^nd  concluded,  as  matter  of  law,  that 
the  mortgage  of  defendants  was  subsequent  and  subject  to  the 
mortgage  of  plaintiffs.  Gfhere  is  no  bill  of  exceptions,  and,  so 
far  as  appears,  there  was  no  motion  by  either  party  for  judg- 
ment upon  the  pleadings,  nor  was  the  attention  of  the  Court 
called,  oy  any  special  objection  or  application,  to  defects  in 
the  complaint  or  answer.  Under  these  circumstances  the  in- 
temts  of  justice  cannot  be  subserved  by  giving  effect  to 
points  first  made  in  this  Court. 

Treating  the  pleadings  as  presenting  the  issue— "Is  the 
defendants'  mortgage  subsequent  and  subject  to  plaintiffs' 
hen?" — it  remains  to  inquire  whether  the  Court  found  upon 
that  issue. 

The  District  Court,  among  other  facts,  foimd  that  the 
mortgage  to  plaintiffs  was  executed  and  delivered  April  18, 
1877,  and  recorded  the  same  day;  that  the  mortgage  to  ap- 
pellants was  made  and  delivered  April  18,  1877,  and  re- 
corded April  26,  1877.  In  other  words,  the  mortgages  were 
made  and  delivered  on  the  same  day,  but  plaintiffs'  mortgage 
was  first  recorded. 
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As  '^a  conclusion  of  law"  from  these  facts  the  Court  fonnd 
plaintiffs'  mortgage  was  a  lien  upon  the  premises  described 
in  the  complaint  prior  and  superior  to  the  lien  of  the  mort- 
gage of  the  defendants  Wise  and  Denigan  aforesaid. 

It  is  urged  by  respondents — the  fact  that  plaintiffs'  mort- 
gage was  first  recorded  creates  the  presumption  that  it  was 
prior. 

Even  if  the  prior  record  of  the  plaintiffs'  mortgage  created 
a  presumption  that  their  mortgage  was  first  executed  and  de- 
livered, such  would  not  be  a  conclusive  le^al  presumption, 
but  a  presumption  which  could  be  rebutted  by  satisfactory 
evidence.  Hence  the  finding  of  the  fact  of  previous  record 
would  not  necessarily  establish  the  plaintiffs'  priority.  Since 
Coveny  v.  Hale  (49  Cal.  52)  it  has  not  been  doubted  that 
**  findings"  must  be  either  of  the  ultimate  facts  or  of  sncli 
probative  facts  as  will  enable  the  Court  to  declare  that  the 
ultimate  facts  ''  necessarily  result  therefrom."  The  ultimate 
fact  of  priority  of  execution  does  not  necessarily  result 
from  the  finding  of  the  prior  registry  of  plaintiff'  mortgage. 
The  plaintiffs'  mortgage  may  have  oeen  firs^  recorded  and 
yet  the  appellants'  mortgage  been  first  executed  and  deliv- 
ered. 

Nevertheless,  U  would  seem,  that  if  the  prior  record  of  the 
mortgage  created  a  presumption  that  it  was  executed  and 
delivered  before  appellants'  mortgage,  or  if  the  prior  record 
even  tended  to  prove  plaintiffs'  priority,  the  "conclusion  of 
law"  of  the  Court  below — "  that  plaintiffs'  lien  was  prior  and 
superior  to  the  lien  of  defendants'  mortgage" — might  be 
treated  as  a  finding  of  the  ultimate /ac^  of  plaintiffs'  priority. 
Where,  on  the  question  of  the  rati^cation  of  a  note,  the  find- 
ings embraced  several  facts  tending  to  establish  it,  and  then 
a  conclusion  from  them  that  there  had  been  a  full  ratifica- 
tion and  confirmation,  it  was  held,  that  such  conclusion  was 
the  ultimate  fact  to  be  ascertained;  that  it  was  none  the  less 
a  finding  of  fact  because  it  was  stated  as  a  conclusion.  (Jones 
V.  Clark,  42  Cal.  180.)  But  unless  the  previous  findings,  in 
some  degree,  tend  to  prove  the  ultimate  fact,  it  is  manifest 
that  the  conclusion  (as  in  this  case)  ''  from  the  foregoing 
facts"  must  be  treated  as  what  it  purports  to  be — ^a  conclu- 
sion of  law  from  the  facts  previously  recited. 

Whv  should  the  fact  that  one  of  two  instruments  made  on 
the  same  day  was  first  recorded  be  considered  to  create  any 
presumption  that  the  instrument  was  executed  and  delivered 
at  an  earlier  hour  of  the  day  than  the  other  ?  There  is  noth- 
ing in  the  nature  of  the  mere  fact  of  record  which  tends  to 
prove  the  independent  fact  of  prior  execution  and  delivery. 


WaLKEB  ET  AL.   v.    BUFFAin)£AU  ET  AL.  239 

Nor  is  there  any  language  in  the  statute  which  can  be  con- 
strued to  make  a  prior  record  evidence  of  a  prior  execution. 
Sections  1213  and  1214  of  the  Ciyil  G.ode  read: 

"Section  1213.  Every  convejrance  of  real  property,  ac- 
knowledged or  proved,  and  certified  and  recorded  as  pre- 
scribed by  law,  from  the  time  it  is  filed  with  the  Recorder 
for  record,  is  constructive  notice  of  the  contents  thereof  to 
subsequent  purchasers  and  mortgagees. 

"Section  1214.  Every  conveyance  of  real  property  other 
than  a  lease  for  a  term  not  exceeding  one  year,  is  void  as 
against  any  subsequent  purchaser  or  mortgagee  of  the  same 
property,  or  any  part  thereof,  in  good  faith  and  for  a  valuable 
consideration,  whose  conveyance  is  first  duly  recorded." 

Section  1213  declares  that  the  filing  for  record  of  convey- 
ance, with  the  Becorder,  shall  be  constructive  notice  of  tta 
contents  to  "subsequent  purchasers  and  mortgagees."  And 
1214,  that  a  conveyance,  not  recorded,  shall  be  void  "as 
against  any  subsequent  purchaser,  or  mortgagee,  *  *  * 
in  good  faith  and  for  a  valuable  consideration,  whose  convey- 
ance is  first  duly  recorded." 

So  far  as  the  date  of  the  execution  of  an  instrument  is  con- 
cerned, the  record  of  it,  or  a  certified  copy  of  its  record,  cre- 
ates no  other  presumption  than  the  production  of  the  orig- 
inal would  create — the  presumption  that  it  was  made  when  it 
purports  to  have  been  made. 

In  the  case  before  us,  both  mortgages  were  recorded  on 
different  days,  both  purport  to  have  been  made  on  the  same 
day,  and  the  Court  below  found  both  were  in  fact  executed 
and  delivered  on  the  same  day.  In  the  absence  of  a  finding 
with  respect  to  prioritv  of  delivery,  we  might  presume,  per- 
haps, the  delivery  of  tne  two  to  have  been  contemporaneous. 
We  certainly  cannot  presume  the  plaintiffs'  mortgage  was 
first  executed  and  delivered  because  it  was  first  recorded,  nor 
does  the  fact  that  it  was  first  recorded  tend  to  prove  its  prior 
execution  and  delivery. 

The  decree  cannot  be  allowed  to  stand.  Except  that  the 
Court  (the  District  Court)  in  which  the  cause  was  tried  has 
gone  out  of  existence,  we  might  remand  the  cause  with  di- 
rections that  the  Court  below — upon  the  evidence  already 
taken  and  such  further  relevant  evidence  as  might  be  intro- 
duced— find  the  facts  necessary  to  a  proper  determination. 
But  this  course  is  now  apparently  impracticable.  A  new  trial 
nfiems  necessary. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 
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In  Bank. 


[Filed  April  21,  1883.] 

No.  8440. 

PEOPLE  EX  BEL.  KNIGHT,  Appellant, 

V, 

BLANDING,  Respondent. 

HaRBOB    GoHinSSIONEB  —  GOYEBNOB  —  LsOISLATirBB  —  EXTBA    SbSBIOK — ^AP- 

poiKTMBNT.  Gonoeding  that  respondent's  term  included  the  whole 
of  the  8th  of  March,  1882,  and  that  relator  was  appointed  on  that  day, 
the  appointment  was  valid. 

*  *At'  ' — WoBD — GoNSTBUonoN.  The  preposition  *  *at'  *  is  indefinite  in  its  mean- 
ing. With  reference  to  time,  it  may  mean  the  exact  moment  or  near 
it.  In  common  speech  the  word  is  so  used.  When  the  Le^islatiue 
used  the  words  in  Section  2520  Political  Gode  '*  at  the  expiration  of," 
it  wonld  be  a  very  strained  constmction  to  hold  that  it  was  intended 
to  designate  the  exact  moment  rather  than  a  few  moments  before. 

Id. — Id.  To  hold  to  the  letter  of  the  Act,  as  contended  for  by  respondent, 
wonld  tend  strongly  to  establish  the  position  that  the  power  of  ap- 
pointment must  be  exercised  at  the  very  punctum  temporis  when  re- 
spondent's term  ended,  or  it  wonld  not  be  lawfully  exercised. 

Id. — Id.  The  appointment  of  relator  was  not  invalid,  because  the  consent 
of  the  Senate  thereto  was  given  dnring  the  extra  session  of  the  Lesis- 
lature  of  1881.  The  view  in  regard  to  the  point  taken  in  the  former 
opinion,  filed  November  28, 1882,  adopted. 

Appeal  from  Superior  Court,  San  Francisco. 

(Jlunie  and  Barnes  for  appellant. 

Wallace,  Greathouse  &  Blanding  for  respondent. 

Thobnton,  J.,  delivered  the  opinion  of  the  Court: 

It  is  urged  that  the  appointment  of  the  relator  Knight  is 
invalid,  for  the  reason  that  the  consent  of  the  Senate  to  his 
appointment  was  given  during  the  extra  session  of  the  Legis- 
lature of  1881,  when  it  was  convened  by  proclamation  of  the 
Governor,  for  the  purpose  of  legislating  upon  certain  subjects 
specified  in  the  proclamation. 

We  concur  in  the  view  in  regard  to  this  point  taken  in 
the  former  opinion  of  the  Court,  filed  November  28, 1882, 
and  adopt  its  language,  which  is  as  follows : 

"  In  our  view  of  the  matter  it  is  not  necessary  to  consider 
whether  the  Governor  could  constitutionally  convene  the 
Legislature  in  extra  session  for  the  sole  purpose  of  having 
the  Senate  consent  to  his  appointments.  Nor  is  it  necessaiy 
to  inquire  whether  that  was  one  of  the  subjects  specified  in 
the  proclamation  by  which  he  convened  the  Legislature  at 
that  time.     The  fact  that  the  Legislature  was  lawfully  con- 
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Yened  on  that  occasion,  and  that  while  so  convened  the 
Senate  consented  to  the  appointment  of  the  relator,  is  not 
disputed.  The  Legislature  had  no  power  to  act  upon  that 
subject,  whether  it  was  specified  in  tne  proclamation  or  not, 
and  the  constitutional  prohibition  is  limited  to  subjects  upon 
which  the  Legislature  would  have  power  to  legislate  in  the 
absence  of  any  prescribed  limitation.  The  prohibition  ap- 
plies only  to  acts  of  legislation,  and  it  was  wholly  unneces- 
saiy  to  prohibit  legislation  by  the  Senate,  because  the 
Senate  alone  could  not  legislate.  It  might  pass  any  number 
of  bills,  but  until  concurred  in  by  the  other  House  and  ap- 
proved by  the  Governor,  they  would  have  no  validity. 
Therefore  the  constitutional  limitation  on  the  power  of  the 
Legislature  to  legislate,  when  convened  in  extra  session, 
does  not  apply  to  this  case,  and  the  Senate  had  the  same 
power  to  consent  to  the  appointment  of  the  relator  that  it 
woidd  have  had  if  the  Constitution  had  authorized  the 
Governor  to  call  an  extra  session  of  the  Legislature  whenever 
lie  should  deem  it  advisable  to  do  so,  without  imposing  any 
other  limitations  upon  its  power  to  legislate  when  so  con- 
Tened  than  are  imposed  on  its  power  to  legislate  when  con- 
vened in  regular  session." 

It  is  further  argued  that  the  appointment  is  invalid  because 
it  was  made  by  the  Governor  on  the  day  on  which  the  term 
of  the  respondent  expired,  and  that  the  Governor  was  not 
authorized  to  make  such  appointment  until  the  respondent's 
term  had  expired.  To  sustain  this  argument  we  are  referred 
k)  Section  2520  of  the  Political  Code,  which,  so  far  as  bears 
on  this  question,  is  in  these  words : 

''As  soon  as  maybe  after  the  passage  of  this  Act,  the 
Governor,  by  and  with  the  consent  of  the  Senate,  shall  ap- 
point three  Harbor  Commissioners,  who  shall  hold  office, 
one  for  two  years,  one  for  three  years,  and  one  for  four  years, 
from  the  date  of  their  respective  commissions.  The  Governor 
shall,  in  like  manner,  at  the  expiration  of  their  respective 
terms,  appoint  and  commission  their  successors  for  a  full 
term  of  four  years. " 

Let  it  be  conceded  that  respondent's  term  included  the 
whole  of  the  8th  of  March,  1882,  and  that  relator  was  ap- 
pointed on  the  same  day.  We  do  not  think  with  this  con- 
cession that  the  argument  is  sound.  The  preposition  "at" 
is  indefinite  in  its  meaning;  such  is  the  view  of  it  taken  by 
Dr.  Webster.  (See  the  word  in  Webster's  Dictionary.)  Bjb 
says:  "  It  is  less  definite  than  *  in'  or  'on;'  '  at  the  house ' 
niay  be  in  or  near  the  house."  With  reference  to  time,  it 
may  mean  the  exact  moment  or  near  it.    In  common  speech 


^  I 


242      '  '    NOOKAK  V.   SUPBBIOB  COUBT. 

the  word  is  so  used.  When  the  Legislature  used  the  words 
in  the  section  above  quoted  '*(it  the  expircUion  o/,^'  it  would 
be  a  very  strained  construction  to  hold  that  it  was  intended 
to  designate  the  exact  moment  rather  than  a  few  momenta 
before.  It  seems  by  the  argument  to  be  admitted  that  it 
may  designate  any  time  after  the  expiration,  even  a  few 
moments  after.  If  a  few  moments  £^ter,  why  not  a  few 
moments  before?  We  see  no  reason  why  one  construction  is 
not  as  correct  as  the  other. 

It  is  consistent  with  the  finding  that  the  aopointment  was 
made  on  the  last  moment  of  the  8th  of  March.  To  hold 
under  such  circumstances  that  the  Governor  could  not  law- 
fully exercise  the  power  of  appointment  would  be  adherins 
to  the  exact  letter  of  the  statute  with  a  strictness  not  at  all 
commendable.  To  lay  down  such  a  ruling  as  law,  would 
seem  to  men  of  good  common  sense  and  fair  judgment 
as  savoring  of  the  absurd.  To  hold  to  the  letter  of  the  Act 
as  contended  for  by  respondent,  would  tend  strongly  to  es- 
tablish the  position  that  the  power  of  appointment  most  be 
exercised  at  the  very  punctum  temporis  when  respondent's 
term  ended,  or  it  would  not  be  lawfully  exercised.  The 
interpretation  urged  by  counsel  for  respondent,  may  be  an 
ingenious  refinement,  but  it  would  not  be  a  tenable  constrac- 
tion  to  the  section  referred  to. 

The  judgment  is  reversed  and  cause  remanded,  with  direc- 
tions to  enter  judgment  for  the  plaintiff  in  accordance  with 
the  prayer  of  the  complaint. 

We  concur:    Myrict,  J.,  Sharpstein,  J.,  McKee,  J. 

We  dissent:*   Boss,  J.,  McKinstry,  J. 

Depabtment  No.  2. 


[Filed  April  14,  1883.  | 
No.  8951. 

NOONAN.  Petitioneb,  v.  SUPERIOR  COURT,  Respondent. 

Bbyzbw — Tbiaii — SpECCAZi  Issuss — ^Vbbdiot.  Applioatioii  to  review  theaotioii 
of  the  Superior  Oonrt  ordering  a  verdict  on  special  issues  set  aadei 
claimed  to  be  final  by  petitioner,  and  ordering  the  issues  to.  be  again 
tried.    Held,  no  case  is  made  by  the  petition  for  the  writ. 

Review. 

Latimer  dk  Morrow  and  Pieraon  for  petitioner. 

By  the  Coubt  (Thobnton,  Sharpstein  and  Mybigk,  JJ.): 
This  is  an  application  for  a  writ  of  review.     The  Oonrt  is 

of  opinion  that  no  case  is  made  by  the  petitioner  for  die 

writ. 
Application  denied. 
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Department  No.  2. 


[Filed  AprU  18,  1883.] 

No.  7698. 

O'KANE,  Bespondent,  v.  DALT  et  al.,  Defendants, 

(HEBERNIA  SAVINGS  AND  LOAN  SOCIETY,  Appel- 
lant.) 

NoiiGB  07  Appbal — Pabtixs — Sbbtiob  —  Tbust — DsvBHDANTS.  Judgment 
diaoharging  plaintiff  from  a  trast.  Certain  defendants  oonaented  to  the 
judgment.  Appellant  (defendant)  and  others,  did  not.  The  notioe 
of  appeal  was  served  on  plaintiff  alone.  Held,  the  appeal  should  be 
dismissed.  The  co-defendants  of  appellant  were  all  interested  in  the 
judgment  and  would  be  affected  by  its  reversal,  and  the  notice  of  appeal 
should  have  been  served  on  each  ef  them. 

Id.—Id.  As  the  appeal  from  the  judgment  was  not  properly  taken,  the  Oourt 
cannot  conitider  orders  which  are  not  appealable. 

Appeal  from  Superior  Conrt,  San  Francisoo. 

Ibbin  dt  lobin  for  appellant.  * 
E.  P.  Cole  for  respondent. 

Thobnton,  J.,  delivered  the  opinion  of  the  Court: 

This  action  is  brought  by  O'Eane  to  be  discharged  from  a 
tmst  under  an  assignment  made  to  him  as  assignee  by  Dalj 
&  Hawkins  for  the  benefit  of-  creditors,  under  the  provi- 
fflons  of  the  Civil  Code.  Several  of  the  creditors  were  made 
parties  defendant,  among  others,  the  Hibemia  Savings  and 
ix>an  Society.  Daly  &  Hawkins  were  also  made  defend- 
ants. 

The  Society  above  named  answered,  denied  several  allega- 
tions of  the  complaint,  and,  among  other  matters,  alleged  that 
the  assignment  to  O'Eane  was  void,  and  asked  that  it  be  so 
adjudged.  Mary  and  Jane  O'Meara  also  in  their  answer  asked 
ttiat  the  assignment  be  adjudged  null. 

Daly  &  Hawkins  and  several  other  defendants  consented 
that  a  judgment  should  be  entered  discharging  the  assignee 
from  the  trusts  of  the  assignment  and  in  accordance  with  the 
prayer  of  complaint.  The  Society  and  the  O'Mearas  did  not 
join  in  this  consent.  Judgment  was  rendered  and  entered  in 
lavor  of  plaintiff  discharging  him  from  the  trusts  above  men- 
tioned. The  judgment  embraced  other  matters,  not  necessary 
to  be  here  mentioned.  The  Hibemia  Savings  and  Loan  So- 
ciety alone  prosecutes  this  appeal. 

Amotion  is  made  by  counsel  for  respondent  O'Eane  to 
dismiss  this  appeal,  on  the  ground  that  no  proper  service  of 
notice  of  appeal  has  been  made.  The  notice  of  appeal  was 
served  on  plaintiff  alone. 
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We  are  of  opinion  that  the  co-defendants  of  the  appellant 
were  all  interested  in  the  judgment  and  would  be  affected  by 
its  reversal,  and  bj  consequence  the  notice  of  appeal  should 
have  been  served  on  each  of  them.  {Senter  v.  Bemal,  38  Cal. 
640;  Eiscock  v.  Pkdps,  2  Lansing,  118;  Cotes  v.  Carroll,  28  How. 
Pr.  446;  Ihxmpson  v.  Ellsworth,  1  Barb  Ch.  627.; 

The  only  appeal  attempted  to  be  taken  in  the  case  is  from 
the  judgment,  and  as  sucn  appeal  was  not  properly  taken,  we 
cannot  consider  any  one  of  the  various  orders  to  which  our 
attention  has  been  called,  no  one  of  them  being  appealable. 

The  motion  to  dismiss  the  appeal  must  be  granted.  So 
ordered. 

We  concur:  Myrick,  J.,  Bharpstein,  J. 

Department  No.  2. 


[Filed  Appl  20, 1883.] 

No.  8882. 

MacNEIL,  Appellant,  v.  WARD,  Eespondent. 

Degbee — MoBTOAGB — FoBECLOBUBE — ^Dbficienoy.  The  judgment  is  not  er- 
roneous, because  there  is  no  direction  in  it  that  a  judgment  be  dock- 
eted for  a  deficiency.     {Leviston  y.  Swan,  33  Gal.  480.) 

Id, — Id.  The  judgment  seems  to  be  defective,  in  not  escpresaly  adjadging 
that  defendant  is  personally  liable  to  plaintiff  for  the  money  found  to 
be  due.    This  is  inferentially  done. 

Appeal  from  Superior  Court,  Los  Angeles  County. 

B,  M.  Widney  for  appellant. 
W.  P,  Gardner  for  respondent. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 

The  judgment  in  this  case  is  not  amenable  to  the  criticism 
of  counsel  for  appellant,  that  it  is  erroneous  because  there  is 
no  direction  in  it  that  a  judgment  be  docketed  for  deficiency. 
In  this  respect  it  (the  judgment)  accords  with  LevistonY.  Stoan, 
33  Cal.  480,  where  the  question  is  considered  and  correctly 
determined. 

The  only^  point  in  which  the  judgment  seems  to  be  defect- 
ive is  in  not  expressly  adjudging  that  the  defendant  Ward  is 
Sersonally  liable  to  the  plaintiff  for  the  money  found  to  bo 
ue.     This  is  inferentially  dohe. 

The  Court  below  is  directed  on  the  going  down  of  the  re- 
mittitur to  amend  the  judgment  by  inserting  words  remedy- 
ing this  defect,  and  as  thus  modified  the  judgment  will  stand 
affirmed. 

We  concur:  Sharpstein,  J.,  Myrick,  J. 


J 
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Dbpabtment  No.  1. 


[Filed  AprU  20, 1883.] 

No.  7894. 

GAEDNEE,  Bespondent, 

V. 

OMNIBUS  B.  B.  CO.,   Appellant. 

Smbzftb — ^Etidvkci — Patmint — Salabt.  Receipts  for  salary  are  at  least 
prima  facM  evidence  of  the  payment  of  the  money. 

Id. — 'b>»  The  action  was  to  recover  a  balance  alleged  to  be  dne  for  services 
rendered.  HM^  whatever  loss  accmed  to  plaintiff,  by  reason  of  his 
leaving  his  salary  in  O^Neil's  hands  (defendant's  Secretary),  plaintiff 
must  stand.  Both  he  and  O'Neil  were  officers  of  the  defendant.  The 
Oompany  famished  O'Neil  the  funds  with  which  to  pay  the  wages  of 
its  employees,  and  each  month  the  plaintiff  executed  his  receipt  for  his 
salary.  Bo  far  as  the  Company  could  see  it  was  paid  in  fact,  and  it 
was  paid  in  contemplation  of  law  as  well  as  of  the  parties— the  plaintiff, 
for  reasons  of  his  own,  electing  to  leave  the  money  in  the  hands  of 
the  individual  O'Neil. 

Appeal  from  Superior  Court,  San  Francisco. 

Uoyd,  Newlands  &  Wixxi  for  appellant. 
O,  W.  Tyler  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

Plaintiff  sued  to  recover  of  defendant  corporation  the  sum 
of  eight  hundred  and  two  dollars  and  twenty-one  cents,  with 
interest  from  the  first  day  of  September,  1876,  being  a  bal- 
ance alleged  to  be  due  the  plaintiff,  at  the  date  mentioned, 
for  services  theretofore  rendered  by  him  for  defendant  as  Su- 
perintendent of  its  street  railroad.  Plaintiff  was  engaged  as 
such  Superintendent,  at  a  salary  of  $200  per  month,  for  many 
years  immediately  preceding  September  1,  1876.  On  that 
day  his  services  terminated.  During  most  of  that  time  he 
was  also  one  of  the  Directors  of  the  defendant.  During  the 
same  time  one  O'Neil  was  its  Secretary.  When  these  rela- 
tions were  first  assumed,  the  safe  that  was  moved  to  the  de- 
fendant's office,  to  be  used  as  its  safe,  contained  certain  papers, 
jewelry,  trinkets  and  money  belonging  to  the  plaintiff,  which 
the  latter  permitted  to  remain  there,  m  charge  of  O'Neil  for 
safe-keeping.  The  Secretary  was  charged  with  the  duty  of 
paying  the  employes  of  the  defendant,  and  was  furnished  with 
the  necessary  lunds  for  that  purpose,  and  every  month  during 
the  plaintiflTs  term  of  service,  he  signed  and  delivered  to  the 
Secretary,  in  writing,  a  receipt  acknowledging  the  payment  by 
defendant  of  the  full  amount  of  his  salary  for  such  month. 
Such  receipts  are  at  least  prima  facie  evidence  of  the  payment 
of  the  money. 


346  Gardner  v.  Oknibub  B.  B.  Go. 

But  the  plaintiff  seeks  to  avoid  the  effect  of  the  receipts  by 
sajing  that,  as  a  matter  of  fact,  when  he  gave  the  receipts  he 
did  not  get  the  mone^,  but  left  it  with  the  Secretly,  to  be 
drawn  by  him  from  time  to  time  as  he  desired.  That  the 
plaintiff  did  leave  the  money  in  the  hands  of  O'Nell  is  quite 
clear  from  the  record,  but  that  the  defendant  is  not  respon- 
sible for  any  loss  occasioned  thereby  we  think  equally  clear. 
Plaintiff  evidently  had  confidence  in  O'Neil.  According  to 
his  own  testimony,  he  left  his  private  papers,  jewelry,  trink- 
ets, and  money  made  in  speculations,  witn  him  for  safe-keep- 
ing. In  the  same  way,  we  think,  the  evidence  shows  he  \m 
his  salary.  In  his  testimony  the  plaintiff  says:  **  1  was  a  Di- 
rector when  Mr.  O'Neil  was  made  Secretary.  He  was  the  Sec- 
retary and  I  was  the  Superintendent.  We  lived  in  one  office 
for  sixteen  years  and  never  had  a  dispute.  I  signed  the  re- 
ceipt for  salary  because  the  money  was  safe.  I  was  Superin- 
tendent of  the  Company,  and  whenever  I  wanted  to  draw  it  I 
knew  it  was  good.  I  had  all  that  I  had  as  valuables  in  the 
safe,  and  private  papers.  I  had  two  bags  of  money,  one  of 
foreign  and  domestic  coins  that  amounted  to  several  nundred 
dollars,  and  lots  of  other  things.  I  never  drew  my  salary 
money  out  except  that  I  drew  it  out  on  order.  Mr.  O'Neil 
kept  it  there  in  the  safe,  and  everything  else  while  I  was  with 
the  Omnibus  Bailroad  Company. '  And  again :  ' '  At  the  time 
I  first  commenced  doing  business  in  this  way  with  Mr.  O'Neil, 
I  told  him, '  This  is mv  old  safe,  you  are  carrying  the  key  of  it, 
and  iny  things  are  all  in  tibere,  and  I  am  going  to  make  this 
my  bank  and  going  to  leave  my  money  with  him'  (O'Neil).  I 
being  Superintendent  and  Director,  1  thought  it  as  good  as  a 
bank.  I  will  leave  it  here  in  the  safe  all  the  time.  I  speth 
ulated  and  made  money  on  the  outside,  and  I  carried  it 
there  for  safe-keeping,  and  Mr.  O'Neil  always  had  the  keys 
of  that  safe.  I  think  Mr.  Jordan  had  Uie  key  if  he  was 
absent." 

Whatever  loss  occurred  to  the  plaintiff  by  reason  of  leaving 
his  salary  in  O'Neil's  hands,  the  plaintiff  must  stand.  Both 
he  and  O'Neil  were  officers  of  the  defendant.  The  Company 
furnished  the  latter  with  funds  with  which  to  pay  the  wages 
of  its  employes,  and  each  month  the  plaintin  executed  his 
receipt  for  his  salary.  So  far  as  the  Company  could  see,  it 
was  paid  in  fact,  and  we  think  it  was  paid  in  contemplation 
of  law  as  well  as  of  the  parties — the  plaintiff,  for  reasons  of 
his  own,  electing  to  leave  the  money  in  the  hands  of  the  indi- 
vidual O'Neil. 

Judgment  and  order  reversed,  and  cause  remanded. 

We  concur:  McKee,  J.,  McEinstry,  J. 
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Depabtment  No.  1. 


[Filed  April  20, 1883.] 

No.  7736. 

NEVADA  BANE,  Be8P0NDENT. 

V. 

DHESBAGH  sx  al.,  Appellants. 

JuDOKKiiT — ^Aftidayit — Mbbits — MoTioN.  An  affidavit  of  merits  is  indis- 
penaable  as  the  baais  of  a  motion  to  Taoate  a  judgment  regularly  en- 
tered. 

Appeal  from  Superior  Court,  San  Francisco. 

D.  L.  Smoat  for  appellants. 
McJUister  dt  Bergin  for  respondent. 

By  the  Coubt: 

This  is  an  appeal  from  a  final  judgment  and  an  order  deny- 
ing a  motion  to  vacate  and  set  it  aside. 

Defendants  were  regularly  served  with  process.  One  of 
them  appeared,  demurred  and  answered;  tne  other  did  not. 
The  demurrer  was  overruled.  The  case  was  tried;  but  at  the 
trial  defendants  were  not  present  by  themselves  or  counsel, 
and  the  Court,  after  hearing  the  evidence  of  the  plaintiff,  gave 
judgment  against  both  defendants. 

Tke  Court  had  jurisdiction  of  the  subject-matter  and  of  the 

Ersons  of  defendants,  and  there  is  no  error  apparent  on  the 
)e  of  the  judgment-roll. 

On  the  motion  to  vacate  the  judgment  there  was  no  affidavit 

of  merits.     Such  an  affidavit  was  indispensable  as  the  basis 

ci  the  motion.     (Parrot  v.  Den,  34  Cal.  79;  Prancia  v.  Oox,  33 

id.  823;  BaOeyy.  laafe,  29  id.  422;  People  v.  Bains,  23  id.  129.) 

Judgment  and  order  affirmed.* 

Depabtment  No.  2. 


[Tiled  AprU  18,  1883.] 
No.  7598. 

Mccracken,  appellant, 

V. 

PACIFIC  COMMEBCIAL  COMPANY  et  al..  Respondents. 

OiTT  SijIP  Lot — ^Ejsoticriit — ^Eyidbnos — Statucb  of  Limititionb.  Eject- 
ment for  a  "  city  slip  lot "  in  San  Franoisoo.  Defendants  relied  on 
the  Statnte  of  limitations,  and  the  trial  Oonrt  found  in  their  favor. 
On  appeal  held,  if  the  statute  could  be  relied  on,  such  defense  is  made 
out. 

Id. — ^Id.  Plaintiff  contended  the  statute  did  not  run  because  the  lot  sued 
for  was  held  by  the  city  and  county  of  San  Francisco  for  the  public 
use.    But  held,  there  is  no  evidence  of  such  fact  in  the  record. 
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Appeal  from  Superior  Court,  San  Francisco. 

B.  8.  Brooks  for  appellant. 
B.  B.  Walldce  for  respondents. 

Thobnton,  J.,  delivered  the  opinion  of  the  Court: 

Action  of  ejectment  against  B.  C.  Hastings  and  other  de- 
fendants, who  were  his  tenants. 

If  the  Statute  of  Limitations  could  be  relied  on  as  a  defense 
in  this  case,  our  opinion  is  that  such  defense  is  made  out. 

It  is  contended  that  the  Statute  of  Limitations  did  not 
run  as  to  the  lot  sued  for,  for  the  reason  that  it  was  held  by 
the  city  and  county  of  San  Francisco  for  the  public  use. 

There  is  no  evidence  of  this  in  the  bill  of  exceptions,  and 
no  such  fact  is  found.  This  being  the  case,  no  such  fact  is 
before  us  for  consideration. 

If  any  such  matter  appeared  in  evidence,  we  must  hold,  as 
the  case  is  presented  to  us,  that  it  was  negatived  by  the 
Court  below.  Under  these  circumstances  we  are  of  opmion 
the  contention  of  the  appellant  cannot  be  maintained,  and  we 
cannot  say  that  the  Court  below  was  wrong  in  holding  that 
plaintiff's  action  was  barred  by  the  Statute  of  Limitations. 

We  find  no  error  in  the  record,  and  the  judgment  and 
order  are  affirmed. 

We  concur:    Myrick,  J.;  Sharpstein,  J. 

Depabtment  No.  2. 


[Filed  April  10,  1883.] 

No.   8179. 

HATES,  Respondent,  v.  KINSMAN,  Appellant. 

Appeal — Judghknt-boll — Pledqe.  Oomplaint  for  foredosare  of  pledge. 
Judgment  for  plaintiff.  Appeal  on  jadgment-roU.  No  error  appar- 
ent. The  oomplaint  states  a  cause  of  action,  and  the  findings  sup- 
port the  judgment.  The  Oonrt  found  upon  all  the  issues  in  favor  of 
plaintiff. 

Appeal  from  Superior  Court,  San  Francisco. 

Moses  O,  Cobb  for  appellant. 

William  H.  H.  Hart  for  respondent. 

By  the  Ooubt: 

This  is  an  appeal  from  a  judgment,  and  the  record  before 
us  consists  of  the  judgment-roll  alone.  If  the  complaint 
states  facts  sufficient  to  constitute  a  cause  of  action,  and  the 
findings  of  the  Court  support  the  judgment,  we  cannot  dis- 
turb it.  The  Court  found  upon  all  the  issues  in  favor  of  the 
plaintiff,  and  we  are  satisfied  that  the  findings  support  the 
judgment.  The  complaint,  in  our  opinion,  states  facts  suffi- 
cient to  constitute  a  cause  of  action. 

Judgment  affirmed. 
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Depabtment  No.  1. 


[Filed  AprU  20, 1883.] 

No.   7694. 

HINKLE,  Bespondent,  v.  HIS  CREDITOBS,  Appellants. 

Imbolyenot — Abbionbx  Obeditob — FsAUD— Opposition.  Under  the  insolv- 
ent  law  of  1852  ^  Stats.  1852,  p.  69,)  it  was  oompetent  for  the  regu- 
larly-elected assignee,  though  a  schedule  creditor,  to  file  a  demurrer 
and  opposition  to  the  insolvent's  discharge,  on  the  ground  of  fraud, 
etc.,  and  until  the  issue  was  disposed  of,  it  was  erroneous  to  discharge 
such  insolvent. 

Appeal  from  Superior  Court,  San  Francisco. 

Wilson  and  Otis  for  appellants. 
T.  V.  O^Brien  for  respondent. 

MoKee,  J.,  delivered  the  opinion  of  the  Court: 

This  is  a  proceeding  by  Hinkle,  the  respondent,  to  be  ad- 

?'  idged  an  insolvent  debtor,  and  discharged  from  his  debts, 
he  proceeding  was  commenced  under  the  provisions  of  the 
Statute  of  Insolvency,  passed  March  4, 1852.  In  the  schedule 
filed  by  the  petitioner,  Moody,  the  appellant  herein,  was 
named  as  a  creditor,  to  whom  the  insolvent  owed  a  balance 
of  $4,000  upon  a  promissory  note.  At  a  meeting  of  the  cred- 
itors of  the  insolvent,  on  the  day  fixed  by  the  Court  for  the 
appointment  of  an  assignee,  pursuant  to  notice  given  for  that 
purpose.  Moody  was  elected  assignee.  As  such  he  qualified 
and  entered  upon  the  duties  of  his  office.  But  as  a  creditor 
of  the  estate  he  also  demurred  to  the  petition  of  the  in- 
solvent, and  at  the  same  time  filed  a  written  opposition  to  his 
discharge,  upon  the  grounds  that  he  had  committed  fraud  in 
willfully  and  knowingly  omitting  from  the  schedule  of  his 
property  several  parcels  of  real  estate,  of  which  he  was  really 
the  owner,  but  for  which,  before  filing  his  petition  in  insolv- 
ency, he  had  executed  and  delivered  to  his  father  sham 
deeds,  with  intent  to  defraud  his  creditors. 

The  Court  overruled  the  demurrer,  and  ^  on  motion  of  the 
attorney  for  the  insolvent,  struck  from  the  files  the  written 
opposition  accusing  the  insolvent  of  fraud. 

The  statute  under  which  the  proceeding  was  had  provided 
for  the  filing  of  such  an  opposition,  by  a  schedule  creditor 
of  the  insolvent,  and  prescribed  the  duty  of  the  Court  with 
reference  to  it. 

Section  20  provided  as  follows :  *'  That  in  case  after  the  ap- 
pointment of  said  assignees,  any  one  or  more  of  the  creditors 
of  the  insolvent  debtor  should  deem  it  necessary  to  oppose  it, 
on  the  ground  of  some  fraud  having  been  committed  by  the 
said  insolvent  debtor,  or  of  the  appointment  not  having  been 
legally  made,  he  shall  within  ten  days  next  following  the  ap- 
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pointment  of  said  assignees,  lay  before  the  Court  which  has 
already  taken  cognizance  of  the  case,  Ms  written  opposition, 
stating  specially  the  several  facts  of  nnlhi^  of  the  said  ap- 

S ointment,  or  of  fraud  by  him  alleged  against  the  insolveiit 
ebtor,  whereupon,  in  case  of  accusation  of  fraud,  after  having 
received  the  said  insolvent  debtor's  answer,  the  Court  shaU 
order  a  jury  to  be  summoned  of  not  less  than  six  men,  to  be 
summoned  in  the  same  manner  as  juries  are  summoned  in  the 
District  Court,  for  the  purpose  of  deciding  on  the  said  action." 
Filed,  as  the  oppositon  was,  within  the  time  prescribed  by 
that  section,  and  by  the  appellant  as  a  creditor,  who  had 
proved  and  filed  his  claim  according  to  law,  the  opposition 
was  a  part  of  the  proceeding  authorized  by  the  insolvent 
law;  and,  upon  being  filed,  it  raised  an  issue,  which  involved 
a  question  of  fraud,  which  it  was  the  duty  of  the  insolvent 
to  meet,  and  of  the  Court  to  hear  and  determine.  This  issue 
the  insolvent  had  the  right  to  meet,  either  by  demurrer 
or  answer  to  the  opposition  containing  the  allegations  of 
fraud.  {Wilson  v.  His  Creditors,  32  Cal.  407.)  On  failure  or 
refusal  to  demur  or  answer,  the  Court,  as  in  ordinary  cases, 
could  order  a  dismissal  of  the  proceeding  for  failure  to  pros- 
ecute. (Sanborn  v.  His  Creditors,  37  id.  699.)  On  filing  an 
answer  the  duty  was  imposed  on  the  Court  to  try  and  de- 
termine the  issue  as  prescribed  by  Sections  20,  21  and  22  of 
the  insolvent  law;  but  until  the  issue  was  disposed  of  on  de- 
murrer or  answer,  it  was  erroneous  to  discharge  the  insolvent. 

'  The  fact  that  the  opposition  was  filed  by  a  creditor  who  had 
been  elected  assignee,  did  not  prejudice  his  right  to  mab 
it — did  not  affect  its  validity  nor  oust  the  jurisdiction  of  the 
Court  to  hear  and  decide  the  issue  raised  by  it.  As  assignee, 
he  was  entitled  to  all  the  property  of  the  insolvent,  from  and 
after  the  surrender,  even  if  it  was  not  mentioned  in  the 
schedule  (PoeMmann  v.  Kennedy,  48  Cal.  201),  and  when  ob- 
tained, he  would  hold  it  in  trqst  for  the  benefit  of  all  the 
creditors  and  of  the  insolvent  himself,  subject  to  the  proceed- 
ing in  which  he  was  acting  as  assignee.  Bv  that  relation  to 
the  estate  he  did  not  waive  nor  lose  any  of  his  rights  as  a 
creditor.  In  his  capacity  as  creditor  he  had  the  right  to  at- 
tack the  proceeding  in  insolvency  as  a  fraud  upon  the  cred- 
itors. The  insolvent  statute  of  1852  was  not  intended  for  the 
benefit  of  fraudulent  insolvent  debtors.  (Stat.  1852,  Sees.  27, 
28,  29.)  Striking  the  opposition  from  the  files  was,  therefore, 
erroneous.     (Davenport  v.  His  Creditors,  10  Pao.  L.  J.  416.) 

Judgment  and  order  reversed,  and  cause  remanded  for  fur- 
ther proceedings. 

We^ concur:  Boss,  J.,  McKinstry,  J. 


HUTOHIMSON  V.   AiNSWOBTH  ET  AL.  261 


Depabtment  No.  2. 


rKled  March  28,  1883.J 

No.  7611. 

HUTCHINSON,  Appellant. 

V. 

AINS WORTH  ET  AL.,  Respondents. 

MiBiBBT)  Woman — Mobtoaob — Oxbtutoatb — ^Notaby.  The  certificate  of 
acknowledgment  was  defeotiye  in  that  it  did  not  state  that  the  notary, 
upon  the  examination  without  the  hearing  of  her  husband,  made  the 
married  woman  acquainted  with  the  contents  of  the  instrument. 
Section  1186  of  the  Oiyil  Code  requires  that  such  separate  examination 
must  embrace  as  well  the  making  her  acquainted  with  the  contents 
of  the  instrument  as  the  acknowledgment  by  her;  and  Section  1191 
gi^es  the  form  of  the  certificate  in  very  plain  language. 

lifti — ^Id.  When  the  acknowledgment  is  properly  made  but  defectiTcIy  certi- 
fied, a  party  interested  may  have  an  action  to  correct  the  certificate. 
(Sec.  1202  0.0.)  There  is  no  objection  to  the  joining  this  action  with 
Uie  action  for  foreclosure. 

lb.— Id.  The  Oourt  should  have  permitted  plaintiff  to  amend  her  complaint 
and  prove,  if  she  could,  that  the  acknowledgment  was  actually  taken 
in  compliance  with  the  statute,  and  have  judgment  correcting  the 
certificate. 

Appeal  from  Superior  Court,  Alameda  County. 

Beade  and  Bdcher  for  appellant. 
lyler  dk  Tyler  for  respondents. 

By  the  Coubt  : 

The  certificate  of  acknowledgment  was  defective  in  that  it 
did  not  state  that  the  notary,  upon  an  examination  without 
the  hearing  of  her  husband,  made  the  married  woman  ac- 

Jnainted  with  the  contents  of  the  instrument.  Section  1186 
'.  G.  requires  that  such  separate  examination  must  embrace 
as  well  uie  making  her  acquainted  with  the  contents  of  the 
instrument  as  the  acknowledgment  by  her;  and  Section  1191 

S'yes  the  form  of  the  certificate  in  very  plain  language.  The 
ourt,  therefore,  did  not  err  in  sustaining  defendants' 
objection  to  the  admission  of  the  mortgage  in  evidence. 
^  When  the  acknowledgment  is  propeny  made,  but  defec- 
tively certified,  a  party  interested  may  have  an  action  to 
correct  the  certificate.  (Sec.  1202  C.  C.)  We  see  no  objec- 
tion to  the  joining  this  action  with  the  action  for  foreclosure. 
The  Court  should  have  permitted  plaintiff  to  amend  her  com- 
plaint and  prove,  if  she  could,  that  the  acknowledgment  was 
actually  taken  in  compliance  with  the  statute,  and  have  judg- 
ment correcting  the  certificate. 

Judgment  and  order  reversed,  and  cause  remanded  for 
proceedings  in  accordance  with  tibis  opinion. 
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Depabtdcent  No.  2. 


[Filed  April  14,  1883.] 

No.  8949. 

HOME  LOAN  ASSOCIATION 

V. 

WILKINS  ET  AL.,  (KING,  Petitionbb.) 

MoBTOAOE — ^Execution — Judomskt — ^Appbaij — ^Defioisnot — Undbbtakdici — 
P08SX8810N.  The  undertaking  in  regard  to  a  deficiency  where  the 
judgment  appealed  from  is  for  the  sale  of  mortgaged  premisefli  is  r»- 
qnired  only  in  the  case  of  an  appellant  in  posseasion  of  the  premiws 
adjudged  to  be  sold.     (946  G.  0.  P.) 

Supersedeas. 

Latvrence  for  petitioner. 
Brandon  for  respondent. 

By  the  Ooubt  (Mtbiok,  Thornton  and  Shabpstein,  JJ.): 

This  is  an  application  for  an  order  staying  the  execntioii  of 
a  judgment  for  the  sale  of  mortgaged  premises.  The  appli- 
cation is  made  on  behalf  of  a  party  claiming  an  interest  in 
the  premises  subsequent  and  subject  to  the  mortgage. 

We  are  of  the  opinion  that  the  moving  party  (King)  is 
entitled  to  the  order.  The  undertaking  in  regard  to  a  defi- 
ciency where  the  judgment  is  for  the  sale,  of  mortgaged 
premises  (see  Section  945  C  C.  P.)  is  required  only  in  the 
case  of  an  appellant  in  possession  of  the  premises  aajudged 
to  be  sold.  This  we  consider  to  be  the  meaning  of  the  sec- 
tion just  referred  to,  and  in  this  opinion  we  all  concur.  Coun- 
sel for  petitioner  will  prepare  an  order  and  submit  it  to  the 
Court. 


Depabtment  No.  2. 


[Filed  April  14,  1883.] 

No.  8820. 

ROEDING,  Respondent,  v,  PERASSO,  Appellant. 

Appeal — Gxbtifioate.    Motion  to  dismiss  appeal  on  Clerk's  certifloate  for 
failure  to  file  transcript  in  time  granted. 

Appeal  from  Superior  Court,  San  Francisco. 

Babb  and  Pringle  for  appellant. 
L.  Quint  for  respondent. 

By  the  Coubt  (Thornton,  Shabpstein  and  Mtbiok,  JJ.) : 
The  motion  to  dismiss  the  appeal  herein  is  granted,  the 
showing  being  sufficient. 
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Depabtment  No.  2. 


[Filed  April  18, 1883.J 

No.  7576. 

DTEB,  Bespondent,  v.  ETAN  et  al.,  Appellants. 

Stbbbt  Abbessmkmt—Demand.  a  larget  sum  was  demanded  than  was 
legally  due  under  the  contract,  and  for  the  reasons  stated  in  Dyer  r. 
Chase,  52  Gal.  440,  the  judgment  is  reversed. 

Appeal  from  Superior  Court,  San  Francisco. 

Campbell,  Fox  dt  Campbdl  and  WhUtemore  dh  McKee  for 
appellants. 

Wood  and  Bates  for  respondent. 

By  the  Coubt: 

Thi^  case  is  similar  to  Dyer  v.  Chase^  52  Cal.  440.  A 
larger  sum  was  demanded  than  was  legally  due  under  the 
contract,  and,  for  the  reasons  stated  in  that  case,  the  judg- 
ment is  reversed  and  cause  remanded. 


Depabtment  No.  2. 


[Filed  April  14,  1883.] 

No.  8095. 

lilNEHAN,  Respondent,  v.  JOOST,  Appellant. 

FiKDXKO — New  Tbiaii.  As  there  is  some  evidence  tending  to  support  the 
finding,  the  order  denying  the  motion  for  new  trial  will  not  be  di»- 
tnrbed. 

Appeal  from  Superior  Court,  San  Francisco. 

Clark  and  Pillsbury  for  appellant. 
Lloyd  Baldwin  tor  respondent. 

By  the  Court  (Thornton,  Myrick  and  Sharpstein,  JJ.)  : 

The  finding  that  the  defendant  B.  Joost  obtained  from  the 
plaintiff  an  assignment  of  the  lease  in  controversy  without 
consideration  and  through  fraud  and  deceit,  is  attacked  on 
the  ground  that  it  is  not  justified  by  the  evidence.  We  have 
carefully  examined  that  which  is  relied  on  to  sustain  that 
finding,  and  have  come  to  the  conclusion  that  there  is  some 
evidence  tending  to  support  it.  Such  being  the  case,  we  cannot 
disturb  the  order  denying  the  motion  for  a  new  trial. 

No  error  appearing  in  the  record,  the  judgment  and  order 
are  affirmed. 
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Id  the  Circuit  Court  of  the  United  States, 

NINTH  cntcurr,  distbict  of  oalifobnia. 


PACIFIC  COAST  MINING  AND  MILLING  COMPANY 

JAMES  SPAJEIGO  et  al., 

AND 

PACIFIC  COAST  MINING  AND  MILLING  COMPANY 

V. 
L.   FICK  ET  AL. 


1.  Patbnt  to  LAMse  Ekbbacino  Minxs.    Where  a  patent  to  lands  is  if 

by  the  United  States,  it  carries  all  mines  in  the  lands  patented,  to 
which  no  right  has  attached  at  the  time  the  patent  issnes. 

2.  Vatkst  KkiiAtbs  to  Entby.    Where  a  purchaser  enters  and  pays  for  a 

tract  of  public  lands,  receiying  a  certificate  of  parohase  therefor,  the 
patent,  subsequently,  issued  in  pursuance  of  such  certificate,  relatei 
to,  and  takes  effect  from,  the  date  of  the  entry. 

3.  BssBBYATioN  IM   Patknt  OF  BioBT  TO  WoKK  A  MiNS.    Where  a  pat- 

ent to  public  land,  reserres  the  right  of  a  proprietor  of  a  mining 
vein,  or  lode,  to  extract  and  remove  his  ore  therefrom,  should  it  Im 
found  to  penetrate,  or  intersect  the  lands  granted  by  the  patent,  the 
reservation  refers,  only,  to  parties,  who  are  proprietors  at  the  time, 
when  the  right  of  the  patentee  attaches  to  the  land,  or  the  date  of  the 
entry,  or  patent. 

Before  Sawyer,  Circuit  Judge. 

Oarber,  Thornton  &  Bishop,  and  F.  W,  Cole  for  plaintiff. 
C.  W,  Cross  for  defendants. 

Sawyer,  Circuit  Judge : 

In  the  first  case,  the  grantor  of  plaintiff  entered  and  paid 
for  the  land  described  in  the  complaint,  at  the  rate  of  $1.25 
per  acre,  at  the  proper  land  office,  and  received  his  certifi- 
cate of  purchase,  on  December  19,  1874.  In  pursuance  of 
his  purchase,  a  United  States  patent  in  the  usual  form  issued 
to  him  on  September  6,  1876.  In  March,  1880,  the  grantors 
of   defendants  located,  in  the    usual  way,  a  gold-bearing 

auartz  lode,  under  the  surface  on  the  landin  question,  which 
ley,  and  the  defendants,  worked  under  ground,  by  means  of 
a  tunnel  extended  into  it  from  without  the  boundaries  of  the 
land.  Defendants  claim  title  under  this  mining  location. 
The  patent  to  the  plaintiff's  grantor  contained  uie  clause: 
'^  Subject  to  any  vested  and  accrued  water  rights  for  mining, 
^'  agricultural,  manufacturing,  or  other  purposes,  and  rights 
**  to  ditches  and  reservoirs  used  in  connection  with  sach 
"  water  rights,  as  may  be  recognized  and  acknowledged  by 
**  the  local  customs,  laws  and  decisions  of  Courts;  and,  also, 
"  subject  to  the  right  of  the  proprietor  of  a  vein,  or  lode,  to 
*'  extract  and  remove  his  ore  therefrom,  should  the  same  be 
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"  foand  to  pendraie^  or  intersect  the  premises  hereby  grarUed,  as 
"  provided  by  law.^^  Defendants  insist  that  the  mine,  subse- 
qaentlj,  located,  is  embraced  in  this  provision,  ''also,  sub- 
"  ject  to  the  right  of  the  proprietor  of  a  vein,  or  lode  to  ex- 
''  tract  and  remove  hid  ore  therefrom,  should  the  same  be 
'*  found  to  penetrate  or  intersect  the  premises  hereby  granted 
'*  as  provided  by  law."  The  language  of  exception  strictly 
eonstraed,  seems  to  refer  onl^  to  mines  located  outside  the 
lands,  which  by  their  dip,  or  inclination,  penetrate  or  inter- 
sect the  land  patented,  and  not  to  mines  discovered  and 
located  within  it.  But  however  this  may  be,  the  language, 
certainly,    does  not  mean,  parties  claiming  to  be    ''pro- 

Erietors"  who  locate  mines  after  the  issue  of  the  patent, 
at  only  persons  who  are  ''the  proprietors"  of  mines  at 
the  time  when  the  patentee's  rights  attached.  When 
the  patent  issues,  it  covers  everything  embraced  in  the 
land  to  which  no  prior  right  has  attached,  otherwise,  the 
Act  would  not  have  reserved  the  rights  of  "  the  proprietor  of 
a  vein,"  but  would  have  reserved  the  vein  itself.  There  can 
be  no  right  of  a  "proprietor,"  to  reserve  unless  there  is  a 
proprietor,  who  has  rights  to  protect,  at  the  time  the  reser- 
vation is  made.  The  patent  passed  the  entire  title  as  against 
any  subsequent  locator,  and  that  being  so,  no  legal  right 
could  be  acquired  against  the  patentee  by  a  subsequent  loca- 
tion. No  man  could  become  the  proprietor  of  a  mine  al- 
ready granted,  except  by  purchase  from  the  grantee.  The 
Eitent  cannot  be  attacked  collaterally  in  this  action.  The 
nd  officers  were  charged  with  the  duty  of  ascertaining 
whether  the  lands  were  subject  to  be  patented  or  not,  and 
their  determination  is  conclusive,  at  least,  in  this  action. 
The  case  of  Sted  v.  St.  Louis  Smelting  and  Refining  Co.^  de- 
cided at  the  present  term  of  the  Supreme  Court,  is  emphatic 
on  this  point.  But  the  same  principle  has  been  established 
by  numerous  prior  decisions  of  that  Court:  Smelting  Co.  v. 
imp,  104  U.  S.  636;  QuinbyY,  Gonlan,id.  426;  Moore  v.  Bob- 
Wn«,  96  id.  530;  Shepley  v.  Cowan,  91  id.  330;  Johnson  v. 
Ibmley,  13  Wal.  72;  Vance  v.  Bnrbank,  101  U.  S.  519.  In 
the  other  case  against  Fick  et  al.,  the  grantor  of  the  plaintiff 
entered  the  land,  paid  for  it,  and  received  his  certificate  of 

Surchase  on  December  19,  1874"  ^^^  mining  location  of 
efendants  was  made  August  14,  1875,  while  the  patent  is- 
sued upon  the  certificate  of  purchase,  is  dated  September  6, 
1876.  The  difference  between  this  and  the  other  case,  is, 
that  in  this  case  the  mining  location  was  made  after  the^entry 
and  payment  for  the  land,  but  before  the  patent  issued;  while, 
in  the  other,  the  mining  location  was  not  made  till  after  the 
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patent  issued.  But  this  can  make  no  difference  in  the  rights 
of  the  parties.  The  purchaser  became  the  equitable  owner 
of  the  land  the  moment  he  entered  and  paid  for  it,  and  re- 
ceived his  certificate  of  purchase.  From  that  time,  the  United 
States  had  no  real  interest  in  the  land.  It  oiilj  held  the  dry 
legal  title  in  trust  for  the  purchaser,  pending  the  usual  neces- 
sary delay  in  issuing  patents,  and  the  patent  only  perfected 
the  title,  the  right  to  which  had  already  vested.  Lands  cease 
to  be  public  lands,  when  entered  and  paid  for.  PeopU  v. 
Shearer y  30 Gal.  648;  Oioynney.  Ntawanger^  15  0. 368;  Astrom 
V.  Hammond,  3  McLean,  108;  Carroll  v.  Perry,  4  McLean, 
26;  Carroll  v.  Safford,  3  How.  441;  WUherspoon  v.  Duncan,  i 
Wal.  210,  219;  Hmhea  v.  V.  8.,  id.  232;  U.  M.  d  Mi.  Co.  t. 
Danberg,  2  Saw.  4M. 

When  the  patent  finally  issues  it  attaches  itself  to  the  entry, 
and  relates  to  the  date  of  the  entry.  It  is  regarded  for  the  pur- 
pose of  protecting  the  rights  of  the  patentee  against  parties 
seeking  to  acquire  intervening  rights,  as  if  issued  at  the  date 
of  the  entry.  The  entry  and  patent  are  regarded  as  one  title. 
Bagndl  v.  Broderick,  13  Pet.  450-1;  OiHon  v.  Choteau,  13 
Wal.  93;  SJiepley  v.  Cotmn,  91  U.  S.  337;  Smelting  Co.y. 
Kemp,  104  U.  S.  647;  Hayner  v.  Stanley,  8  Saw.  225.  The 
title  of  the  plaintiff  dates  from  the  date  of  the  entry,  and 
payment,  and  not  from  the  date  of  the  patent;  and  the  res- 
ervation in  the  patent  relates  to  that  date,  and,  therefore, 
antedates  the  mining  location  of  the  defendants.  The  plain- 
tiff in  each  case  has  the  legal  title  to  the  mine,  as  well  as 
the  land,  and  is  entitled  to  recover  the  lode  from  which  it  has 
been  ousted,  and  it  is  so  ordered. 

April  16,  1883.     . 

New  Law  Pablications. 

The  Coxtnty  Govebnmbnt  Bill. 

A.  Carlisle  &  Co.,  226  California  St.,  San  Francisco,  hare 
issued  copies  of  this  important  statute  in  a  very  neat  little  book, 
bound  in  red  cloth,  and  containing  a  tabulated  statement  of  ihe 
names  of  all  the  counties,  county  seats,  county  populations,  sal- 
aries of  county  officers,  and  classification  of  the  counties  accord- 
ing to  the  new  law.  It  will  prove  very  convenient  while  the  bar 
is  waiting  for  the  official  publication. 

Ak  Epitome  of  LEADiNa  Commoii  Law  Cases,  Fifth  Edition.    By 
John  Indermaur;  American  edition  by  Charles  A.  Bucknam 
and  Bordmann  Hall,  of  the  Boston  Bar.     Soule  &  Bug- 
bee,  Boston,  Publishers. 
This  is  a  useful  book  to  students,  it  being  chiefly  intended  as 

a  guide  to  Smith's  Leading  Cases. 
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Current  Topics. 

LORD  CHIEF-JUSTICE  COLERIDGE. 

The  following  letter  was  addressed  by  the  Lord  Chief-Justice 
to  the  committee  of  arrangements  of  the  Bar  Association  of  the 
State  of  New  York,  in  answer  to  an  invitation  to  be  present  at 
the  association's  next  annual  meeting: 

Gkntlehen:  Your  letter  of  January  31st  has  just  reached  me. 
Allow  me  to  oflfer  to  you,  and  through  you  to  the  bar  of  New 
York,  my  grateful  thanks  for  the  invitation  which  it  contains.  I 
acknowle<^e  in  that  invitation  a  striking  mark  of  the  kindly  feel- 
ing entertained  by  the  lawyers  of  a  great  American  State  toward 
the  lawyers  of  England,  engaged  as  we  are  in  the  common 
practice  of  a  common  profession,  and  bound  by  a  law  in  many 
respects  the  same.  It  is  matter  of  regret  to  me  that  the  distinc- 
tion you  confer,  and  the  kindness  you  offer,  should  be  conferred 
and  offered  in  regard  of  one  who  unaffectedly  feels  his  entire 
unfitness  to  represent  the  great  traditions  of  a  body,  of  which 
he  chances  to  be  the  highest  non-political  member;  but  as  I 
cannot  look  upon  the  compliment  as  personal,  so  neither  ought 
personal  considerations  to  influence  me  in  accepting  or  declining 
it.  I  do  not  feel  free  to  refuse  an  invitation  so  cordial  and 
generous  as  yours,  and  I  accordingly  accept  it  and  thank  you 
for  it.  Two  things  only  further  it  is  fit  that  I  should  say:  My 
public  duties  make  it  impossible  for  me  to  leave  England  before 
August  10th  or  12th,  a  time  which  I  fear  may  be  inconvenient  to 
you,  but  as  to  which  the  duties  of  my  office  leave  me  no  choice. 
Lastly,  I  am  obliged  to  add,  that  since  an  illness  with  which  I 
was  visited  in  November,  I  have  not  regained  my  health  and 
strength;  and  it  is  therefore  possible,  though  I  hope  not  likely, 
that  1  may  be  unable,  from  want  of  strength,  to  undf^rtake  the 
visit.  Should  I  be  unhappily  prevented  from  coming  from  this 
cause  (no  other  will  prevent  me),  I.  need  not  say  I  will  give  you 
the  timeliest  notice  in  my  power. 

I  am,  gentlemen,  with  great  respect, 

Your  obliged  and  obedient  humble  servant, 
1  Sussex  Square,  London,  W., )  Coussedoz, 

February  10,  1883.  ) 
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The  invitation  to  the  Chief  Justice  will  be  taken  by  the  legal 
profession  in  England  as  a  compliment  to  English  lawyers.  The 
profession  do  not  shate  Lord  ^oleridge's  doubts,  but  are  confi- 
dent that  he  will  fitly  and  gracefully  represent  them  beyond  the 
Atlantic,  and  wish  him  health  to  undertake  the  visit,  and  a  pros- 
perous voyage  out  and  home — safe  even  from  the  perils  of  in- 
terviewing, which  ordeal  few  will  know  better  how  to  encounter.— 
Law  Journal, 


A.5QUESTI0N  OF   PLEADING. 

A  passenger,  who  was  injured  while  on  board  of  a  train,  alleged 
simply,  '*  that  he  was  injured  by  the  derailment  of  the  train  on 
which  he  was  traveling,  and  that  the  injury  resulted  from^neg- 
ligence  on  the  part  of  the  defendant,  the  railroad  company," 
but  he  did  not  state  in  what  the  negligence  consisted.  Circoitr 
Judge  McCrary  held  this  to  be  sufficient,  stating  that  a  passenger 
need  only  state  in  the  declaration  generally  that  the  injury  was 
the  result  of  defendant's  negligence;  but  that  an  employee 
might,  perhaps,  be  required  to  specify  in  the  complaint  ihe  facts 
constituting  the  negligence. 

The  learned  Justice  holds  that  '^  there  is  a  material  difference 
between  a  suit  by  an  employee  and  a  suit  by  a  passenger  for 
personal  injury,"  and  bases  the  distinction  upon  the  following 
grounds,  viz. :  ''A  passenger  has,  as  a  general  thing,  no  means 
of  knowing,  what  has  caused  the  accident  or  injury.  He  has 
nothing  to  do  with  the  operation  of  the  road.  He  may  be  only 
one  of  a  thousand  passengers,  occupying  one  of  many  coaches. 
H^  may  be  so  seriously  injured  as  to  be  unable  to  inquire  into 
the  causes  of  the  accident.  He  may  be  killed,  and  suit  may  be 
brought  by  his  representatives."  We  think  this  distinction  not 
very  clear.  Does  it  apply  to  all  employees,  or  only  to  employees 
actually  engaged  on  board  of  the  train  ?  Does  it  apply  equally 
to  all  employees  actually  engaged  on  the  particular  train  ?  One 
of  these  ''may  be  so  seriously  injured  as  to  be  unable  to  inquire 
into  the  causes  of  the  accident,"  or  he  *'  may  be  killed,  and  suit 
may  be  brought  by  his  representatives,"  just  like  a  passenger. 
The  engineer  may  have  better  ''  means  of  knowing  what  has 
caused  the  accident"  than  would  the  conductor,  or  porter,  or 
brakeman.  Would  he  have,  to  ba*more  specific  because  of  this 
knowledge  or  opportunity  of  acquiring  it? 

The  rule  shoiild  be  the  same  in  all  cases.  The  plaintiff  should 
allege  negligence  .generally.  Upon  the  trial  he  should  show, 
enough  ''  ib  raise  a  presumption  of  negligence  on  the  part  of 
defendant ;"  this  varying,  of  course,  with  each  particular  case. 
{Clark  V.  C.  B.  &  Q,  R,  E,  Co.,  15  Fed.  Eep.  588.) 
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Depabtment  No.  2.^ 


[Piled  April  19,  1883.] 

No.  7836. 

l^IBSOH  ET  AL.,  Respondents,  v.  BRIGAED,  Appellant. 

EjBcncEiiT — Ck>MPiiAi]!n!< — ^Plbading — ^Action — Titlb — Lbasb.  A  complaint 
in  ejectment  need  show  no  more  than  that  at  the  time  of  the  com- 
mencement of  the  action  plaintiff  is  entitled  to  the  possesBion  of  the 
demanded  premises,  and  that  the  same  is  unlawfully  withheld  from 
him  by  defendant.  It  need  not  show  that  plaintiff  will  be  entitled  to 
sneh  possession  at  any  future  period  of  time. 

Id.— Id.  There  is  nothing  in  our  Code  which  provides  for  anticipatory 
pleading. 

Id. — ^Id.  It  doee  not  appear  that  plaintiffs'  right  to  recover  terminated  during 
the  pendency  of  the  action. 

SuFFLBicsMTAii  Anbwbb — EviDBNOB.  If  thc  exndence  first  disclosed  the  fact 
that  plaintifb'  right  to  recover  had  expired  pending  the  action,  the 
fact  should  have  been  pleaded  in  a  supplemental  answer. 

Motion — Judombnt — TsiAZi.  The  complaint  stated  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  defendant  did  not  move  for  judgment 
before  the  trial  on  the  ground  that  it  appeared  on  the  face  of  the  qpm- 
plaint  the  plaintiffs'  right  to  recover  had  terminated  during  the  pend- 
ency of  the  action. 

"Lease — Vbbdigt.  The  allegations  in  regard  to  leases  are  mere  surpluBagep 
Strike  them  all  out  and  sufi^cient  remains  to  oon^tute  a  good  com- 
plaint in  ejectment,  and  the  evidence  would  be  sumbient  to  justify  the 
verdict.  '     *    '"^t'. 

Id. — Id.  Assuming  that  at  the  tline  of  defendaxre's  entry  plaintiffs  were  in 
actual  possession,  and  that  at  the  time  of  the  .commencement  of  their 
action  they  were  entitled  to  recover,  that  right  did  not  terminate, by 
reason  of  tiie  expiration  during  the  pendency  'Of  tM6  action  of  the  t^ni 
of  the  lease  between  them  and  a  stranger  to  the  action,  although  it 
appeared  that  as  between  them  and  their  lessor  their  right  to  posses- 
sion had  terminated  during  the  pendency  of  the  action. 

Public  LAMna — Tbespassbb — I^bb-emption.  Plaintiffs  had  been  in  the  actual 
possession  of  the  land  for  many  years,  during  which  they  had  culti- 
vated and  improved  it,  and  it  was  inclined  by  a  substantial  fenoe. 
While  they  were  so  in  possession  defendant  forcibly  entered  and  took 
poeaession.  He  attempts  to  justify  such  entry  on  the  sole  ground  of 
ita  being  made  for  the  purpose  of  pre-empting  the  land.  Held,  land 
so  occupied,  fenced  and  cultivated,  is  not  open  to  settlement  and  entry 
under  the  pre-emption  laws  of  the  United  States. 

Id. — Id.  The  simple  fact  that  a  plaintiff  was  in  the  aetiuU  powession  at  the 
time  of  a  forcible  intrusion  would  entitle  him  to  recover  as  against  a 
naked  intruder,  who  had  entered  without  title  or  coloi^of  right. 

PBasmcFTioM.  If  the  land  be  public  land  of  the  United  States,  ti^e  law,  as 
against  a  mere  trespasser,  .will  conclusively  presume  a  grant  from  the 
United  States  to  the  person  who  first  ol^tained  actual  possession. 
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Appeal  from  Superior  Court,  San  Francisco. 

Maatick,  Belcher  &  Mastick,  and  Crocker  for  appellant. 
Geo.  A,  Nourse  for  respondents. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 

The  counsel  for  defendant  insists  that  although  the  plain- 
tiffs were  in  the  actual  possession  and  occupation  of  the  de- 
manded premises  at  the  time  of  the  entry  and  ouster  by  the 
defendant,  their  possession  was  not  of  that  kind  which  would 
enable  them  to  maintain  an  action  of  ejectment  against  any 
one  who  might  enter  upon  the  premises  by  force  and  violence. 
And  this  insistence  is  oased  upon  certain  allegations  in  the 
complaint  to  the  effect  that  one  Naphtaly  was  at  the  time  of 
the  commencement  of  the  action,  and  for  more  than  five 
years  prior  thereto  had  been,  the  owner,  and,  by  himself 
and  his  tenants,  in  the  possession  of  said  premises,  and  that 
in  the  month  of  September,  1873,  said  Naphtaly  leased  to 
the  plaintiffs  said  premises,  and  that  they  entered  upon  the 
possession  thereof  and  remained  in  such  possession  until 
evicted  therefrom  by  the  defendant  in  the  month  of  January, 
1879.  ''That  at  the  expiration  of  the  term  described  in  said 
lease,  to  wit,  in  the  month  of  September,  1878,  said  lease 
wad  renewed  by  mutual  agreement  of  said  plaintiffs  and  said 
Naphtaly  for  one  year;"  and  that  at  the  date  of  the  commence- 
ment of  this  action  (June  28,  1879)  said  lease  was  in  fall 
force.  From  which  the  learned  counsel  for  appellant  argues 
that  ''  if  any  one  could  then,  at  the  expiration  of  the  written 
lease,  have  maintained  ejectment  against  the  defendant,  it 
was  Naphtaly,  the  landlord,  but  instead  of  resorting  to  this 
remedy,  he  made  an  oral  lease  to  the  plaintiffs  for  a  term  of 
one  year,  which  expired  September  18,  1879,  and  the  actioa 
was  commenced  June  28,  1879.  The  only  possible  ground 
on  which  they  could  then  maintain  ejectment  against  the  de- 
fendant was  that,  as  tenants  of  Naphtaly,  the  owner,  imder 
the  lease  for  one  year  (which  was  then  in  force)  they  were 
entitled  to  be  let  into  Ihe  possession  of  the  demised  premises 
by  virtue  of  that  lease.  If  it  be  conceded  that  they  then 
had  a  good  cause  of  action  on  that  ground,  the  trouble  is 
that  the  oral  lease  expired  by  its  terms  within  less  than  three 
months  after  the  commencement  of  the  action,  and  about 
one  year  before  the  trial.  The  law  is  well  settled  that  the 
plaintiff  in  ejectment  must  be  entitled  to  the  possession  both 
at  the  commencement  of  the  action  and  at  the  time  of  the  trial 
to  entitte  him  to  a  judgment  of  restoration." 
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Briefly  stated,  the  argument  is  this,  that  as  the  entry  and 
onster  occurred  before  the  expiration  of  the  first  written 
lease,  the  plaintiffs'  right  of  action  terminated  at  the  termi- 
nation of  that  lease,  and  was  not  renewed  by  the  renewal  of 
it;  and  conceding  that  under  the  new  lease  tney  were  entitled 
to  be  let  into  possession  and  might  maintain  an  action  to  re- 
cover it,  they  could  not  recover  it  after  the  expiration  of  said 
last-mentioned  lease,  although  they  commenced  their  action 
before  the  expiration  of  it.  It  is  alleged  in  the  complaint 
that  the  entry  and  ouster  by  the  defendant  were  in  the  month 
of  January,  1879,  and  that  the  plaintiffs  were  then  holding 
under  the  lease  of  September,  1878,  which  at  the  alleged 
date  of  said  entry  and  ouster  had  several  months  to  run.  So 
that  the  complaint  does  not  show  that  the  alleged  cause  of 
action  arose  before  the  expiration  of  the  first  or  written 
lease,  but  that  it  arose  while  the  plaintiffs  were  holding 
nnder  the  second  or  oral  lease.  And  it  appears  by  the  last 
brief  filed  by  counsel  for  appellant  that  he  so  understands 
it.  He  says:  **The  complaint  avers  that  the  defendant 
entered  in  January,  1879,  during  the  pendency  of  the  one- 
year  lease,  and  the  action  was  commenced  in  June,  1879, 
and  the  trial  commenced  on  September  20,  1880,  more  than 
one  year  after  the  expiration  of  the  oral  lease." 

At  the  date  of  the  commencement  of  the  action  the  lease 
had  several  months  to  run,  but  it  had  expired  before  the 
trial  commenced.  Therefore  the  appellant  claims  that  it  ap- 
pears by  the  complaint  that  the  plaintiffs  at  the  time  of  the 
trial  were  not  entitled  to  the  possession  of  the  demanded 
premises,  and  consequently  not  entitled  to  a  judgment  for 
restitution.  The  plaintiffs,  however,  do  show  that  at  the  time 
the  action  was  commenced  they  had  a  right  to  recover,  and 
nnless  it  appears  that  such  right  terminated  during  the 
pendency  of  the  action,  the  verdict  and  judgment  in  their 
favor  ought  not  to  be  disturbed  on  that  ground.  And  this 
leads  to  the  inquiry :  Does  it  appear  in  this  case  that  the 
plaintiffs'  right  to  recover  terminated  during  the  pendency  of 
the  action  ?  Appellant's  counsel  insists  that  it  does,  and 
that  it  appears  on  the  face  of  the  complaint.  And  he  relies 
npon  the  allegation  that  in  the  month  of  September,  1878, 
ihe  plaintiffs  took  from  Naphtaly  a  lease  of  the  premises  for 
one  year,  and  as  that  term  would  expire  before  the  action 
was  tried,  it  is  claimed  that  the  plaintiffs'  right  terminated 
dnring  the  pendency  of  the  action. 

In  none  of  the  cases  cited  by  counsel  on  this  point  did  it 
appear  that  the  plaintiff's  right  to  recover  terminated  during 
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the  pendency  of  the  action,  but  that  he  had  no  right  when 
he  commenced  his  action,  and  sought  to  recover  upon  a  right 
acquired  during  the  pendency  of  the  action.  And  the  Goort 
simply  said  that,  **  To  a  recovery  in  ejectment  the  plaintiff 
must  not  only  have  a  right  of  entry  at  the  trial,  but  most 
have  had  it  wnen  the  suit  was  brought."  (Kile  v.  Tubbs,  32 
Oal.  332.) 

A  complaint  in  ejectment  need  show  no  more  than  that  at 
the  time  of  the  commencement  of  the  action  the  plaintiff  is 
entitled  to  the  possession  of  the  demanded  premises,  and 
that  the  same  is  unlawfully  withheld  from  him  by  the  de- 
fendant. It  need  not  show  that  the  plaintiff  will  be  entitled 
to  such  possession  at  any  future  period  of  time.  As  was 
said  in  Pico  v.  Pico,  56  Gal.  453,  there  is  nothing  in  our  Code 
which  provides  for  anticipatory  pleading. 

In  this  case  it  did  not  appear  by  the  complaint  that  the 
right  to  recover  would  terminate  before  the  action  was  tried, 
because  no  attempt  was  made  to  predict  when  it  would  be 
tried.  There  was  at  least  a  possibility  that  it  might  be  tried 
before  the  expiration  of  the  lease  under  which  the  plaintiffs 
held  when  they  commenced  their  action.  If  no  mention  had 
-been  made  of  any  lease  in  the  complaint,  and  all  the  facts 
alleged  in  regard  to  leases  had  been  first  brought  out  in  the 
evidence,  we  might  hold,  on  the  authority  of  Foscalina  v. 
Doyle  (47  Gal.  437),  that,  ;*if  the  defendant  intended  to  rely 
upon  the  fact  that  the  plaintiff's  right  to  the  possession  had 
expired  during  the  pendency  of  the  action,  the  fact  should 
have  been  pleaded  in  a  supplemental  answer." 

The  complaint  stated  facts  sufficient  to  constitute  a  cause 
of  action,  and  the  defendant  did  not  move  for  judgment  be- 
fore the  trial  on  the  ground  that  it  appeared  on  the  face  of 
the  complaint  the  plaintiffs'  right  to  recover  had  terminated 
during  the  pendency  of  the  action,  which  he  might  have  done 
if  his  present  position  be  tenable.  We  therefore  conclude 
that  the  onl^  way  in  which  advantage  could  be  taken  of  the 
fact  which  it  is  here  sought  to  take  advantage  of,  would  be 
by  pursuing  the  course  pointed  out  in  Foscalina  v.  Doyk^ 
supra. 

But  the  allegations  in  regard  to  leases  are  mere  surplus- 
age. Strike  them  all  out  and  sufficient  remains  to  consntnte 
a  good  complaint  in  ejectment,  and  the  evidence  would  be 
sufficient  to  justify  the  verdict.  There  was  evidence  tending 
to  prove  that  the  plaintiffs  had  been  in  the  actual  possession 
of  the  land  in  controversy  for  many  years,  during  which  they 
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had  oultivated  and  improved  it,  and  that  it  was  inclosed  hj  a 
substantial  fence.  That  while  they  were  so  in  the  possession 
of  it  the  defendant  forcibly  entered  and  took  possession  of  it. 
He  attempts  to  justify  such  entry  on  the  sole  ground  of  its 
being  made  for  the  purpose  of  pre-empting  the  land.  But  it 
is  now  well  settled  that  land  occupied,  fenced  and  cultivated, 
as  this  is  shown  by  some  of  the  witnesses  to  have  been  at  the 
time  of  such  entry,  is  not  open  to  settlement  and  entry  under 
the  pre-emption  laws  of  the  United  States.  Therefore,  as 
was  said  in  Foscalina  v.  Doyle,  supra,  the  defendant  ''being 
a  mere  intruder,  without  title  or  color  of  right,  the  plaintiff 
was  entitled,  in  virtue  of  his  prior  possession,  to  a  judgment 
of  restitution."  In  such  a  case  it  would  be  immaterial  by 
what  right  the  plaintiff  claimed  to  be  in  possession.  The 
simple  fact  that  he  was  in  the  actual  possession  at  the  time 
of  the  forcible  intrusion,  would  entitle  him  to  recover  as 
a^;ainst  the  naked  intruder,  who  had  forcibly  entered  without 
tide  or  color  of  right.  And  it  is  admitted  by  appellant's 
counsel  ''that  if  the  land  be  public  land  of  the  United  States 
(as  this  land  was),  the  law,  as  against  a  mere  trespasser,  will 
presume  a  grant  from  the  United  States  to  the  person  who 
nrst  obtains  actual  possession."  And  that  presumption,  as 
between  the  person  who  first  obtains  actual  possession  and  a 
mere  trespasser,  is  a  conclusive  presumption.  Otherwise  it 
could  so  easily  be  overcome  as  to  afford  no  substantial  pro- 
tection to  persons  in  the  actual  prior  possession  of  such 
lands. 

Assuming,  as  we  must  in  this  case,  that  at  the  time  of  the 
defendant's  entry  the  plaintiffs  were  in  the  actual  possession 
of  the  demanded  premises,  and  that  at  the  time  of  the  com- 
mencement of  their  action  they  were  entitled  to  recover  the 
same,  we  are  of  the  opinion  that  that  right  did  not  terminate 
by  reason  of  the  expiration  during  the  pendency  of  the  action 
of  the  term  of  the  lease  between  them  and  a  stranger  to  the 
action,  although  it  appeared  that,  as  between  them  and  their 
lessor,  their  right  to  tne  possession  of  the  premises  had  ter- 
minated during  the  pendency  of  the  action. 

If  we  are  correct  in  this,  it  follows  that  there  was  no  sub- 
stantial error  in  any  of  the  instructions  given  to  the  jury, 
and  the  Court  was  justified  in  modifying  the  instruction 
asked  by  the  defendant  before  giving  it. 

Judgment  and  order  affirmed. 

We  concur:    Thornton,  J.,  Myrick,  J. 


n 
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Department  No.  1. 


[FUed  April  24,  1883.] 
No.  7589. 
BEIGGS,  Hespondent,  v.  HAYCOCK  et  al.  ,  Appellants. 

CoNTKBSioN— STOBAas— Warehoubb— Tendtb — BsGEiFT.  As  owner,  plain- 
tiff intrusted  property  to  the  Ten  Gent  Parcel  Delivery  Gompany  to 
be  stored.  Defendants'  predecessors  in  interest  were  warehonsemen, 
and  with  them  the  Company  stored  the  property — taking  a  warehoaM 
receipt  therefor.  Defendants  succeeded  to  the  rights  and  duties  of 
the  original  warehousemen  in  respect  to  it.  July  18,  1877,  they  had 
notice  that  plaintiff  was  the  owner  of  the  property,  and  on  that  day 
delivered  to  her  a  portion  of  it  on  an  order  from  the  Parcel  Company. 
Afterward  plaintiff  tendered  defendants  the  amount  due  for  storage, 
$78,  and  demanded  possession  of  the  remainder  of  the  property. 
Defendants  refused  to  deliver  on  the  soh  ground  that  it  had  been  sold 
to  pay  storage  charges,  but  at  the  some  time  offered  to  deliver  it  if 
plain  I  iff  would  pay  them  $200.  The  property  had  not  been  sold,  bat 
WHR  at  the  time  of  the  tender  and  demand  in  defei^dants'  possession. 
Held,  the  Court  rightly  gave  judgment  for  plaintiff.  The  circum- 
stanres  attending  the  refusal  of  the  defendants  to  surrender  the  prop- 
erty to  the  owner  on  tender  of  the  charges  due,  amounted  to  a  oon- 
version  of  it. 

Xd. — Id.  The  objection  that  the  warehouse  receipt  was  not  produced,  held 
not  well  taken.  Defendants  did  not  put  their  refusal  to  deliver  on 
any  such  ground. 

Appeal  from  Superior  Court,  San  Francisco. 

Saioyer  &  Ball  for  appellants. 

McAllister  &  Bergin  and  Gordon  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

Action  for  conversion  of  certain  articles  of  personal  prop- 
erty. The  plaintiff's  ownership  of  the  articles  is  an  un- 
doubted fact  in  the  case.  As  owner  she  intrusted  the 
property  to  the  Ten  Cent  Parcel  Delivery  Company,  a  cor- 
poration, to  be  stored.  Defendants'  predecessors  in  interest 
were  warehousemen ,  and  with  them  the  Company  stored  the 
property,  taking  a  warehouse  receipt  therefor.  Subsequently 
the  defendants  succeeded  to  the  rights  and  duties  of  the 
original  warehousemen  in  respect  to  it.  On  the  18th  of  July, 
1877,  they  had  notice  that  the  plaintiff  was  the  owner  of  the 
property,  and  on  that  day  delivered  to  her  a  portion  of  it  on 
an  order  from  the  Parcel  Delivery  Company.  Afterward,  and 
on  the  2d  of  July,  1879,  the  plaintiff  tendered  defendants  the 
amount  due  thereon  for  storage,  $78,  and  demanded  posses- 
sion of  the  remainder  of  the  property.  Defendants  refused 
to  deliver  the  remainder  on  the  sole  ground  that  the  same 
had  been  sold  to  pa^  storage  charges;  but  at  the  same  time 
offered  to  deliver  it  if  plaintiff  would  pay  them  two  hundred 
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dollars.  In  trath,  according  to  the  findings,  the  property 
had  not  been  sold,  but  was  at  the  time  of  the  tender  and  de- 
mand in  defendants'  possession. 

On  these  facts  the  Court  below  rightly  gave  judgment  for 
{he  plaintiff.  The  circumstances  attending  the  refusal  of  the 
defendants  to  surrender  the  property  to  the  owner  on  tender 
of  the  charges  due  amountea  to  a  conversion  of  it. 

The  objection  that  the  warehouse  receipt  was  not  pro- 
duced, is  not  well  taken.  Defendants  did  not  put  their  re- 
fusal to  deliver  on  any  such  ground,  but  based  it  solely  on 
the  ground,  which  according  to  the  finding  had  no  support 
in  fact,  that  the  property  had  been  sold  to  pay  storage 
charges.  If  they  had  asked  for  the  receipt,  perhaps  it  would 
have  been  produced. 

Judgment  affirmed. 

We  concur:  McKee,  J.,  MoKinstry,  J. 

In  Bake. 


[Filed  AprU  17,  1883.] 

No.  10,779. 

PEOPLE,  Eespondent,  v.  DAVIS,  Appellant, 

0BAND  Labcbny — Gattlb — Etidrncr  —  Ebbor.  Defendant  was  charged 
with  grand  larceny — stealing  a  steer  and  cow.  On  cross-examination 
the  prosecuting  witness  was  asked:  *'Now,  after  yon  missed  'these 
cattle,  say  in  the  early  part  of  November,  188^,  is  it  not  a  fact  that 
yon  heard  of  cattle  answering  the  description  of  your  cattle  somewhere 
np  in  that  neighborhood  ?"  The  Court  sustained  an  objection  to  the 
question.  Held,  the  question  had  no  particular  relevancy  to  the  case. 
Further ,  if  there  was  error  in  refusing  the  question,  it  was  an  immate- 
rial one. 

IsBTBUcnoNS.  If,  in  the  first  instance,  the  province  of  the  jury  was  invaded 
by  the  Court  in  its  charge,  the  error,  if  error  there  was,  was  corrected 
by  the  Court  before  verdict,  and  the  jurors  distinctly  instructed  to  the 
effect  that  they  were  the  sole  and  exclusive  judges  of  the  facts. 

Ybbdigt.    The  evidence  justified  the  verdict. 

Appeal  from  Superior  Court,  Stanislaus  County. 

Caldtoell  and  Turner  for  appellant. 
Attomey-Oeneral  for  respondent. 

By  the  Court  : 

We  have  examined  the  record  in  this  case  carefully,  and 
are  of  opinion  that  we  would  not  be  justified  in  holding  the 
evidence  insufficient  to  support  the  verdict.  Nor  do  we  diS' 
cover  any  error  of  law  demanding  a  reversal  of  the  judgmeut. 
We  cannot  see  that  the  question  put  to  the  prosecuting  wit- 
ness on  cross-examination,  the  refusal  to  allow  which  is 
assigned  as  error,  had  any  particular  relevancy  to  the  case. 
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If  there  was  any  error  in  the  rjefusal,  it  was  an  immaterial 
one.  The  rules  of  law  applicable  to  the  case  were  fully  and 
fairly  stated  to  the  jury  by  the  Court.  If,  in  the  first  in- 
stance, the  province  of  the  jury  was  invaded  by  the  Court  in 
its  charge,  the  error,  if  error  there  was,  was  corrected  by  the 
Court  before  verdict,  and  the  .jurors  distinctly  instructed  to 
the  effect  that  they  were  the  sole  and  exclusive  judges  of  the 
facts. 
Judgment  and  orders  affirmed. 

Depabtment  No.  2. 


[Filed  March  28,  1883.] 

No.  7967. 

HANSEN,  Eespondent,  v.  MABTIN,  Appellant. 

Umpsbtakimci — SuBBTixs— Motion — AppKAii — Judgment.  It  is  error  to 
render  judgment,  under  Section  942  G.  0.  P.,  against  one  only  of  the 
sureties  on  an  appeal  bond — no  reason  appearing  why  the  other  was  not 
joined,  except  that  he  conld  not  be  found  and  served  with  notice. 
The  section  provides  for  a  judgment  "  against  the  sureties;"  and  this 
being  a  statutory  proceeding,  the  course  pointed  out  by  the  statute 
must  be  strictly  pursued. 

Appeal  from  Saperior  Court,  San  Francisco. 

John  C.  Burch  for  appellant. 
T,  B.  Wise  for  respondent. 

By  the  Coubt  : 

Martin,  in  appealing  to  this  Court  from  the  judgment 
rendered  against  him,  filed  an  undertaking,  with  Dager,  and 
Hill  as  sureties.  The  jud^ent  was  affirmed,  and  on  the 
going  down  of  the  remittitur  the  plaintiff  moved,  under 
Section  942  Code  of  Civil  Procedure,  for  judgment  against 
the  sureties.  Notice  of  the  motion  was  served  on  Dager 
only.     The  Court  entered  judgment  against  him  alone. 

We  think  it  was  error  to  render  judgment  under  that 
section,  against  one  of  the  sureties  only — ^no  reason  appear- 
ing why  the  other  was  not  joined,  except  thai  he  could  not  be 
found  and  served  with  notice.  The  section  provides  for  a 
judgment  '^against  the  sureties;"  and  this  being  a  statutory 
proceeding,  the  course  pointed  out  by  the  statute  mast  he 
strict! V  pursued.  The  terms  of  the  bond  did  not,  if  it  could 
have  done  so,  authorize  a  variation  from  the  provision  of  the 
statute;  it  authorized  the  entry  of  judgment  *' against  the 
undersigned  sureties.'* 

Judgment  reversed  and  cause  remanded  for  further  pro- 
ceedings. 
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Department  No.  1. 


[Filed  April  20,  1883.1 
No.  8078. 

CLASK,  Bespondent.  v.  SMITH  et  al..  Appellants. 

UiiDBBTjjEmo  —  BuBsms — Appbaxi — Imjvngtxon — Eyxctmbmt — Statutb  or 
LmiTATiONS — Bond.  Defendants  were  sureties  on  an  undertaking  on 
appeal  from  a  judgment  rendered  April  19,  1869,  in  favor  of  the  plain- 
tiff in  an  action  of  ejectment  wherein  one  Littlefieid  was  plaintiff  and 
Nichol  and  others  defendants,  by  which  they  jointly  and  severally  un- 
dertook and  agreed  "  that  if  the  said  judgment  appealed  from  be  af- 
firmed, the  said  appellant  would  pay  the  value  of  the  use  and  occupa- 
tion of  the  property  from  the  time  of  the  appeal  until  the  delivery  of 
possession  thereof,  not  exceeding  the  sum  of  three  thousand  dollars." 
The  undertaking  was  executed  August  27, 1870.  The  judgment  was 
affirmed,  and  on  the  30th  of  January,  1872,  the  remittitur  was  filed  in 
the  Court  from  which  the  appeal  was  taken.  On  the  same  day  Nichol 
filed  a  complaint  against  Littlefieid  and  others  in  one  of  the 'then  Dis- 
trict Courts,  and  obtained  an  injunction  restraining  the  execution  of 
the  judgment,  which  injunction  continued  in  force  until  the  24th  of 
February,  1876,  when  it  was  dissolved.  Pending  the  appeal,  and  on 
November  23, 1870,  Littlefieid  conveyed  the  property  to  the  plaintiff 
Clark,  and  assigned  to  him  the  judgment  and  undertaking,  aud  all  rights 
of  action  thereon.  The  present  action  was  commenced  September  7, 
1876.  Held:  The  action  is  barred  by  the  Statute  of  Limitations.  Being 
upon  contract  founded  upon  an  instrument  in  writing  executed  in 
this  State,  the  action  must,  by  the  provisions  of  our  statute,  have  been 
oommenced  within  four  years  after  the  cause  of  action  accrued.  (Code 
of  Civil  Procedure,  Section  337.) 

Id. — Id.  The  contract  of  defendants  was  to  pay,  in  case  the  judgment  ap- 
pealed from  was  affirmed,  the  value  of  the  use  and  occupation  of  the 
property  from  the  time  of  the  appeal  until  delivery  of  possession 
thereof,  not  exceeding  the  sum  of  three  thousand  dollars.  The  de- 
livery of  the  possession  of  the  premises,  pursuant  to  the  judgment  re- 
covered and  affirmed,  was  not  a  condition  precedent  to  the  plaintifTs 
right  to  mai^in  an  action  on  the  undertaking.  The  affirmance  of 
the  judgment  by  the  Supreme  Court  was  the  condition  on  which  the 
defendants'  liability  became  absolute. 

Id. — ^Id.  Because  Nichol  procured  by  means  of  a  bill  in  equity  an  injunc- 
tion staying  the  execution  of  the  judgment  in  Littiefield's  favor,  and 
thereby  continued  to  withhold  the  possession  of  the  property  from 
him  until  at  least  the  24th  day  of  February,  1876,  nothing  was  thereby 
added  to  the  obligation  of  the  defendants  as  sureties  on  the  undertak- 
ing in  question.  The  injunction  did  not  stay,  or  purport  to  stay,  the 
prosecution  of  the  cause  of  action  existing  on  the  undertaking.  That 
cause  of  action  existing,  and  no  disability  appearing,  the  Statute  of 
Limitations  begin  to  run  against  it  when  the  cause  of  action  first  ao- 
erued.  The  sureties  on  the  undertaking  on  appeal  in  the  case  of  Xit- 
UeJUld  V.  Nichol  cannot  be  charged  by  any  acts  committed  by  Nichol  in 
a  separate  and  independent  action. 

Id. — Id.    Pamell  v.  Hancock^  48  Cal.  454,  distinguished. 

Id. — ^Wbit  or  Bmtiiptioh.  The  issuance  of  a  writ  of  restitution  was  not 
necessary  to  entitle  the  plaintiff  in  the  ejectment  action  to  institata 
suit  against  the  sureties  in  the  undertaking  on  appeal. 
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Appeal  from  Superior  Court,  San  Francisco. 

Stetson  &  Houghton  for  appellants. 
B,  S.  Brooks  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

Defendants  were  sureties  on  an  undertaking  on  appeal 
from  a  judgment  rendered  April  19,  1869,  in  favor  of  the 
plaintiff  in  an  action  of  ejectment  wherein  one  Littlefield  was 
plaintiff  and  Nichol  and  others  defendants,  by  which  thej 
jointly  and  severally  undertook  and  agreed,  among  other 
things,  '  *  that  if  the  said  judgment  appealed  from  be  affirmed, 
the  said  appellants  would  pay  the  value  of  the  use  and  occu- 

f)ation  of  the  property  from  the  time  of  the  appeal  until  de- 
ivery  of  possession  thereof,  not  exceeding  the  sum  of  three 
thousand  dollars."  The  undertaking  was  executed  August 
27,  1870. 

The  judgment  was  affirmed,  and  on  the  30th  of  January, 
1872,  the  remittitur  was  filed  in  the  Court  from  which  the 
appeal  was  taken.  On  the  same  day  Nichol  filed  a  com- 
plaint against  Littlefield  and  others  in  one  of  the  then  Dis- 
trict Courts  and  obtained  an  injunction  restraining  the  exe- 
cution of  the  judgment,  which  injunction  continued  in  force 
until  the  24th  of  February,  1876,  when  it  was  dissolved. 
Pending  the  appeal,  and  on  November  23,  1870,  Littlefield 
conveved  the  property  to  the  plaintiff  Clark,  and  assigned  to 
him  t&e  judgment  and  undertaking  and  all  rights  of  action 
thereon.  The  present  action  was  commenced  September  7, 
1876. 

A  point  made  for  the  defendants,  which  we  think  must  be 
sustained,  is  that  the  action  is  barred  by  the  Statute  of  Lim- 
itations. Being  upon  contract  founded  upon  an  instrument 
in  writing  executed  in  this  State,  the  action  must,  by  the  pro- 
visions of  our  statute,  have  been  commenced  within  four 
years  after  the  cause  of  action  accrued.  (Code  of  Civil  Pro- 
cedure. Sec.  337.)  The  contract  of  the  defendants  was  to 
pay,  in  case  the  judgment  appealed  from  was  affirmed,  the 
value  of  the  use  and  occupation  of  the  property  from  the 
time  of  the  appeal  until  delivery  of  possession  thereof,  not 
exceeding  the  sum  of  three  thousand  dollars.  The  delivery 
of  the  possession  of  the  premises,  pursuant  to  the  judgment 
recovered  and  affirmed,  was  not  a  condition  precedent  to  the 

Slaintiff's  right  to  maintain  an  action  on  the  undertaking, 
'he  affirmance  of  the  judgment  by  the  Supreme  Court  was 
the  condition  on  which  the  defendants'  liability  became  ab- 
solute. {DeCastrov.  Clarke,  29  Cal.  17;  Crane  v.  Weymouth^ 
64  Cal.  476.)    When  the  defendants'  liability  thus  became 
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fixed,  a  cause  of  action  accrued  against  them  on  the  under- 
taking. True,  as  was  said  in  DeCastro  v-Clarke^  supra,  the  ex- 
tent of  their  liability  might  not  be  limited  to  the  value  of 
the  use  and  occupation  of  the  premises  from  the  taking  of 
the  appeal  to  the  affirmance  of  the  judgment,  because  the 
sureties  bound  themselves  that  the  appellants  would  paj  the 
value  of  such  use  and  occupation  from  the  thking  of  the 
appeal  until  the  delivery  of  the  possession  of  the  property, 
not  exceeding  the  sum  stated.  But  this  undertaking  on  the 
part  of  the  sureties  must  be  construed  with  reference  to  the 
purpose  for  which,  and  to  the  acts  of  the  principal. in  the 
action  in  which,  it  was  given.  It  cannot,  we  think,  be  prop- 
erly extended  so  as  to  bind  them  by  any  acts  of  their  princi- 
pal taken  in  an  entirely  separate  and  independent  action. 

Because,  therefore,  Nichol  procured  bj  means  of  a  bill  in 
equity  an  injunction  staying  the  execution  of  the  judgment 
in  Littlefield's  favor,  andf  thereby  continued  to  withhold  the 
possession  of  the  property  from  him  until  at  least  the  24th 
day  of  February,  1876,  nothing  was  thereby  added  to  the 
obligation  of  the  defendants  as  sureties  on  the  undertaking 
in  question.  The  injunction  did  not  stay,  or  purport  to  stay, 
the  prosecution  of  the  cause  of  action  existing  on  the  under- 
taking. That  cause  of  action  existing,  and  no  disability 
appearing,  the  Statute  of  Limitations  began  to  run  against 
it  when  the  cause  of  action  first  accrued,  and  four  years 
thereafter,  which  was  prior  to  the  commencement  of  this 
suit,  the  cause  of  action  became  barred. 

As  by  law,  security  for  the  protection  of  the  adverse  party 
is  required  to  be  given  on  the  part  of  the  partjjr  seeking  an 
injunction  before  the  writ  will  be  awarded,  it  is  to  be  pre- 
sumed that  the  rights  of  the  plaintiff  and  those  of  his 
assignor,  growing  out  of  the  injunction  obtained  by  Nichol, 
are  protected  by  a  proper  bond  given  on  his  behalf  in  the  in- 
junction suit.  But  however  that  may  be,  we  do  not  see  how 
the  sureties  on  the  undertaking  on  appeal  in  the  case  of  Lit- 
ttefidd  V.  Nichol  can  be  charged  by  any  acts  cpmmitted  by 
Nichol  in  a  separate  and  independent  action. 

There  is  nothing  in  Parnell  v.  Hancocky  48  Cal.  464,  op- 
posed to  these  views.  There  Gorman  had  received  a  judg- 
ment against  Black,  who  thereupon  took  an  appeal  to  the 
County  Court,  Porter  becoming  one  of  his  sureties,  and  upon 
trial  had  in  that  Court  judgment  had  again  been  rendered 

r'  ist  Black.  Gorman  thereupon  assigned  to  Parnell,  the 
tiff,  the  judgment  and  the  undertaking  on  appeal  given 
in  the  Black  case,  and  Parnell,  as  assignee  of  Gorman,  sub- 
sequentiy  recovered  judgment  in  his  own  name  against  For- 
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ter  on  the  undertaking  on  appeal.  From  this  judgment  Por- 
ter, having  appealed  to  the  County  Court,  and  the  defendants 
then  before  the  Court  having  become  his  sureties  on  the  ap- 
peal, judgnaent  was  rendered  in  the  County  Court  against 
torter  and  in  favor  of  Pamell,  but  directing  a  stay  of  execu- 
tion against  Porter  until  Pamell  should  assign  to  Porter  the 
judgment  against  Black  which  he  (Pamell)  held  by  assign- 
ment from  Gorman.  These  facts,  and  the  further  fact  that 
Pamell  had  not  assigned  to  Porter  the  judgment  against 
Black,  appearing  by  the  pleadings,  the  lower  Court,  upon 
motion,  gave  judgment  for  the  plaintiff.  This  Court  reversed 
the  judgment  on  the  ground  that  before  Porter's  sureties 
could  be  sued.  Porter,  their  principal,  must  himself  have 
become  absolutely  liable  to  pay  the  judgment  in  the  County 
Court.  In  the  case  before  us,  upon  the  affirmance  of  the 
judgment  by  the  Supreme  Court,  the  obligation  of  the  prin- 
cipal in  the  undertaking  to  surrender  the  possession  oi  the 
property  became  fixed,  and  his  and  his  sureties'  liability  ab- 
solute. 

That  the  issuance  of  a  writ  of  restitution  was  not  necessaij 
to  entitle  the  plaintiff  in  the  ejectment  suit  to  institute  suit 
again  t  the  sureties  in  the  undertaking  on  appeal,  has  already 
been  shown,  and  is  further  shown  by  the  case  of  Pamell  v. 
Hancock,  last  referred  to. 

Judgment  reversed  and  cause  remanded. 

We  concur:  McKee,  J.,  McKinstry,  J. 

In  Bank. 


[Filed  April  21,  1883.] 

No.  10,778. 

PEOPLE,  Respondent,  v.  BRA.ND,  Appellant. 

BoBBXBY — Instbuotions.    Tho  charge  of  the  Court  was  correct. 

Appeal  from  Superior  Court,  San  Francisco. 

Barham  &  Coogan  for  appellant. 
Attorney-Oenerai  for  respondent. 

By  the  Court  : 

The  defendant  was  convicted  of  robbery. 

The  only  points  to  which  our  attention  is  called  refer  to 
the  charge  of  the  Court.  Upon  an  examination  of  the  charge, 
we  are  of  opinion  that  the  points  urged  on  behalf  of  the 
appellant  are  untenable. 

Judgment  affirmed. 
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Depabtment  No.  1. 


[FUed  April  30, 1883.] 
No.  7766. 

FARMEK8  AND   MECHANICS'  BANK  OF  SAVINGS, 

Appellant, 

V. 

COLBY  ET  AL.,  Respondents. 

PxoMUBOBT  NoTB — CospoBATioM — Pbbsidknt — Skgbbtaby — Iin>oB8BB.  The 
note  in  snit  signed  G.  A.  Colby,  Pres't  Pacific  Peat  Goal  Co.,  and  D. 
K.  Tripp,  Sec.  pro  tern,,  Jield,  the  note  of  the  Oompany,  and  not  the 
individnal  note  of  Oolby  and  Tripp. 

Id. — ^In.  Promisaory  notes,  like  other  instruments,  must  be  given  that  effect 
vhich  accords  with  the  obTions  intent  of  the  parties  to  them. 

Id.^Id.  Inasmnch  as  by  the  note  in  snit  Colby  and  D.  E.  Tripp  did  not 
charge  themselves  personally,  they  are  not  liable  in  the  present  action, 
which  is  founded  strictly  npon  the  note  itself,  even  if  they  did  not 
have  the  requisite  authority  from  the  corporation  for  its  execution. 

Id;— In.  No  cause  of  action  is  stated  against  Ihe  indorsers  of  the  note,  in- 
asmuch as  no  notice  of  the  failure  of  the  maker  to  pay  appears  to  have 
been  given  them,  conceding  that  demand  was  not  necessary,  or,  if  nec- 
essary, that  it  was  made. 

Appeal  from  Superior  Court,  San  Francisco. 

Searle,  and  Oarber^  Thornton  &  BisJiop  for  appellant. 
Uiompson  &  Hart  for  respondents. 

Boss^  J.^  delivered  the  opinion  of  the  Court: 

The  note  in  suit  is  in  the  words  and  figures  following: 

"  $6,750.  San  Francisco,  April  21,  1875. 

On  the  twentieth  day  of  April,  1876,  without  grace,  we 
promise  to  pay  to  the  order  of  H.  H.  Hubbard,  six  thousand 
seyen  hundred  and  fifty  dollars,  with  interest  at  the  rate  of 
ten  per  cent,  per  annum  from  date  until  paid,  principal  and 
interest  payable  only  in  gold  coin  of  the  Qoyemment  of  the 
United  States,  for  yalue  received,  payable  at  the  Farmers 
and  Mechanics'  Bank,  San  Francisco.  ' 

(Signed)  G.  A.  Colby,  Pres't 

Pacific  Peat  Coal  Co. 
D.  K.  Tbipp,  Sec.  pro  tern. 

[Indorsed] 

H.  H.  HUBBABD, 

G.  A.  Colby, 
E.  B.  Dean, 
E.  Tbipp, 
J.  H.  L.  Tuck." 
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On  this  Dote  the  plaintiff  sued  G.  A.  Colby  and  D.  E. 
Tripp  as  makers,  and  the  other  defendants  as  indorsers.  The 
first  question  therefore  presented,  is:  Is  the  note  the  indi- 
vidual note  of  Colby  and  D.  K.  Tripp,  or  is  it  the  note  of  the 
Pacific  Peat  Coal  Company  ? 

Bead  as  a  whole,  we  think  it  apparent  from  its  face  tliat  it 
is  the  note  of  the  Company,  indorsed  by  the  individuals  Hab- 
bard,  Colbv,  Dean,  E.  Tripp  and  Tuck.  It  is  urged  for  the 
appellant  that  the  words  '*I^res't  Pacific  Peat  Co^  Co."  and 
"  Sec.  pro  tern,''  are  but  descriptive  of  the  persons  to  whose  • 
names  they  are  respectively  att^hed.  But  to  this  we  cannot 
assent.  Promissory  notes,  like  other  instruments,  must  be 
given  that  effect  which  accords  with  the  obvious  intent  of  the 
parties  to  them.  The  individual  indorsement  of  the  note  bj 
G,  A.  Colby  can  be  readily  understood  when  the  note  is 
viewed  as  the  principal  obligation  of  the  Pacific  Peat  Coal 
Company,  but  it  would  be  quite  out  of  the  usual  order  of 
things  for  Colby  to  indorse  his  own  note,  when  he  was  not 
the  payee  thereof.  Then,  too,  to  hold  the  words  *'Sec.  pro 
tem.'  but  descriptive  of  the  person,  would  be  to  give  a  forced 
and  unnatural  meaning  to  those  terms. 

It  is  said  that  the  Pacific  Peat  Coal  Company  coidd  not 
be  held  liable  on  this  not/e.  Of  course  that  question  cannot 
be  determined  in  this  action,  but  if  the  present  record  cor- 
rectly presents  the  facts,  it  is  difficult  to  see  why  not;  for  it 
there  appears  that  the  Pacific  Peat  Coal  Company  was,  at  the 
time  of  the  execution  of  the  note,  a  corporation  duly  incor- 
porated; that  Colby  was  its  President,  and  D.  K.  Tripp,  its 
Secretary  pro  tern.;  that  Colby,  as  such  President,  and  t>.  K. 
Tripp,  as  such  Secretary  pro  tern. ,  were  by  resolution  of  the 
corporation  duly  authorized  and  directed  to  execute  the  note 
to  Hubbard — the  consideration  for  the  note  being  the  con- 
veyance of  certain  tule  lands  by  Hubbard  to  the  corporation, 
and  the  indorsers — other  than  the  payee — being  obtained 
because  of  Hubbard's  unwillingness  to  accept  the  note  of 
the  corporation  without  presonal  indorsement.  While,  as 
already  observed,  the  question  of  the  liability  of  the  Pacific 
Peat  Coal  Company  is  not  now  for  consideration,  the  matters 
just  alluded  to  certainly  strengthen  the  view  we  take  of  the 
note  itself. 

Inasmuch,  therefore,  as  by  the  note  in  suit  Colby  and  D. 
K.  Tripp  did  not  charge  themselves  personally,  they  are  not 
liable  in  the  present  action,  which  is  founded  strictly  upon 
the  note  itself,  even  if  they  did  not  have  the  requisite  aa- 
thority  from  the  corporation  for  its  execution.  (HaU  v.  CVcm- 
dcUl^  29  Cal.  667.)    From  these  views  it  results,  we  think, 
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neoessarily,  that  as  no  cause  of  action  is  stated  against  the 
indorsers  of  the  note,  inasmuch  as  no  notice  of  the  failure  of 
tiie  maker  to  pay  appears  to  have  been  given  them,  conced- 
ing that  demand  was  not  necessary,  or,  if  necessary,  that  it 
was  made. 

Order  affirmed. 

We  concur:  McKinstry,  J.,  McKee,  J. 

Department  No.  1. 


[Filed  — ,  1883.] 

No.  8105. 

DUFFICY,  Respondent,  v.  SHIELDS  et  al..  Defendants, 

(HITCHCOCK,  Appellant.) 

CaiTEKL  MoBTOAOB — ^Fc7BNiTUBB — HoTKi«.  Boit  to  foreclose  a  chattel  mort- 
gage made  by  dffeDdant  (Shields)  upon  the  undivided  one-half  of  the 
upholstery,  famitnre,  etc.,  of  the  Brooklyn  Hotel,  San  Francisco. 
Held :  Ajb  the  mortgage  disclosed  the  purchase-money  intended  to  be 
aecnred  by  it  embraced  other  property  than  the  upholstery  and  furni- 
tore  used  in  the  hotel,  the  mortgage  is  void.  (0.  0.  2955;  Oassntr  y. 
PaiUrsaii,  23  Oal.  299.) 

Appeal  from  Superior  Court,  San  Francisco. 

Clement,  Osment  dt  Clement  for  appellant. 
Masticky  Belcher  dt  Mastick  for  respondent. 

By  the  Coubt  : 

If  the  mortgage  in  question  was  made  to  seeure  the  pur- 
chase-money of  anything  besides  one-half  of  the  upholstery 
and  furniture  used  in  the  Brooklyn  Hotel,  it  is  void.  (Civil 
Code,  Sec.  2955;  Gaasner  v.  FcUterson,  23  Cal.  299.) 

By  th*e  mortgage,  "the  mortgagor  mortgages  to  the  mort- 
gagee his  interest,  being  an  undivided  one-half  of  all  the  ef- 
fects and  all  belongings,  of  whatever  nature  or  kind,  of,  in 
and  to  the  hotel  in  the  city  and  county  of  San  Francisco, 
State  of  California,  known  as  the  Broo^Llyn  Hotel,  Nos.  210 
and  212  Bush  street,  together  with  all  the  furniture,  carpets, 
beds  and  bedding,  etc.,  etc.;  also,  the  unexpired  term  of  the 
lease  of  said  premises,  good-will,  and  all  and  everything  con- 
nected with  or  appertaining  to  said  hotel,  as  security  for  the 
payment  to  him  of  the  sum  of  thirteen  thousand  dollars 
(113,000)  ffold  coin,  on  the  24th  day  of  June,  a.  d.  1877, 
being  the  balance  due  on  the  purchase-money  of  said  and 
foregoing  interest  in  the  effects  and  things  above  mentioned, 
in  and  to  the  Brooklyn  Hotel. " 

It  is  as  clear  as  anything  can  be,  from  the  loose  manner  in 
which  the  instrument  is  drafted,  that  the  purchase-money  in- 
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tended  to  be  secured  by  it  was  the  balance  due  of  the  pur- 
chase-money of  all  the  property  included  in  the  mortgage, 
which  embraced  other  property  than  the  upholstery  and  fur- 
niture used  in  the  hotel. 
Judgment  and  order  reversed,  and  cause  remanded. 


Department  No.  1. 


[Filed  April  20,  1883.] 

No.  7764. 

ENOWLES,  BfiSPONDENT,  v.  8EALE,  Appellant. 

BtBEBT   AS8K88MBMT — GbABB  —  Cl<BMBNTINA    StBBBT — FiNDIHO— SaK  FbAB- 

oisoo.  Action  to  foreclose  a  lien  for  replanking  the  northerly  half  of 
Clementina  street,  tian  Francisco,  from  First  street  to  a  point  160  feet 
westerly  therefrom.  One  of  the  issues  raised  was  that  the  street  was 
not  graded,  and  on  appeal  it  was  contended  there  was  no  finding  on 
snch  issne.  The  Court  found  that  "  the  replanking  mentioned  in  tlie 
complaint  was  placed  to  the  official  grade,"  and  *'that  in  order  to 
plank  to  the  official  grade,  the  contractor  filled  the  said  portion  of 
Clementina  street,  yarying  in  depth  from  zero  at  the  crossing  to  one 
foot  at  the  end  of  150  feet."  Held,  the  inference  necessarily  dedudble 
from  these  facts  is  that  the  street  was  graded,  and  the  findings  ootv 
the  issue — citing  Coveny  ▼.  Bait,  49  Cal.  552. 

Appeal  from  Superior  Court.  San  Francisco. 

Stewart^  Van  Clief  &  Eerron  for  appellant. 
Parker^  Sha/ter  &,  WcUerman  for  respondent. 

By  the  Coubt  : 

This  was  an  action  for  the  foreclosure  of  an  assessment 
lien,  for  the  replanking  the  northerly  half  of  Clementina 
street,  from  First  street  to  a  point  160  feet  wester^  there- 
from, in  the  city  and  county  of  San  Francisco,  under  a  con- 
tract made  by  the  Superintendent  of  Public  Streets,  and  the 
assignor  of  the  plaintiff. 

One  of  the  issues  raised  by  the  pleadings  was,  that  Clem- 
entina street  was  not  and  never  had  been  graded,  and  the 
only  contention  is,  that  the  Court  below,  in  its  find^gs,  did 
not  pass  upon  that  issue. 

But  the  Court  found,  '*  That  the  replanking  mentioned  in 
the  complaint  was  placed  to  the  official  grade,"  and  ''that  in 
order  to  plank  to  the  official  grade,  the  contractor  filled  the 
said  portion  of  Clementina  street,  varying  in  depth  from  aero 
at  the  crossing,  to  one  foot  at  the  end  of  150  feet." 

The  inference  necessarily  deducible  from  these  facts  is  that 
the  street  was  graded,  and  the  findings  cover  the  iflSQe. 
(Coveny  v.  Hale,  49  Cal.  552.) 

Judgment  affirmed. 
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Depabtment  No.  1. 


[Filed  April  24, 1883.] 

Nd.  7706. 

BLUM,  Appellakt,  v.  SUNOL  et  al.  ,  Eespondents. 

New  Tbiaii — Ck>UBT — Suooessob — Appeal.  Althongb  an  order  granting  a 
new  trial  is  made  by  the  aaooessor  of  the  trial  Court,  or  rather  by 
another  Judge  than  the  one  who  tried  the  cause,  every  intendment  is 
in  favor  of  ito  eorreotness. 

Id.-— DoouMBMTABT  EviDBNOE— Dkpobitzon.  Where  a  finding  has  been  made 
upon  a  conflict  of  evidence,  or  contrary  to  evidence,  or  without  evi- 
dence^ the  appellate  Court  does  not  interfere  with  the  action  of  the 
lower  Court  in  granting  a  new  trial,  alihongh  the  evidence  upon  which 
it  has  acted  may  consist  of  depositionB  and  dooomentary  and  oral 
evidence. 

Appeal  from  Superior  Court,  San  Francisco. 

B.  8.  Brobks  for  appellant. 
£  J.  Pringle  for  respondents. 

MoKee,  J.,  delivered  the  opinion  of  the  Court: 

The  action  in  this  case  was  tried  and  decided  bjr  the  late 
District  Court  of  Contra  Costa  County.  After  decision  and 
judgment  a  motion  was  made  for  a  new  trial  upon  a  bill  of 
exceptions.  Before  the  motion  was  heard  the  attorney  for 
the  plaintiff,  having  been  elected  Judge  of  the  Superior  Court 
of  the  county,  became  disqualified  from  acting  in  the  case,  and 
the  action  was  removed  and  transferred  to  the  Superior  Court 
the  of  city  and  county  of  San  Francisco.  There  the  motion  was 
ai^ed  and  submitted,  and  after  a  review  of  the  evidence  con- 
tamed  In  the  certified  bill  of  exceptions,  the  Court  sustained 
the  motion  and  ordered  a  new  trial,  and  from  the  order  this 
appeal  has  been  taken. 

Although  the  order  was  made  by  the  successor  of  the  trial 
Court,  or  rather  by  another  Judge  than  the  one  who  tried 
the  cause,  yet  as  every  intendment  prevails  in  favor  of  its 
correctness,  the  appellant  is  bound  to  overcome  such  intend- 
ments by  affirmatively  showing  prejudicial  error.  No  such 
error  has  been  made  to  appear. 

The  issue  tried  involved  the  genuineness  of  certain  instru- 
ments in  writing,  through  which  defendants  claimed  title  to 
the  real  property  in  controversy  in  the  case.  Upon  those 
issues  much  documentary  and  oral  evidence  was  given  by  both 
parties;  and,  from  an  examination  of  the  evidence  contained 
in  the  record,  we  are  of  opinion  there  was  no  abuse  of  dis- 
cretion by  the  Court  below  in  granting  a  new  trial. 
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Where  a  finding  has  been  made  npon  a  conflict  of  evi- 
denct),  or  contrary  to  evidence,  or  without  evidence,  this 
Court  does  not  interfere  with  the  action  of  the  lower  Court 
in  granting  a  new  trial,  although  the  evidence  upon  which  it 
has  acted  may  consist,  as  it  does  in  this  case,  of  depositions 
and  documentary  and  oral  evidence.  {Canning  v.  C  P,  B. 
R.  Go.,  59  Cal.  166;  Parrot  v.  Floyd,  54  id.  534;  Macy  v.  Da- 
villa,  48  irf.  646;  Altschid  v.  Doyle,  48  id.  535.) 

Order  affirmed. 

We  concur:  McKinstry,  J.,  Boss,  J. 


In  Bane. 

[Filed  April  21,  1883.] 
No.  7084. 

SAVAGE,  Bespondent,  v.  SWEENEY,  Appellant. 

Nxw  Trial — Appbal.  Plaintiif  moved  for  a  new  trial  on  the  groand,  vUer 
cUia,  that  the  evidence  was  insufficient  to  justify  the  decision.  The 
motion  was  granted.  On  appeal  held,  it  not  appearing  npon  what 
grounds  the  motion  was  granted,  as  every  intendment  must  be  in- 
dulged to  sustain  the  judgment  of  the  Court  below,  it  will  be  presumed 
the  motion  was  granted  for  insufficiency  of  the  evidence  to  sostain 
the  decision.     Farther,  no  abuse  of  discretion  appears  in  the 


Appeal  from  District  Court,  San  Francisco. 

Jarboe  &  Harrison  for  appellant. 
R.  R.  Provines  for  respondent. 

By  the  Court  : 

This  action  was  tried  by  the  Court,  and  the  decision  vas 
in  favor  of  plaintiff.  The  plaintiff,  nevertheless,  moved  for 
a  new  trial  on  the  ground,  vder  alia,  that  the  evidence  was 
insufficient  to  justify  the  decision.  The  Court  granted  the 
motion,  and  from  this  order  the  defendant  appealed. 

It  does  not  appear  upon  what  grounds  the  new  trial  was 
granted,  and,  therefore,  as  every  intendment  must  be  in- 
dulged to  sustain  the  judgment  of  the  Court  below,  this 
Court  is  autiiorized  to  presume  that  it  was  granted  on  the  in- 
sufficiency of  the  evidence  to  sustain  the  decision. 

In  relation  to  this,  it  is  the  well-settled  rule  of  this  Court 
that  such  motion  for  a  new  trial  is  addressed  to  the  sound 
•discretion  of  the  Court,  and  an  order  granting  it  will  not  be 
disturbed  unless  it  appears  that  the  Court  below  has  abused 
its  discretion  in  so  ruling.  (Pierce  v.  Schaden,  55  Cal.  406; 
Bronner  v.  Wetzlar,  id.  419,  and  cases  cited.) 

No  such  abuse  appears  in  this  cause,  and  the  order  is 
Affirmed. 
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Depabtment  No.  1. 


[FUed  April  20,  1883.J 

No.  7874. 

CASTAGNINO,  Eespondent, 

V. 

BALLETA  et  al.,  Appellants. 

BviXiDiNO  OoNTBACT.    On  authority  of  Loup  y.  Col.  8,  R.  B,  Co,  (10  Pao. 
C.  L.  J.  699),  judgment  and  order  reversed. 

Appeal  from  Superior  Court,  San  Francisco. 

JET  J.  TUden  for  appellants. 
M.  C,  Masaett  for  respondent. 

By  the  Court  : 

On  the  authority  of  Loup  v.  The  California  Sovihem  B.  R. 
Co,  (10  Pac.  C.  L.  J.  699),  judgment  and  order  reversed,  and 
cause  remanded  for  a  new  trial. 


Department  No.  2. 


[Filed  April  21,  1883.] 

No.  8840. 

NAUD,  Appellant, 

V. 

THE  TRAVELERS'  INSURANCE  CO.,  Respondent. 

Ibbubakcs — ^Ebbos — NoNBUiT.  Action  on  an  insurance  policy.  Judgment 
of  nonsuit  rendered  below.  Heldt  no  error  was  committed  as  to  ad- 
missibility of  OTidence,  nor  in  granting  a  nonsuit  on  plaintiff 's  open- 
ing. 

Appeal  from  Superior  Court,  Los  Angeles  County. 

Dooner  and  Godfrey  for  appellant. 

Howard  and  Bicknell  &  White  for  respondent. 

By  the  Court  (Thornton,  Sharpstein  and  Myrick,  JJ.)  : 

The  Court  below  committed  no  error  in  its  ruling  as  to  the 
admissibility  of  evidence. 

The  plaintiff  was  nonsuited,  and  to  this  an  exception  was 
leserved.  We  have  examined  the  testimony  offered  by 
plaintiff  in  her  opening  and  find  no  error  in  the  ruling  of  the 
CJourt  on  the  motion  fur  a  nonsuit. 

Judgment  affirmed. 
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Depabtment  Ko.  1. 


[Filed  May  8,  1883.J 
No.  7936. 

OONGDON,  Appellant,  v.  CHAPMAN,  Eespondbnt. 

OoHTBAOT — Btogk — Salb.  Plaintiff  sold  to  the  defendant  certain  shares  of 
the  capital  stock  of  a  mining  company,  npon  defendant's  afcreement 
to  pay  for  the  stock,  at  a  stated  rate  per  share,  "from  the  first  moneys 
which  can  be  realized  from  the  sale  of  any  stock  of  said  company 
owned  or  controlled  by  him  (Chapman),  *  *  *  and  said  Chapman 
agrees  to  nse  all  reasonable  efforts*  to  realize  on  the  stock  of  said  com- 
pany owned  or  controlled  by  him,  withont  nnnecessary  delay,  to  the 
end  that  said  payment  may  be  made  to  said  Gongdon.V  BM,  by  this 
agreement  the  parties  clearly  expressed  their  intention  that  the  stock 
should  be  paid  for  out  of  the  first  moneys  that  conld  be  realized  from 
the  sale  of  any  stock  of  the  company  owned  or  controlled  by  Chapman; 
the  latter  farther  agreeing  to  nse  all  reasonable  efforts  to  realize  on 
the  stock,  without  unnecessary  delay,  to  the  end  that  said  payment 
may  be  made  to  said  Gongdou. 

Id. — ^Id.  After  trial,  the  Court  below  found  that  the  defendant  used  reason- 
able diligence,  and  made  all  reasonable  efforts  to  sell  the  stock,  bat 
had  been  unable  to  sell  any  of  it.  Under  soch  circumstances^  to  hold 
the  defendant  liable  in  this  form  of  action  would  be  to  make  and 
enforce  between  the  parties  a  contract  essentially  different  from  the 
contract  that  they  themselves  made  and  from  that  declared  on. 

Appeal  from  Superior  Courts  San  Francisco. 

Gary  &  TrouU  for  appellant. 
PilUbury  &  TUus  for  respondent. 

By  the  Court: 

The  plaintiff  sold  to  the  defendant  certain  shares  of  the 
capital  stock  of  the  Erie  Consolidated  Mining  Company, 
upon  defendant's  agreement  to  pay  for  the  stock,  at  a  stated 
rate  per  share,  "from  the  first  moneys  which  can  be  realized 
from  the  sale  of  any  stock  of  said  company,  owned  or  con- 
trolled by  him  (Chapman),  *  *  *  and  said  Chapman 
agrees  to  use  all  reasonable  efforts  to  realize  on  the  stock  of 
said  company  owned  or  controlled  by  him,  without  unneces- 
sary delay,  to  the  end  that  said  payment  may  be  made  to 
said  Congdon." 

By  this  agreement  the  parties  clearly  expressed  their  in- 
tention that  the  stock  should  be  paid  for  out  of  the  first 
moneys  that  could  be  realized  from  the  sale  of  any  stock  of 
the  company  owned  or  controlled  by  Chapman;  the  latter 
further  agreeing  to  use  all  reasonable  efforts  to  realize  on 
the  stock,  without  unnecessary  delay,  *'  to  the  end  that  said 
payment  may  be  made  to  said  Co7igdon.'* 
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After  trial,  the  Oonrt  below  fonnd  that  the  defendant  used 
reasonable  diligence  and  made  all  reasonable  efforts  to  sell 
the  stock,  but  had  been  unable  to  sell  any  of  it.  Under 
such  circamstances,  to  hold  the  defendant  liable  in  this  form 
of  action,  would  be  to  make  and  enforce  between  the  parties 
a  contract  essentially  different  from  the  contract  that  they 
themselves  made  and  from  that  declared  on  herein. 

Judgment  affirmed. 

Depabtment  No.  2.    . 


[Filed  May  4,  1883.] 

No.  8740. 

Estate  of  A.  E.  BOSE,  deceased. 

YoucHEBS — AooouNT — Administbatob.    The  order  settliog  the  account  of  the 
administrator  is  reversed  for  insufficiency  of  vouchers  and  accounts. 

Appeal  from  Superior  Court,  Kern  County. 

Smith  and  Stetsmi  dt  Houghton  for  appellants. 
B.  E.  Arick  for  respondent. 

Mtrigk,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  an  order  settling  the  account  of 
the  administrator. 

Section  1631  C.  C.  P.  provides  that,  in  rendering  his 
account,  the  administrator  must  produce  and  file  vouchers 
for  all  charges,  debts,  claims,  and  expenses  which  he  has 
paid,  and  he  may  be  examined  on  oatn  touching  such  pay- 
ments. If  a  voucher  is  lost,  or  for  other  good  reason  can- 
not be  produced  on  the  settlement,  the  payment  may  be 
proved  by  any  competent  witness. 

According  to  Section  1632,  he  may  be  allowed  any  item 
of  expenditure  not  exceeding  twenty  dollars  for  which  no 
voucher  is  produced,  if  such  item  be  supported  by  his  own 
uncontradicted  oath  positive  to  the  fact  oi  payment,  specify- 
ing when,  where,  and  to  whom  it  was  made;  but  the  aggre- 
gate of  such  allowances  must  not  exceed  five  hundred  dollars. 

The  vouchers  produced  by  the  administrator  in  this  case, 
and  used  on  the  settlement  of  his  account,  numbered  1  to 
22,  respectively,  the  receipts  for  sums  paid  the  appraisers, 
clerk,  attorney,  and  possibly  some  few  others,  were  proper 
vouchers,,  and  the  items  represented  by  them  were  properly 
allowed  by  the  Court;  but  the  bulk  of  the  so-called  vouchers 
appearing  in  the  transcript,  from  folio  67  to  folio  88,  are  in 
no  sense  vouchers.    We  select  one  as  a  sample : 


280     '  Estate  of  A.  E.  Bose,  deceased. 

'*  127.87.  Bakersfield,  September  24.  1878. 

Pay  to  the  order  of  Fred  Hanes  Twenty-seven  27-100 
Dollars,  United  States  gold  coin,  value  received,  and  charge 
to  account  of 

Bose  estate. 
To  H.  Hirshfeld,  Admstr.  M.  Puboell. 

Bose  estate." 

This  is  not  a  voucher.  H.  Hirshfeld  is  the  administrator 
of  the  estate.  This  paper  may  have  been  very  well  as  a 
statement  from  M:  Purcell  to  Mr.  Hirshfeld  that  he  should 

5)ay  the  amount  to  the  person  named;  but  it  gives  no  in- 
ormation  as  to  why  the  amount  should  be  paid  out  of  the 
funds  oty  or  charged  to,  the  estate;  nor  does  it  tend  to  prove 
that  the  amount  was  paid — it  is  no  voucher  from  the  payee. 
There  is  no  statement  of  any  fact  in  the  account,  or  in  the 
report,  tending  to  show  that  the  items  represented  by  these 
so-called  vouchers  were  incurred  or  paid  in  or  about  the 
business  of  the  administration  of  the  estate.  The  same  may 
be  said  of  the  accounts  and  receipts  contained  in  the  tran- 
script, from  folio  91  to  and  including  folio  96,  except  that 
these  appear  to  have  been  receipted  by  the  persons  in  whose 
favor  the  accounts  were  presented.  The  amount  of  $678.75 
appears  on  the  credit  side  of  the  account  as  cash  paid  L. 
Hirshfeld,  supplies;  but  why  the  item  was  paid,  or  what  re- 
lation the  administration  of  the  estate  bore  to  these  supplies, 
or  to  the  payment,  in  no  way  appears.  On  referring  to  the' 
voucher  or  account  of  L.  Hirsnfeld  &  Co.,  on  which  the 
payment  was  made,  we  find  the  supplies  to  consist  of  pota- 
toes, cream  tartar,  coffee,  sulphur,  flour,  candles,  tobaccOi 
cigars,  onions,  leather,  cash,  tea,  beans,  bacon,  rubber  coat, 
pants,  vest,  axle-grease,  sheeting,  toweling,  etc.,  etc.;  but  we 
are  not  informed  in  any  manner  what  these  articles  had  to 
do  with  the  administration  of  the  estate.  It  appears  in  the 
bill  of  exceptions,  that  as  to  the  items  in  the  account  of 
Hirshfeld  &  Co.,  the  administrator  was  not  particularly  ex- 
amined, but  was  asked  generally  as  to  whether  they  were 
necessary  expenses  in  the  care  and  management  of  the  sheep 
and  other  property  of  the  estate,  and  for  the  care  and  cus- 
tody of  the  minor  children,  and  he  stated  they  were.  The 
order  settling  the  account  contains  no  statement  that  proof 
of  the  correctness  of  the  account  was  had,  nor  any  finding 
as  to  its  correctness.  The  evidence  should  have  shown  why 
the  expenses  were  incurred,  leaving  the  Court  to  determine 
as  to  their  necessity  or  propriety.  When  we  observe  that 
the  items  on  the  credit  side  of  the  account  as  allowed  by  the 


Nbw  Law  Publications.  281 

Court  aggregate  $9,159.17,  nearly  one-half  of  which  is  made 
up  of  items  subject  to  one  or  the  other  of  the  above  criti- 
cisms, we  are  free  to  say  that  the  account  was  presented  and 
attempted  to  be  proven  in  a  way  far  from  that  contemplated 
by  the  statute.  It  is  a  very  easy  matter  for  an  administrator 
to  present  in  writing  a  general  synopsis  of  his  administra- 
tion; for  doing  so  he  is  amply  paid.  We  notice  in  this  ac- 
count an  item  of  fees  of  adn^inistrator,  $545.85,  and  for 
attorney's  fees,  $250.  We  think  the  requirements  of  the 
Code,  as  to  the  method  of  conducting  the  business  and  set- 
tling the  accounts,  should  be  complied  with. 

The  order  is  reversed  and  the  cause  is  remanded  for  fur- 
ther proceedings. 

We  concur:  Thornton,  J.,  Sharpstein,  J. 


New  Law  Publications. 


Bateman  on  Auctioneers:    By  Joseph  Bateman,  L.L.  D.  of  Lin- 
colns  Inn.    Soule  &  Bugbee,  Boston,  Publishers. 

This  is  the  sixth  edition,  but  theirs*/  American  edition,  edited 
by  Henry  N.  Sheldon,  of  the  Boston  Bar.  The  work  is  a  very 
thorough,  practical  treatise  of  this  special  branch  of  the  law, 
and  is  very  fully  annotated  with  notes  of  American  decisions. 

AXXBICAK  AND  EnOLISH  Rxn^BOAD  CaSES  FOB  APRIL,  1883. 

This  number  (Yol.  IX,  Part  1)  contains  the  opinion  of  the 
New  York  Supreme  Court  in  the  recent  cases  brought  by  the 
Attorney-General  to  compel  the  New  York  Central  and  other 
roads  to  raise  the  freight  dead-lock  that  occurred  in  New  York 
City  some  months  ago,  and  also  a  collection  of  cases  upon  the 
question  of  the  extra  terminal  liability  of  connecting  lines,  with 
valuable  notes  to  all  of  said  cases. 

Ewell's  Essentials  of  the  Law:    By  Marshall  D.  Ewell,  L.L.  D. 
Soule  &  Bugbee,  Boston,  Publishers. 

This  is  the  second  volume  of  Ewell's  series  of  Students' 
Manuals.  It  comprises  the  essential  parts  of  Stephen  on  Plead- 
ing, Smith  on  Contracts,  and  Adams'  Equity  (including  Pleading 
and  Procedure).  The  reputation  of  the  author,  both  as  a  writer 
and  a  teacher  of  law,  is  a  sufficient  recommendation  to  the  work. 
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Abstracts  of  Recent  Decisions. 


Homestead  Exemption.  A  homestead,  exempt  from  execation 
under  the  laws  of  a  State,  will  be  held  exempt,  even  as  to  a 
debt  due  the  United  States.— Fink  v.  O'NeU,  Sup.  Ct.  U.  &; 
Chic.  Leg.  News,  April  28th. 

EymsNCE — Wobds  and  Phbases.  An  inquiry  can  be  ihade  into 
the  meaning  of  words  used  by  persons  in  a  particular  business, 
such  words  having  no  fixed-  legal  signification. — Kelly  y.  EMj 
S.  C.  Texas;  1  Tex.  L.  Rev.  ;153. 

Malicious  Prosecution.  In  an  action  for  malicious  prosecu- 
tion, where  the  testimony  shows  that  the  object  of  the  criminal 
proceedings  was  not  to  vindicate  the  law  and  punish  crime,  bnt 
to  coerce  the  payment  of  a.  debt,  a  malicious  motive  may  be 
inferred. — Boss  v.  Langwbrthy,  Sup.  Ct.  Neb.  14  N.  W.  RiPp.  515. 

Masteb  and  Servant —;  Neglioence.  A  railroad  compiny  is 
liable  for  damages  sustained  by  the  widow  and  next  of  ^kin  by 
the  falling  of  a  fireman  on  the  railroad  where  the  accident  was 
caused  by  the  washing-out  of  a  culvert  which  was  in  an  improper 
condition,  resulting  from  the  negligence  of  the  bridge-builder, 
roadmaster  and  section  boss. — Davis  v.  Vermont  Cent,  fi.fi*  Go,, 
Sup.  Ct.  Vt.,  1882. 

m 

Equity — ^Fraudulent  Conveyance.  Where  one  executes  a  con- 
veyance for  the  purpose  of  hindering,  delaying,  or  defrai:^ing 
creditors,  a  Court  of  equity  will  not  compel  a  reconveyancb  in 
an  action  by  the  grantor  against  his  grantee.  The  heir-at-law 
of  the  grantor  is  generally  in  no  better  position  than  his  ancedtot 
in  reference  to  such  property. — Lathrop  v.  FoUard,  Sup.  Ct. 
Colorado ;  1  Denv.  L .  J.  50.       . 

Estoppel — Elements  of.  The  elements  of  estoppel  are,  a  Mae 
representation  or  concealment  of  material  facts,  made  with  a 
knowledge  of  such  facts;  ignorance  on  the  part  of  the  person 
to  whom  the  representations  are  made,  or  from  whom  the  factp 
are  concealed;  intention  that  such  person  should  act  upon  it, 
and  action  on  his  part  induced  thereby. — Blum  v.  Merdumt, 
S.  C.  Texas;  1  Tex.  L.  Rev.  150. 

Evidence.  Where  a  witness  on  cross-examination,  being  asked 
questions  which  if  answered  affirmatively  would  tend  to  degrade 
and  disgrace  him,  avails  himself  of  the  privilege  accorded  him 
by  the  Court,  and  declines  to  answer,  he  cannot  rightfully  be 
asked,  **Why  do  you  decline  to  answer  these  questions?'* 
When  he  has  declined  to  answer,  he  has  done  all  that  the  rul^ 
of  law  requires  him  to  do. — Merluzzi  v.  Oleeson,  Md.  Ct.  App., 
Dec.  21,  1882. 
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Pabtnebship — ^RbalEstas^e — FiBM  Pbopebtt.  Beal  estate  held 
in  the  name  of  a  firm  and  bought  with  its  fiinds^  is  not  thereby 
ooBTerted  into  personalty;  in  order  to  effect  such  conversion  as 
a^fainst  strangers  and  creditors  of  the  individual  partners,  it  is 
necessary  that  the  deed  should  expressly  state  that  it  is  held  as 
partnership  property,  or  there  must  be  actual  notice  to  the 
party. — Kepler  y,  Erie  Dime  Sav.  and  Loan  Co.,  S.  C.  Pa.  1882; 
13W.  N.  C.  21. 

DuBESs  PES  MiNAs.  Where  a  party  seeks  to  be  relieved  from 
the  obligation  of  a  contract  on  the  ground  of  duress  per  minus, 
regard  will  be  had  to  age,  sex,  and  condition  of  life,  and  if  the 
threats  employed  were  such  as  were  calculated  to  deprive  the 
party  of  his  freedom  of  will,  he  will  be  relieved  from  liability, 
even  though  they  were  not  of  such  a  character  as  would  produce 
a*  like  effect  on  a  firm  and  courageous  man. — Jordan  v.  Elliott, 
Snpl  Ct.  Pa.  22  Am.  L.  Reg.  180. 

R 

.  ConTBAcrr — ^Voluntary  Payment — Recovery  Back.  The  pay- 
ibents  of  tolls  exacted  by  a  canal  company,  whose  right  to  the 
salne  is  disputed,  but  which  by  the  exercise  of  threats  and  other 
means  of  coercion  compels  the  parties  to  accede  to  its  demands 
or  be  put  to  considerable  loss  in  their  business,  are  such  invol- 
untary payments  that  the  company  will  be  compelled  to  make 
restitution  upon  suit  for  their  recovery. — Lehigh  Coal  and  Nav, 
Co.  vs.  Brown,  Sup.  Ct.  Pa.  13,  Pittsburg  L.  J.  331. 

Constructive  Trust.  Where  one  party  purchases  an  estate 
and  pays  the  money,  and  the  deed  is  taken  in  the  name  of  an- 
other, a  trust  results  by  construction  of  law  to  the  party  who 
paid  the  money,  and  such  payment,  ipay  be  made  by  parol;  but 
in  all  such  cases  the  proof  of  payment  by  the  cestuy  que  trust 
mu^t  be  clear,  direct  and  explicit.  This  strictness  of  proof  is 
reqpired  because  of  the  danger  of  rendering  titles  depending 
npon  deeds  and  other  written  documents  insecure, —  Witts  v. 
Homer,  Md.  Ct.  of  App.  10  Md.  Law  Record,  No.  5. 

Landlord  and  Tenant — Repairs.  In  the  absence  of  a  specific 
agreement,  there  is  no  obligation  due  from  the  landlord  to  the 
tenant  to  repair  the  premises  or  keep  them  in  a  safe  and  habit- 
able condition.  This  rule  applied  in  suit  by  tenant  against  land- 
lord for  not  repairing  a  common  stairway,  used  by  other  tenants 
also.  {PurceU  y.  -English,  16  Cent.  L.  J.  230,  Sup.  Ct.  Ind.; 
Eblin  V.  MiUer,  78  Ky.  371.)  In  Coke  etc.  v.  Outskese,  4  Ky.  L. 
Bep.  545,  a  landlord  was  held  liable  for  not  disclosing  the  fact 
that  an  outer  building,  in  qonstant  use,  needed  repairs. — 1  Ey. 
L.  J.  &  Bep.  843. 


/ 
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EVIDENOE — PrOPERT  OF  THE  PeBSON  IN  CiVIL  DaMAGE   CaSE8.      On 

trial,  in  an  action  for  damages  for  personal  injuries  of  a  penmi- 
nent  as  well  as  temporary  character  to  the  plaintiff's  eyes,  where 
the  plaintiff  himself  testified  concerning  his  injuries,  and  no 
physician,  or  surgeon,  or  medical  expert  was  examined  as  a  wit- 
ness in  the  case,  the  plaintiff'  may  be  required  by  the  Court,  upon 
a  proper  application  being  made  therefor  by  the  defendant,  to 
submit  his  eyes  to  a  reasonable  and  proper  examination  by  some 
competent  expert,  for  the  purpose  of  ascertaining  the  nature,  ex- 
tent and  permanency  of  his  injuries — the  Court  exercising,  in 
all  such  cases,  a  sound  judicial  discretion. — Atchison  etc.  R.  Co, 
V.  Thul,  Sup.  Ct.  Kan. 

Seat  in  Boabd  of  Trade.  Some  weeks  ago,  in  the  case  of 
Abraham  Netter,  a  member  of  the  Board  of  Trade,  whose  cer- 
tificate of  membership  creditors  sought  to  attach,  Judge  Bamum 
decided  that  such  a  certificate  was  not  property,  and  could  not 
be  seized  by  creditors.  He  gave  this  decision  notwithstanding 
the  fact  that  the  appellate  Court  had  affirmed  a  decision  of 
Judge  Gardner  that  a  Board  of  Trade  membership  was  liable  to 
be  sold  to  pay  debts  of  the  owner.  The  case  of  Netter  was  ap- 
pealed from  Judge  Barnum's  decision,  and  the  appellate  Court 
affirmed  his  decision  also.  The  apparent  contradiction  is  ex- 
plained, however,  by  the  fact  that  the  appellate  Court  decides 
the  Netter  case  simply  upon  a  question  of  practice,  and  does 
not  touch  upon  the  question  of  the  right  of  a  creditor  to  sell  the 
membership  to  satisfy  his  claim.  The  creditors  of  Netter  gar- 
nisheed  the  Board  of  Trade,  and  this  the  appellate  Court  decides 
they  could  not  do,  as  the  property  in  the  certificate  of  member- 
ship is  not  in  the  Board,  but  in  Netter. — Chic.  Leg.  News. 

Homestead  —  Abandonment  in  Part  —  Mortgaqe.  (1.)  When 
there  is  a  fixed  intention  carried  into  execution  to  no  longer  use 
for  the  purposes  of  a  home,  nor  as  a  place  to  exercise  the  call- 
ing or  business  of  a  head  of  a  family,  a  portion  of  the  property, 
and  to  appropriate  the  same  to  some  purposes  other  than  that 
contemplated  by  the  Constitution,  if  the  same  is  done  in  good 
faith,  parties  may  be  permitted  to  abandon  a  part  of  that  which 
may  have  been  a  homestead,  as  absolutely  and  clearly  as  they 
might  abandon  the  whole  property  by  ceasing  to  use  and  never 
intending  again  to  use  the  property  for  the  purposes  for  which 
the  exemption  is  given.  (2.)  A  lien,  however,  given  upon  prop- 
erty which  in  fact  is  homestead  at  the  time  the  lien  is  given,  is 
invalid,  although  there  may  be  an  intention,  even  evidenced  by  a 
designation  in  writing,  of  less  than  is  actually  used  at  the  time 
as  the  home,  to  make  the  homestead  not  to  embrace  the  prop- 
erty upon  which  the  lien  is  given. — Medlinka  v.  Downing,  1  Tex. 
X.  Rep.  939. 
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Current  Topics. 


TENANCY  BY  ENTIRETY. 

The  Court  of  Appeals  of  New  York  (Bertles  v.  Nunan,  27  Alb. 
L.  J.  335,)  and  the  Supreme  Cpurt  of  Michigan  (Jacobs  y.  Miller, 
15  N.  W.  Bep.  42,)  have  recently  held  that  a  conveyance  to  a 
hasband  and  wife  created  a  ''  tenancy  by  entirety. "  This  estate 
differs  from  joint-tenancy  only,  in  that  during  the  joint  lives 
neither  can  alien'so  as  to  bind  the  other. 

Would  a  conveyance  to  a  husband  and  wife  in  California 
create  a  tenancy  by  entirety  ? 

The  Code  provides  that ''  a  husband  and  wife  may  hold  prop- 
erty as  joint -tenants,  tenants-in-common,  or  as  community 
property"  (Civil  Code,  Sec.  161),  and  that  all  property  acquired 
after  marriage  by  either  or  both,  other  than  that  owned  before 
marriage  and  that  acquired  afterward  by  gift,  bequest,  devise, 
or  descent,  with  the  rents,  issues,  and  profits  thereof,  is  com- 
munity property.  (Civil  Code,  Sees.  162, 163,  164.)  The  Code 
also  provides  that  a  joint-tenancy  arises  only  when  it  is  so  ex- 
pressly declared  in  the  will  or  transfer.     (Civil  Code,  Sec.  683.) 

It  is,  however,  a  recognized  rule  of  construction,  that  ''the 
common  law  constitutes  the  basis  of  our  jurisprudence,  and 
rights  and  liabilities  must  be  determined  in  accordance  with  its 
principles,  except  so  far  as  they  are  modified  by  statute."  (15 
Cal.  308.)  Has  the  common  law  been  modified  by  statute  so 
as  to  do  away  with  tenancy  by  entirety  ? 
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The  reason  for  this  peculiar  estate  is  the  legal  oneness  of  has- 
band  and  wife,  lliis  oneness  has  been  much  split  and  cracked 
by  modem  statutes,  but  not  entirely  destroyed. 

It  may  be  considered  as  settled  law  in  California,  that  a  con- 
veyance for  a  valuable  consideration  to  husband  and  wife,  does 
not  create  a  tenancy  by  entirety,  but  community  property,  un- 
less each  contributes  his  and  her  pro  rata  of  the  consideratioii 
from  their  respective  separate  property.  In  this  latter  case,  as 
well  as  when  the  conveyance  is  a  gift  (not  expressly  declared  to 
be  joint),  do  they  hold  as  tenaifts-in-common  or  by  entirety? 

If  the  only  obstacle  to  the  tenancy  by  entirety  were  the  ab- 
sence of  a  declaration  that  the  tenancy  should  be  joint,  there 
would  not  be  much  doubt.  The  New  York  Appellate  Court  say 
in  this  regafd:  ''The  common-law  rule  as  to  the  effect  of  a 
conveyance  to  husband  and  wife  continued  in  force,  notwith- 
standing the  Revised  Statutes  which  provide  that '  every  estate 
granted  or  devised  to  two  or  more  persons  in  their  own  right 
shall  be  a  tenancy-in-common,  unless  expressly  declared  to  be 
in  joint-tenancy.'— 3  R.  S.  2179;  7  id.;  1  Hoffman's  Chr.  R.  71; 
14  N.  t.  430;  20  id.  320." 

The  difficulty  lies  in  the  construction  of  Section  1161,  supra, 
which  provides  how  a  ^husband  and  wife  may  hold  property, 
viz. :  as  joint-tenants  (and  this  must  be  so  expressly  declared), 
community  property  (defined  by  Sees.  162,  163,  164,  supra),  and 
tenants-in-common. 

Two  cardinal  rules  of  construction  militate  against  a  tenancy 
by  entirety,  viz. :  expressio  unius,  exclusio  est  allerius. 

The  mention  of  the  three  estates  must  operate  to  exclude  all 
others.  The  New  York  law  is  different:  "Whenever  husband 
and  wife  shall  hold  any  lands  or  tenements  as  tenants  in  com- 
mon, joint-tenants,  or  as  tenants  by  entireties,"  etc. 

The  provision  as  to  tenants-in-common  must  mean  something. 
Unless  it  appears  to  all  joint  estates,  other  than  joint-tenancy 
and  community  property,  it  can  apply  to  none,  and  must  be 
meaningless.  The  only  other  joint-estate  is  that  arising  from  a 
gift,  devise,  or  joint  purchase  with  separate  funds;  this  must, 
therefore,  be  a  tenancy-in-common. 

A  tenancy  by  entirety  cannot,  therefore,  arise  in  Calif  onus, 
its  counterpart  being  community  property. 
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Supreme  Court  of  California. 


Depabthent  No.  1. 


[Filed  April  27, 1883.] 
No.  7669. 

WHITING  &  MARSHALL,  Appellaotb, 

V. 

STEEN,  Respondent. 

New  Tbiaii — Appeal.  All  preramptionB  are  in  favor  of  the  correctneBS  of  an 
order  granting  a  new  trial.  Appellants  in  error  must  show,  dearly 
and  af&rmatiYely,  by  the  record  of  the  case,  that  the  order  is  errone- 
ous. 

Fnmnio.  The  finding  npon  the  question  of  consideration  for  tlie  note  in 
snit  was  not  sustained  by  the  evidence.    There  was  no  conflict. 

Etedkncs — Pbomzbsobt  Note.  Parol  evidence  is  admissible  in  an  action  on 
a  promissory  note,  between  the  original  parties,  to  prove  the  under- 
standing on  which  it  was  made. 

In. — Id.  McKinstry  and  Boss,  JJ.,  concurred  in  the  judgment  on  the 
ground  that  there  was  a  substantial  conflict  in  the  evidence  as  to  the 
consideration  of  the  instrument  sue^ on. 

Appeal  from  Superior  Court,  San  Francisco. 

C,  T.  Emmett  for  appellants. 
(7.  E,  Royce  for  respondent. 

McEee,  J.,  delivered  the  opinion  of  the  Court: 

Appeal  from  an  order  granting  a  new  trial. 

All  presumptions  are  in  favor  of  the  correctness  of  the 
order,  and  the  appellants  in  error  must  show,  clearly  and  af- 
firmatively, by  the  record  of  the  case,  that  the  order  is  erro- 
neous. {Clark  V.  Sawyer^  48  Cal.  133;  Moore  v.  Masmd,  43 
id.  389;  People  v.  Best,  39  id.  690.) 

It  is  contended  that  the  order  is  erroneous,  because  the 
Court  found :  "  That  the  promissory  note,  which  constitutes 
the  cause  of  action,  was  fnade  and  delivered  by  the  defend- 
ant in  consideration  of  the  adjustment,  at  the  amount  in  said 
note  set  forth,  of  an  open  and  unliquidated  account,  then  ex- 
isting between  the  Glasgow  Iron  and  Metal  Importing  Com- 
pany, for  whom  the  payee  named  in  said  note  was  then  and 
there  the  agent,  and  the  satisfaction  of  such  account  by  the 
credit  against  the  same  of  the  said  note;"  and,  being  founded 
on  that  consideration,  it  was  not  permissible  to  prove  by 
parol  evidence  the  defense  set  up  in  the  answer. 
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But  the  record  discloses  the  fact  that  the  finding  ui>on  the 
qnestion  of  consideration  was  nob  sustained  by  the  evidence. 
There  is  no  conflict  in  the  evidence. 

As  it  appears  from  the  record,  the  case  arises  out  of  an 
action  upon  a  promissory  note  for  $2,000,  which  the  defend- 
ant made  upon  the  10th  of  April,  1879,  payable  one  day  after 
date  to  the  order^  of  B.  C.  Marshall.  B.  C.  Marshall, 
although  the  nominal  payee,  was  not  the  real  owner  of  the 
note.  It  was  obtained  from  the  defendant  for  the  Glasgow 
Iron  and  Metal  Importing  Company,  a  concern  of  which 
John  Marshall,  one  of  the  plaintiffs  in  the  case,  and  the  father 
of  K.  C.  Marshall,  was  then  the  sole  proprietor.  But  con- 
templating making  a  change  in*  the  firm  by  bringing  in  a 
partner,  he  sent  hi8  son  from  Glasgow,  in  Scotland,  to  settle  up 
the  past  transactions  of  the  concern  by  collecting  the  moneys 
due,  or  taking  promissory  notes.  The  defendant  was  a  party 
to  one  of  these  transactions.  He,  it  appears,  had  received 
from  the  company  in  December,  1877,  a  quantity  of  old  ma- 
chinery, including  a  steam-engine,  which  he  verbally  agreed 
to  repair  and  sell,  in  pieces  and  lots,  from  time  to  time,  as 
best  ne  could,  until  he  had  realized  from  the  sales  and  paid 
from  the  proceeds  the  suip  of  $2,600;  and  whatever  remained 
of  the  machinery  or  pro<^eds  of  sales  after  the  payment  of 
that  sum  to  the  company,  was  to  be  retained  by  him.  Before 
the  date  of  the  note  ne  had  made  some  sales,  and  had  paid 
to  the  company  $600,  leaving  a  balance  of  $2,000  to  be  real- 
ized and  paid  according  to  the  terms  of  the  arrangement  be- 
tween himself  and  the  company. 

In  that  condition  of  the  transaction,  the  mana^ng  agent 
of  the  company,  acting  under  instructions  from  B.  C.  Mar- 
shall, had  the  bookkeeper  of  the  company  prepare  the  draft 
of  the  note  in  suit,  and  he  took  it  and  presented  it  to  the  de- 
fendant for  his  signature.  The  defendant  signed  it,  with  the 
distinct  understanding  that  it  was  to  be  used  as  a  mere  mem- 
orandum, for  the  company,  of  the  machinery  which  he  had 
on  hand  for  disposal  according  to  the  terms  of  the  agreement 
between  himself  and  the  company,  and  of  the  amount  to  be 
paid  by  him  from  the  proceeds  of  ^ales  under  the  agreement; 
and  that  it  was  not  to  be  used  to  change  in  any  respect  the 
terms  of  that  agreement.  *'  The  note  was  not  given  to  settle 
the  defendant's  account  with  the  company."  But  when  the 
agent  obtained  the  signature  of  the  defendant  to  the  note 
upon  the  understanding  and  agreement  that  it  was  to  be  used 
as  subsidiary  to  and  for  the  purposes  of  the  real  verbal  ar- 
rangement between  the  defendant  and  the  company,  instead 
of  informing  the  company  of  the  understanding,  he  handed 
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the  note  to  the  bookkeeper  of  the  company,  who  put  it  on  the 
files  with  other  notes  of  the  company,  and  credited  it  on  the 
books  of  the  combany  to  the  account  of  the  defendant  without 
aay  knowledge  wnatever  on  the  part  of  the  defendant.  The 
note  remained  in  that  condition  until  there  was  a  change  in 
the  firm  by  the  admission,  on  May  1,  1879,  of  Whitney,  one 
of  the  plaintifiTs,  when  B.  C.  Marshall,  the  nominal  payee, 
indorsed  the  note  to  the  company.  .  The  action  must,  there- 
fore, be  considered  as  between  the  Glasgow  Iron  Metal  Im- 
porting Company  and  the  defendant — and  being  between  the 
original  parties,  the  defendant  is  not  subject  to  the  law-mer- 
chant gOTeming  promissory  notes. 

Prima  faciey  however,  the  note  was  given  upon  a  good  con- 
sideration; but  parol  evidence  is  always  admissible  to  prove 
that  there  was  no  consideration  for  a  promissory  note,  or  that 
what  purports  to  be  a  simple  contract  was  not  a  contract  at 
all,  or  that  it  was  only  a  portion  of  the  real  contract  between 
the  parties,  or  that  as  a  contract  it  was  to  be  used  in  a  par- 
ticular way,,  or  with  a  particular  qualification.  If  a  contract 
in  form  has  been  made  with  the  understanding  that  it  is  to 
be  used  in  a  particular  way  or  with  a  particular  qualification, 
it  would  be  a  fraud  to  violate  the  understanding;  and  parol 
evidence  is  admissible  in  an  action,  at  law  or  in  equity,  be- 
tween the  original  parties,  to  prove  the  understanding. 

In  Baker  v.  Prentiss  (6  Mass.  433),  the  holder  of  a  bill 
of  exchange  had  brought  an  action  against  the  drawer,  and 
the  defendant  pleaded,  by  way  of  defense,  that  the  bill  had 
been  only  indorsed  for  a  special  purpose.  The  Court  held 
that  parol  evidence  was  admissible  to  prove  the  defense. 
"And,"  says  Parsons,  C.  J.,  **  where  the  action  is  between 
the  original  parties,  parol  evidence  may  be  given  to  show  that 
the  whole  of  a  simple  contract  was  not  reduced  to  writing,  but 
that  is  was  made  with  certain  conditions,  or  limitations,  ex- 
pressly agreed  upon,  but  not  contained  in  the  written  con- 
tract." So  in  Develin  v.  Colenian  (50  N.  Y.  631),  where  prom- 
issory notes  were  indorsed  and  delivered  to  be  used  for  a 
purpose  altogether  different  from  that  for  which  they  were 
afterward  used,  the  Court  held  that  the  payees  acquired  no 
title  to  them.  And  in  Wright  v.  McPike  (7  Mo.  175),  the  doc- 
trine is  thus  stated:  ''As  between  the  original  parties,  if 
one  has  procured  the  signature  of  the  other  to  a  written 
agreement,  whether  by  fraud  or  not,  which  does  not  contain 
the  contract  made  by  the  parties,  but  a  different  one,  he 
cannot  be  permitted  to  avail  himself  of  that  contract,  but 
must  stand  by  the  one  which  was  in  fact  entered  into  by 
both." 
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A  Court  of  equity  will  also  interfere  to  prevent  the  fraud- 
ulent use  of  a  paper  for  a  purpose  not  contemplated  by  the 
parties  at  the  time  it  was  made.  (Murray  v.  jbake^  49  Gal. 
644;  Pierce  v.  Rohviison^  13  id.  116.)  Parol  evidence,  says 
the  Supreme  Court  of  Pennsylvania,  is  admissible  to  show 
fraud  in  the  formation  of  a  written  instrument,  or  a  fraudn- 
lant  use  of  it  afterward,  whether  obtained  by  fraud  or  not 
{Oliver  V.  Oliver^  4  Bawle,  144;  Hutley  v.  Wright,  16  S.  &  B. 
345.) 

Whence  it  results  that  the  Court  below  did  not  err  in  ad- 
mitting parol  evidence  of  the  defense  in  the  case;  and  as  the 
uncontroverted  evidence  shows  that  the  note  was  not  given  in 
consideration  of  the  settlement  of  an  unsettled  account  be- 
tween the  parties,  nor  of  any  sales  made  by  the  defendant 
under  the  real  contract  between  them,  nor  as  a  substitute  for 
that  contract,  it  follows  that  the  finding  of  the  Court  as  to 
the  consideration  of  the  note  was  not  sustained  by  the  evi- 
dence, and  the  motion  for  a  new  trial  was  properly  granted. 

Order  affirmed. 

CONCURBING  OPINION.      ? 

There  being  at  least  a  substantial  conflict  in  the  evidence 
as  to  the  consideration  of  the  instrument  sued  on,  and  the 
Court  having  granted  a  new  trial,  we  concur  in  the  judg- 
ment. 

McKlNSTRY,  J. 

Bobs,  J. 


Department  No.  2. 


[Filed  May  8,  1883.] 
No.  8142. 
GATELY,  Respondent,  v.  LEVISTON  et  al..  Appellants. 

Stbbit  Abbessmkmt — Gbadino — Pbtitiok.  The  Board  of  SuperTison  ooold 
not  order  the  grading  in  question  without  a  petition  from  the  property- 
owners  or  recommendation  from  the  Superintendent  of  Streets. 

Appeal  from  Superior  Court,  San  Francisco. 

Brooks  and  Leviaton  for  appellants. 
J.  M.  Wood  for  respondent. 
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Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 

Action  upon  a  street  assessment  for  grading  the  crossing 
of  Broadway  and  Gough  streets.  The  record  shows  that 
the  property-owners,  upon  whose  petition  the  Board  of  Super- 
visors is  authorized  to  order  that  kind  of  work  to  be  done, 
did  not  petition  to  have  it  done,  nor  did  the  Superintendent 
of  Streets  recommend  that  it  should  be  done.  Without  such 
a  petition  or  recommendation  the  appellant  contends  that 
the  Board  could  not  acquire  jurisdiction  to  order  the  work 
done.  Such  is  our  understanding  of  tiie  law.  Stats.  1871-2, 
Sec.  4,  p.  805;  Dyer  v.  North,  4A  Cal.  157;  Dyer  v.  Miller, 
68  id.  585. 

Judgment  and  order  reversed. 

We  concur:    Thornton,  J.,  Mvrick,  J. 


Department  No.  1. 


[Filed  May  8,  1883.] 

No.  7957. 
DTEE,  Respondent, 

V, 

MARTINOVICH  et  al..  Appellants. 

Stbket  Assbssubnt.  The  assessment  in  question  is  to  be  read  as  a  whole, 
and  from  this  it  appears  that  the  land  used  as  Lincoln  street  is  not 
assessed  against  ''Mr.  Lincoln"  or  against  * 'Lincoln  street"  as  a  person. 
The  insertion  in  the  first  part  of  the  assessment  of  Lincoln  street  as 
"  lot  6"  may  be  treated  as  snrplnsage.  or  as  merely  indicating  that  the 
width  of  Lincoln  street  on  Leaveu worth  is  not  held  in  private  owner- 
ship. Bead  together,  the  two  parts  of  the  assessment  show  that  the 
property  fronting  on  Leayenworth,  and  also  fronting  on  Lincoln, 
was  properly  assessed. 

Appeal  from  Superior  Court,  San  Francisco. 

J.  C,  Bates  for  appellants. 
C  if.  Parker  for  respondent. 

By  the  Court  : 

The  appeal  is  from  a  judgment  entered  against  defendants 
in  an  action  on  a  street  assessment. 

No  objection  is  made  to  the  assessment  and  diagram  other 
than  that  hereinafter  stated.  "  The  diagram  and  assessment 
show  that  Lincoln  street  is  a  small  street  thirty-five  feet 
wide,  terminating  in  a  main  (Leavenworth)  street.     Lot  7, 
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in  suit,  is  assessed  for  Lincoln  street,  bat  the  assessment 
shows  on  its  face  that  Lincoln  street  is  named  and  designated 
as  lot  6,  and  assessed  for  $544.32,  the  same  as  other  lots, 
except  that  other  lots  are  assessed  to  '  unknown.'  " 

The  assessment  consists  in  two  distributions  of  the  amonnts 
to  be  paid.  In  the  first  the  lots  of  private  proprietors  front- 
ing on  Leavenworth  street  are  numbered  1,  2,  3,  4,  5  and  7, 
and  '^  Lincoln  street'*  is  numbered  as  lot  6.  This  is  followed 
by  an  ' '  Assessment  against  Lincoln  street  for  its  proportion 
oi  the  above-named  expense:  35  feet  grading,"  etc.  This 
last  consists  of  a  distribution  of  the  expense  imposed  by  the 
statute  upon  the  property  fronting  on  Lincoln  street  to  the 
lots  of  property  fronting  on  that  street. 

The  assessment  is  to  be  read  as  a  whole,  and  from  this  it 
appears  that  the  land  used  as  Lincoln  street  is  not  assessed 
against  "Mr.  Lincoln,"  or  against  ''Lincoln   street"  as  a 

Eerson.  The  insertion  in  the  first  part  of  the  assessment  of 
iincoln  street  as  'Mot  6"  may  be  treated  as  surplusage,  or 
as  merely  indicating  that  the  width  of  Lincoln  street  on 
Leavenworth  is  not  held  in  private  ownership.  Bead 
together,  the  two  parts  of  the  assessment  show  that  the 
property  fronting  on  Leavenworth,  and  also  fronting  on 
Lincoln,  was  properly  assessed. 
Judgment  affirmed. 


Department  No.  2. 


[Filed  May  8,  1883.] 
No.  7799. 
BARTLETT,  Respondent,  v.  COTTLE,  Appellant. 

FoBECLOSUBB — MoBTOAOE — AcTioN — NoTE.  An  aotion  on  a  note  alone, 
secured  by  mortgage  secnrity  possessing  Talne  at  the  lime  of  com- 
mencing sait,  cannot  be  maintained  under  726  G.  G.  P.  Accoidiog 
to  that  section,  there  can  be  but  one  action,  and  that  of  the  character 
prescribed  in  it. 

Appeal  from  Superior  Court,  San  Francisco. 

B,  S.  Brooks  for  appellant. 

C.  L.  Smith  for  respondent. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 

It  is  contended  that  the  judgment  in  this  case  ought  not  to 
stand,  because  the  security  was  not  valueless  when  uie  action 
was  .commenced.     On  an  examination  of  the  testimony,  we 
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are  of  opinion  that  the  security  was  not  without  value  at  the 
time  referred  to.  The  respondent,  in  his  calculation  of  value 
of  the  security,  leaves  out  the  value  of  the  houses  on  the 
leased  property  (the  security  in  question)  which  was  testi- 
fied to  by  ^errine,  the  lessor.  This  action  on  the  note  tKen 
cannot  be  maintained  under  the  provisions  of  Section  726 
C.  G.  P.  According  to  this  section,  there  can  be  but  one  ac- 
tion, and  that  of  the  character  prescribed  in  it. 

Judgment  and  order  reversed,  and  cause  remanded. 

We  concur:  Myrick,  J.,  Sharpstein,.  J. 


Depabtment  No.  2. 


[Filed  May  4,  1883.] 
No.  8739. 

Estate  of  ALLEN  E.  ROSE,  deceased. 

Appsaij — TncK — Obdeb — ^Non-jttdiciil  Day — Administbation — SaIb — Pbti- 
TioH.  Appeal  from  an  order  confirmiDg  the  sale  of  property  sold  as 
real  estate  and  directing  a  conyeyanoe  to  be  miEide.  The  appeal  was 
in  time.  The  sixtieth  day  fell  on  Monday,  January  2^^  1882.  The 
first  day  of  January  being  Sunday,  the  ensuing  Monday  was  a  non- 
judicial day  (Sec.  11  G.  G.  P.\  and  the  notice  giyeft  on  Tuesday, 
January  3d,  was  in  time.     ^Sec.  12,  id.) 

Id. — Id.    The  petition  for  the  sale  of  the  property  is  fatally  defective. 

m 

Appeal  from  Superior  Court,  Kern  County. 

Smith  and  Stetson  &  Houghton  for  appellants. 
R.  E,  Arick  for  respondent. 

Mybige,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  an  order  confirming  the  sale  of 
property  sold  as  real  estate  and  directing  a  conveyance  to  be 
made. 

The  appeal  was  in  time.  The  sixtieth  day  fell  on  Monday, 
January  2, 1882.  The  first  day  of  January,  1882,  being  Sun- 
day, the  ensuing  Monday  was  a  non-judicial  day  (Section  11 
C.  C.  P.),  and  the  notice  given  on  Tuesday,  January  3d,  was 
in  time.  (Sec.  12.)  The  motion  to  dismiss  is  therefore  de- 
nied. 

The  petition  for  the  sale  of  the  property  is  fatally  defective. 
Section  1537  C.  C.  P.  requires  that  the  petition  set  forth 
the  amount  of  personal  estate  that  has  come  to  the  hands  of 
the  administrator,  and  how  much,  if  any,  remains  undisposed 
of;  {he  debts  outstanding,  so  far  as  can  be  ascertained  or  es- 
timated; the  amount  due  on  the  family  allowance^  or  that  will 
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be  due  for  one  year;  the  debts,  expenses  and  charges  of  ad- 
ministration already  accrued,  and  an  estimate  of  what  will 
accrue;  a  general  description  of  the  real  property  of  the  de- 
ceased or  in  which  he  had  any  interest,  and  the  condition 
and  value  thereof;  with  other  matters  stated  in  the  section. 
In  endeavoring  to  be  conformed  to  the  above  requirements, 
the  petition  described  the  personal  property  which  had  come 
to  the  hands  of  the  administrator,  and  stated  that  it  had 
been  appraised  at  14,511.  The  petition  then  stated  ''  that  a 
portion  of  said  property  has  been  sold  by  a  former  order  of 
this  Court,  and  your  petitioner  has  realized  therefrom  the 
sum  of  13,000,  and  the  balance  remains  to  be  disposed  of." 
What  property  remains  to  be  disposed  of  ? 

In  regard  to  the  debts,  the  petition  stated:  "That  the 
debts  outstanding  against  the  said  deceased,  as  far  as  can  be 
ascertained  or  estimated,  amount  to  this  dav  to  the  sum  of 
$5,000,  and  are  fully  set  forth  in  the  schedule  marked  A, 
heretofore  annexed  and  made  part  of  this  petition.''  No 
Schedule  A  is  annexed  to  the  petition,  nor  any  schedule  of 
debts  outstanding.     The  petition  stated  ''That  the  amoont 

due  on  the  family  allowance  is  the  sum  of  $ ;  that  the 

amoun^  that  will  be  due  on  said  family  allowance,  after  the 
same  shall  have  been  in  force  one  year,  is  the  sum  of  I ." 

The  petition  also  stated  that  the  debts,  expenses  and  charges 
of  administration  alreadv accrued  amount  to  $250,  ''and  are 
fully  set  forth  in  the  schedule  marked  B,  hereunto  annexed 
and  made  a  part  of  this  petition;''  and  that  the  debts,  ex- 
penses and  charges  of  administration  that  will  accrue  are 
estimated  at  $500,  and  are  set  forth  in  the  schedule  marked 
C,  hereunto  annexed  and  made  part  of  this  petition."  There 
is  no  Schedule  B  or  Schedule  C  annexed  to  or  accompanying 
the  petition,  nor  any  statement,  except  as  above,  of  the  debts, 
expenses  or  charges  of  administration,  accrued,  or  to  accrue. 
There  is  no  attempt  at  a  statement  of  the  condition  of  the 
property  of  the  estate;  nor  of  the  value  of  the  property  asked 
to  be  sold,  except  the  statement  that  it  is  of  uncertain  value 
on  account  of  litigation  with  reference  thereto. 

The  section  of  the  Code  above  referred  to  provides  if  any 
of  the  matters  therein  enumerated  cannot  be  ascertained,  it 
must  be  so  stated  in  the  petition;  but  a  failure  to  set  forth 
the  facts  showing  the  sale  to  be  necessary  will  not  invalidate 
the  subsequent  proceedings  if  the  defect  be  supplied  by  the 
proofs  at  the  hearing,  and  the  general  facts  showing  such 
necessity  be  stated  in  the  decree.  The  petition  did  not  state 
that  such  matters  re<juired  by  the  section  as  were  omitted 
could  not  be  ascertained,  nor  does  it  appear,  directly  or  in- 
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directly,  that  the  defects  were  supplied  by  proofs  at  the  hear- 
ing, nor  does  the  decree  authorizing  the  sale  state  any  general 
or  other  facts  showing  a  necessity  for  a  sale.  It  is  true,  the 
order  of  sale  states  that  it  having  appeared  to  the  Court  by 
the  petition  that  it  was  necessary  to  sell  real  estate,  thereupon 
an  order  to  show  cause  was  made;  but  the  order  does  not 
state  that  on  the  hearing  a  sale  appeared  to  be  necessary.  The 
only  statement  in  that  regard  is,  it  ^'  appearing  to  the  Court 
that  it  would  be  for  the  benefit  of  the  estate  to  sell  the  said 
real  estate  at  private  sale."  These  words  express  a  choice 
as  between  a  public  and  a  private  sale,  but  do  not  express  a 
necessity  for  a  sale.  An  attempted  sale,  based  upon  such  a 
petition  and  order,  would  convey  no  title. 

Order  reversed. 

We  concur:  Thornton,  J.,  Sharpstein,  J. '^ 


Depaktment  No.  1. 


[Filed  May  8, 1883.] 

No.  7908. 

CASSIDY,  Eespondent,  v.  CASSIDT,  Appellant. 

Dkmubbsb — Complaint — Goitntb.  Defendant  demnrred  generally  to  the 
whole  complaint.  On  appeal  it  was  claimed  there  are  two  connts, 
one  of  which  is  insnfficient.  Eeld,  there  iS  bnt  one  count;  bat  if  there 
had  been  two,  one  being  good,  the  general  demurrer  would  have  been 
prc^rly  overmled. 

FiNDiNO.  A  finding  that  "all  the  material  allegations  of  facts  set  forth  in 
plaintiff's  complaint  are  sustained  and  proved  by  the  evidence"  does 
not  uphold  a  judgment. 

Id. — DxTOBOB — AiTSWBB — Dbmial.  If  it  be  admitted  that  the  finding  with 
respect  to  "  eitreme  cruelty  "  on  the  part  of  the  defendant  is  insuffi- 
cient, the  record  contains  no  pretense  of  a  finding  with  reference  to 
the  counter-charged  of  the  answer. 

In.  —Id.  Def endan  t  in  an  acti  on  for  divorce  may  all  ege  and  prove  facts  consti- 
tnfcing  a  eause  of  divorce  against  the  plaintiff's  cause  of  action.  (0. 
C.  122.)  The  argument  of  the  facts  constituting  such  recriminatory 
defense,  and  the  denial  thereof  by  plaintiff  (which  the  law  implies), 
create  a  material  issue  upon  which  the  trial  Court  should  find. 

Appeal  from  Superior  Court,  San  Francisco. 

George  W,  lyler  for  appellant. 
Wade  and  McCabe  for  respondent. 
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McEiNSTBT,  J.,  delivered  the  opinion  of  the  Court: 

The  defendant  (appellant)  demurred  generally  to  the  whole 
complaint.  Appellant  now  claims  there  are  two  counts  in 
the  complaint,  and  that  one  is  insufficient.  There  is  but  one 
count,  but  if  there  had  been  two,  one  being  good,  the  gen- 
eral demurrer  would  have  been  properly  overruled. 

One  of  the  findings  of  theOourt  oelow  was  ''all  the  mate- 
rial  allegations  of  facts  set  forth  in  plaintiff's  complaint  are 
sustained  and  proved  by  the  evidence. "  Such  a  finding  does 
not  uphold  a  judgment.  We  have  no  means  of  determining 
what  the  Court  below  may  deem  **  material"  facts  or  aver- 
ments. (Laddy.  Tally,  51  Cal.  277.)  The  finding  with  re- 
spect to  "extreme  cruelty"  on  the  part  of  defendant  is  some- 
what uncertain.  If  it  be  admitted,  however,  that  such  find- 
ing is  sufficient,  the  record  contains  no  pretense  of  a  finding 
with  reference  to  the  counter-charges  of  the  answer.  It  is 
well  settled  in  this  State  that  the  findings  must  respond  to 
all  the  material  issues  made  by  the  pleadings.  (Stvift  v.  Can" 
avan,  52  Cal.  417;  BiUinga  v.  Everett,  id.  661;  Pkipps  v.  Har- 
lan, 53  id.  87.)  Defendant  in  an  action  for  divorce  may 
allege  and  prove  facts  constituting  a  cause  of  divorce  against 
the  plaintiff  in  bar  of  the  plaintiff's  cause  of  divorce.  (C.  G. 
122.)  The  averment  of  the  facts  constituting  such  recrim- 
inatory defense,  and  the  denial  thereof  by  plaintiff  (which  the 
law  implies),  create  a  material  issue  upon  which  the  trial 
Court  snould  find. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

We  concur:    McKee,  J.,  Sharpstein,  J. 


In  J3ane. 


[Filed  April  27,  1883.] 

No.  10,803. 

PEOPLE,  Appellant,  v.  GIESEA,  Respondent. 

Dismissal — Indictmknt — Dbmttbbeb — Tbiaij.  Section  1382  of  UiePenftl 
Code,  proTiding  that  a  prosecution  mast  be  dismissed  if  trial  is  not 
had  within  sixty  days  after  filing  of  indictment,  etc.,  has  no  applica- 
tion where  defendant  has  demurred  to  the  indictment,  the  dexnorrff 
has  been  sustained,  and  an  appeal  is  necessary  to  get  rid  of  the  roling. 

Appeal  from  Superior  Court,  Kern  County. 

Attorney-General  Marshall  for  appellant. 
JFVeeman  and  Arick  for  respondent. 


1 
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By  the  OouBT  (Morrison,  0.  J.,  and  Sharpstein,  J.,  not 
participating) : 

This  is  an  appeal  from  an  order  dismissing  the  cause  and 
discharging  the  defendant. 

The  indictment  in  this  cause  was  demurred  to  and  the 
demurrer  was  sustained.  On  appeal  by  the  people  to  this 
Court,  this  ruling  was  reversed,  with  directions  to  overrule 
the  demurrer.  On  the  return  of  the  remittitur,  the  Court 
fixed  a  day  for  the  trial  of  the  defendant,  and  against  his 
objection,  more  than  sixty  days  after  the  remittitur  was  filed. 
Thereupon  the  defendant,  under  Section  1382  of  the  Penal 
Code,  claimed  his  discharge,  and  that  the  case  should  be 
dismissed.  The  Court  below  so  ruled,  and  made  an  order 
discharging  the  defendant  and  dismissing  the  cause.  There- 
upon this  appeal  was  prosecuted  by  the  people. 

We  are  of  opinion  tnat  the  case  of  the  defendant  does  not 
come  within  the  provisions  of  the  section  above  referred  to. 
That  section  has  no  application  where  the  prisoner  has  de- 
murred to  the  indictment,  the  demurrer  sustained,  the  effect 
of  which  ruling  had  to  be  gotten  ridden  of  by  an  appeal.* 

The  Court,  in  our  judgment,  erred  in  its  ruling,  and  the 
order  is  reversed  and  cause  remanded,  that  proceedings  may 
be  had  in  the  Court  below  according  to  law. 


Department  No.  1. 


fFiled  May  4,  1883.1 

No.  7778. 

McCEACKEN,  Appellant, 

V. 

BOSENBERG  et  al..  Respondents. 

FiNDiHo— Etidemcb.     The  fiudiDg  is  not  contrary  to  the  evidence. 

Appeal  from  Superior  Court,  San  Francisco. 

B.  S.  Brooks  for  appellant. 
«/.  M,  Taylor  for  respondents. 

By  the  Court  : 

We  have  read  the  record  attentively,  and  cannot  hold  as 
contrary  to  the  evidence  the  finding  of  the  Court  below,  that 
none  of  the  bonds  mentioned  in  the  complaint  were  ever  re- 
ceived or  held  by  Reese  in  trust  for  plamtiflf.  That  finding 
being  against  the  plaintiff,  judgment  was  rightly  given  for 
the  defendants. 

Judgment  and  order  affirmed. 
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Depabtment  No.  1. 


[Filed  May  9,  1883.J 
No.  7814. 

SCHMIT  ife  IMHOFF,  Eespondents, 

V. 

NUNAN,  Appellant. 
» 

BkfiiEtin — Attaohmknt — Shbbiff.  Defendant  (Sheriff)  jastified  nnderan 
attaohiAent  against  plaintiffs'  vendors,  and  execution  sale  following. 
The  Court  found  that  the  property  at  the  time  of  its  seizure  belonged 
to  plaintiffs,  and  that  it  was  not  subject  to  the  levy  of  the  attachment 
or  execution.    Held,  the  evidence  sustained  the  finding. 

Delivbbt — Salb  — Schoonbb — Hat — Cbbditobs.  The  property  consisted  of 
hay  which  had  been  raised  by  the  vendors.  In  October,  1879,  they 
sold  it  on  the  ranch  to  plaintiffs,  and  agreed  to  deliver  it  to  them  at  a 
landing  on  the  river.  Immediately  after  the  sale,  they  had  it  hauled 
to  the  landing,  where,  soon  afterward,  it  was  taken  by  plaintifis' 
agent  on  board  the  schooner  which  plaintiffs  had  chartered  to  bring  it 
for  them  to  San  Francisco.  The  schooner  arrived  at  her  wharf,  bat 
before  it  was  unloaded  the  defendant  seized  it  by  virtue  of  the  attach- 
ment. Held,  the  sale  made  on  the  ranch  was  complete  and  not  ex- 
ecutory ;  it  was  accompanied  by  an  immediate  delivery  when  the  haj 
was  hauled  to  the  landing  in  pursuance  of  the  contract  of  sale,  and 
followed  by  a  change  of  possi-ssibn  when  the  plaintiffs,  by  themselves 
or  their  agents,  received  it  on  board  the  schooner  to  be  carried  to  San 
Francisco.  That  possession  thus  acquired  continued  uninterrupted 
in  the  plaintiffs  until  the  seizure  of  the  hay  by  the  defendant.  Being 
in  them  at  the  time  of  the  seizure,  the  hay  was  not  in  the  possession 
of  the  vendors,  and  the  seizure  was  wrongful,  unless  the  sale  itself 
was  fradulent  and  void  as  against  the  creditors  of  the  vendors. 

Id. — Id.  Being  free  from  fraud  in  law  and  fact,  the  conclusion  that  the  hay 
was  the  property  of  the  plaintiffs  at  the  time  of  the  seizure  by  the  de- 
fendant^ was  legitimately  drawn. 

Id. — Damages — Intebest.  It  was  not  error  to  allow  interest,  by  way  of 
damages,  on  the  valne  of  the  hay  from  the  day  it  was  wrongfully  taken 
from  the  plaintiffs..   (3287  G.  G.) 

Appeal  from  Superior  Court,  San  Francisco. 

George  D,  SJiadbume  for  appellant. 
F.  J.  Castlehun  for  respondents. 

McKee,  J.,  delivered  the  opinion  of  the  Court: 

Action  to  recover  the  possession  of  personal  property  or 
its  value.  The  action  was  tried  upon  an  issue  of  justification 
under  a  writ  of  attachment  against  the  plaiutiflfis'  vendors. 
'  Demand  and  refusal  were  admitted;  it  was  also  admitted 
that  the  defendant,  acting  as  the  Sheriff  of  the  city  and 
county  of  San  Francisco,  oy  a  writ  of  attachment  sued  oat 
in  the  case  of  Dalton  &  Gray  against  Schmit,  Christian  k 
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Company,  seized  the  property  as  the  property  of  the  attach- 
men^debtors,  and  afterward  sold  it  at  exeention  sale,  by  an 
execution  issued  on  a  judgment  rendered  in  the  ease,  and 
applied  the  proceeds  of  the  sale  to  the  satisfaction  of  the 
execution.  But  the  Court  found  that  the  property  at  the 
time  of  its  seizure  belonged  to  the  plaintiffs,  and  that  it  was 
not  subject  to  the  levy  of  the  attachment  or  execution.  It  is 
contended  that  the  finding  is  not  sustained  by  the  evidence. 

There  was  no  substantial  conflict  of  evidence.  The  prop- 
erty consisted  of  33  tons  of  hay,  which  had  been  raised  by 
Schmit,  Christian  &  Co.,  on  a  ranch  situate  on  the  Sacra- 
mento River.  In  October,  1879,  they  sold  the  hay,  on  the 
ranch,  to  the  plaintiffs,  and  agreed  to  deliver  it  to  them  at  a 
landing  on  the  river  known  as  Hudab's  Landing.  Immedi- 
ately after  the  sale  they  had  the  hay  hauled  to  the  landing, 
where,  soon  afterward,  it  was  taken  by  the  plaintiffs'  agents 
on  board  a  schooner  which  the  plaintiffs  had  chartered  to 
bring  the  hay  for  them  to  San  Francisco,  where  they  wanted 
to  use  it.  The  schooner  arrived  at  her  wharf  in  San  Fran- 
cisco with  the  hay,  but  before  it  was  unloaded  the  defendant 
seized  it  by  virtue  of  the  attachment;  and  it  is  contended 
that,  being  on  board  the  schooner,  the  hay  had  not  been  de- 
livered on  the  wharf  to  the  plaintiffs,  and  was,  in  law,  in  the 
possession  of  the  vendors,  and  subject  to  the  attachment 
against  them. 

But  the  sale  made  on  the  ranch  was  complete  and  not  ex- 
ecutory; and  it  was  accompanied  by  an  immediate  delivery 
when  the  hay  was  hauled  to  the  landing  in  pursuance  of  the 
contract  of  sale,  and  followed  by  a  change  of  possession 
when  the  plaintiffs,  by  themselves  or  their  agents,  received 
the  hay  on  board  the  schooner  to  be  carried  to  San  Fran- 
cisco. That  possession  thus  acquired  continued  uninter- 
ruptedly in  the  plaintiffs  until  the  seizure  of  the  hay  by  the 
defendant.  Being  in  them  at  the  time  of  the  seizure,  the  hay 
was  not  in  the  possession  of  the  vendors,  and  the  seizure 
was  wrongful,  unless  the  sale  itself  was  fraudulent  and  void 
as  against  the  creditors  of  tne  vendors. 

In  the  transaction  between  the  vendors  and  vendees,  it  is 
not  claimed  there  was  any  fraud  in  fact;  and  as  the  sale' was 
bona  fidcy  accompanied  by  an  immediate  delivery,  and  fol- 
lowed by  a  continued  change  of  possession,  it  was  not  fraud- 
ulent in  law.  Being  free  from  fraud  in  la^  and  fact,  the 
conclusion,  that  the  hay  was  the  property  of  the  plaintiffs  at 
the  time  of  the  seizure  by  the  defendant,  and  not  subject  to 
the  attachment  against  their  vendors,  was  legitimately 
drawn. 
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It  was  not  erroneous  to  allow  interest,  by  way  of  damages, 
on  the  value  of  the  hay  from  the  day  it  was  wrongfully  taken 
from  the  plaintiffs.  (Kelly  v.  McKibben,  54  Cal.  192;  irce- 
born  V.  Norci'oss,  49  id.  313;  Page  v.  Fowler,  39  id.  412;  Sec. 
3287  C.  0.) 

J  udgment  and  order  affirmed. 

We  concur :  Boss,  J. ,  McKinstry,  J. 


Department  No.  1. 


Filed  May  9,  1883. 
No.   7603. 

BEYCE  ET  AL.,  Bespondents,  v.  JOYNT,  Appellant. 

« 

Pabtnbbship  Books — Eyidencs.  The  issue  inyolyed  the  question  whether 
appellant  was,  at  the.  dates  of  the  transaction  in  question,  a  co- 
partner with  the  other  defendants.  Held,  when  there  is  evidence 
of  partnership  sufficient  in  the  judgment  of  the  trial  Court  to  lay 
the  foundation  for  the  admission  of  corroboratiye  evidence,  then 
the  partnership  books  and  the  entries  therein  may  be  admitied  as 
the  acts  and  declarations  of  parties  between  whom  such  a  relation- 
ship exists. 

Id. — Id.  Whether  there  was  sufficient  preliminary  proof  of  partnership,  to 
serve  as  a  foundation  for  the  admission  of  the  books,  was  a  question 
for  the  Court,  although  the  fact  itself  was  ultimately  to  be  found  by 
the  jury. 

Pbeliicimaby  Pboof — CouBT — DiBCBBTioN.  A  Court  is  not  bound  to  take 
proof  upon  a  preliminary  question  raised  for  its  consideration  and 
decision  as  to  the  admissibility  of  corroborative  evidence  of  a  fact  in 
issue.  Whether  it  will  or  not  is  a  matter  within  its  discretion,  with 
which  the  appellate  Court  will  not  interfere,  unless  there  has  been  an 
abuse  of  such  discretion. 

Id  . — Id.  McKinstry,  J.,  and  Boss,  J.,  concurred  on  the  ground  that  there 
was  evidence  tending  to  prove  that  Joynt  was  informed  of  the  con- 
tents of  the  books,  without  objecting  to  the  manner  in  which  they 
were  kept.  Evidence  of  his  having  examined  the  books,  together 
with  the  entries  themselves,  properly  went  «o  the  jury  as  tending  to 
prove  his  recognition  of  the  partnership. 

Appeal  from  Superior  Court,  San  Francisco. 

E.  W.  McGraw  for  appellant. 
Chickerimg  &  Ihomas  for  respondents. 

McKee,  J.  (McElINSTry,  J.,  and  Boss,  J.,  concurring;,  de- 
livered the  opinion  of  the  Court : 

In  this  case  the  only  issue  raised  by  the  pleadings  involved 
the  question :  Whether  Oren  Joynt,  the  appellant,  was,  at 
the  dates  of  the  transaction  in  controversy,  a  copartner 
with  the  other  defendants  in  the  firm  of  Hubard  Ward  and 
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Company.     The  transactions  with  the  company  took  place  in 
March,  1877. 

At  the  trial  of  the  issue,  after  eyidence  had  been  giyen  on 
behalf  of  the  plaintiffs,  tending  to  proye  'that  on  the  first  of 
March,  1876,  Oren  Joynt,  George  C.  Joynt  and  Hubard 
Ward  formed  a  partnership,  under  the  firm  name  of  Hubard 
Ward  k  Co.,  and  that  in  March,  1877,  Oren  Joynt  was  still 
a  member  of  the  firm,  and  continued  therein  until  the  failure 
of  the  firm  in  the  fall  of  1877,  counsel  for  the  plaintiffs 
preyed  the  identity  of  the  cash-book,  journal  and  ledger  of 
the  firm,  and,  in  connection  therewith,  gaye  eyidence  tend- 
ing to  proye  that  the  defendant,  during  the  years  1876-77, 
had  access  to  the  books,  and  on  seyeral  occasions  had  ex- 
amined them,  and  caused  balance-sheets  to  be  taken  from 
them  and  rendered  to  him.  Upon  that  eyidence  the  plain- 
tiffs then  offered  some  of  the  entries  in  the  books  and  the 
books  themselyes  as  evidence,  and,  oyer  the  objections  of 
the  defendant,  the  Court  admitted  them,  and  the  ruling  is 
assigned  an  error. 

In  and  of  themselyes  the  books  were  not  admissible  for 
the  purpose  of  proving  partnership.  Until  there  was  evi- 
dence of  the  fact,  at  the  times  of  the  entries  on  the  books, 
the  entries  are  to  be  regarded  as  res  inter  alios :  they  are  mere 
declarations  of  a  third  person,  not  made  under  oath,  which 
are  not  binding  upon  and  admissible  to  prove  the  fact. 
Partnership,  like  agency,  must  be  proved  by  evidence  ali- 
unde,  Bfit  when  there  is  such  evidence,  sufiicient  in  the 
judgment  of  the  Court  to  lay  the  foundation  for  the  admis- 
sion of  corroborative  evidence,  then  the  books  and  the  en- 
tries therein  may  be  admitted  as  the  acts  and  declarations  of 
parties  between  whom  such  a  relationship  exists.  Abbot  v. 
Pierwwi,  130  Mass.  191;  BobUm  v.  Ward,  111  id.  244; 
McNeil  y.  Beynolds,  6,  419,  313. 

The  case  of  Hale  v.  Brennan  (23  Cal.  612),  like  the  case  in 
hand,  involved  a  question  of  partnership,  t.  «.,  whether  there 
existed,  between  tne  plaintiff  and  the  testator  of  the  defend- 
ant in  the  case,  a  copartnership  in  the  business  of  keeping 
a  hotel.  At  the  trial  it  was  admitted  that  the  plaintiff  was 
owner  of  one-half  of  the  hotel;  evidence  was  also  given  tend- 
ing to  prove  that  the  business  had  been  carried  on  and  the 
books  Kept  in  the  name  of  the  '*  Santa  Cruz  Hotel;"  that  the 
entries  in  the  books  had  been  made  by  the  testator  and  the 
elerk  of  the  hotel,  and  that,  after  the  death  of  the  testator, 
the  plaintiff  had  taken  possession  of  the  books.  Upon  that 
proof  the  books  were  offered  and  admitted  in  evidence,  and 
it  was  held  they  were  properly  admitted.     "  They  may,''  say 
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the  Court,  **have  offered  very  little  evidence  upon  the  mun 
question;  *  *  but  if  they  afforded  any  they  were  admis- 
sible." 

Of  course,  the  admissibility  of  the  books  depended  upon 
the  preliminary  proof  of  partnership  before  the  Court  at  the 
time  when  the  books  were  offered  as  evidence.  But  whether 
there  was  sufiBcient  evidence  of  the  fact,  to  serve  as  a  founda- 
tion for  their  admission,  was  a  question  for  the  Court, 
although  the  fact  itself  was  ultimately  to  be  found  by  the 

It  is  conceded  that  the  admissibility  of  books  was  a  ques- 
tion for  the  Court;  but  is  claimed  that  the  defendant  haa  the 
right  to  introduce  counter-testimony  upon  the  point  of  access 
and  examination  of  the  books,  and  that  the  right  was  denied 
him.  The  record  shows  no  denial  of  the  right,  if  such  ex- 
isted; for  it  shows  that  after  the  witnesses,  who  had  testified 
to  the  defendant's  access  to  and  examination  of  the  books,  had 
been  cross-examined  by  his  counsel,  the  counsel  then  stated  to 
the  Court:  '*If  the  Court  thinks  the  admissibility  of  the 
books  depends  on  that  testimony,  which  is  a  question  for  the 
Court,  I  think  we  would  have  a  right  to  introduce  counter- 
testimony  upon  that  point,  as  to  whether  Joynt  ever  exam- 
ined the  books.  We  offer  to  put  Oren  Joynt  on  the  stand  to 
show  that  he  never  did."  Upon  this  offer  no  ruling  was  made 
by  the  Court,  nor  was  one  pressed;  and  the  Court  reded 
"  that  the  books  were  admissible  under  the  showing  made.'* 
To  that  ruling  no  exception  was  taken.  But  when  the  entries 
on  the  books  were  offered,  objections  were  made  that  "  they 
were  not  admissible  to  prove  partnership,  and  the  Court 
should  not  pass  upon  the  admissibility  of  the  books  until  it 
has  heard  the  evidence  on  both  sides."  Those  objections  were 
overruled,  and  to  thai  the  defendant  then  excepted. 

But  the  ruling  was  not  erroneous;  for  the  books  had  been 
admitted,  and  the  entries  upon  them,  which  were  proposed 
to  be  read  fo  the  jury,  tended  to  prove  that  the  defendaDt 
was  a  member  of  the  firm,  and  participated  in  its  profits. 
Besides,  a  Court  is  not  bound  to  take  counter-proof  upon  a 
preliminary  question  raised  for  its  consideration  and  decision 
as  to  the  admissibility  of  corroborative  evidence  of  a  fact  id 
issue.  It  may  permit  such  a  course  to  be  taken;  but  whether 
it  will  or  not  is  a  matter  within  its  discretion,  with  which 
the  appellate  Court  will  not  interfere,  unless  there  has  been 
an  abuse  of  discretion.  ( Fersan  v.  McOregor,  23  Cal.  343; 
Butler  V.  Beach,  55  id.  29.) 

N()r  was  the  defendant  deprived  by  the  ruling  of  the  Court 
of  the  right  to  prove  on  the  trial  that  he  had  not  had  access  to 
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tiie  books  and  had  not  examined  them.  That  right,  indeed, 
was  reserved  to  him  by  the  Court,  but  he  refused  to  exercise 
it;  for,  so  far  as  the  record  shows,  at  no  time  during  the  trial 
did  he  offer  any  eyidence  in  rebuttal  of  the  plaintiffs'  evi- 
dence; consequently  there  is  nothing  in  the  record  contra- 
dicting the  evidence  in  the  case,  that  the  defendant  had 
access  to  the  books,  examined  them,  and  had  balance-sheets 
taken  from  them  and  furnished  to  him;  nor  is  there  any  evi- 
dence in  the  record  to  disprove  the  partnership. 

Moreover,  the  Court  in  its  charge  to  the  lury  instructed 
them  that ''  they  should  not  consider  the  books  at  all  as  evi- 
dence, unless  they  believed,  from  the  evidence,  that  the  de- 
fendant knew  their  contents,  or  consented  to  the  entries 
made  in  them,  or  knowing  of  them  assented  to  them  after- 
ward." The  right  of  the  defendant  could  not  have  been 
more  carefully  guarded.  There  is  no  aj£rmative  and  preju- 
dicial error  in  the  record. 

Judgment  and  order  affirmed. 

CONCURRING  OPINION. 

We  concur:  There  was  evidence  tending  to  prove  that 
Joynt  was  informed  of  the  contents  of  the  books,  without 
objecting  to  the  manner  in  which  they  were  kept.  Evidence 
of  his  having  examined  the  books,  together  with  the  entries 
themselves,  properly  went  to  the  jury  as  tending  to  prove  his 
recognition  of  the  partnership.  MgEinstby,  J., 

Ross,  J. 
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[Filed  May  10,  1883.] 
No.  10,837. 

Ex  PARTE  PERAZZO. 

Baiii — ^Appkal.  On  the  authority  of  YoU's  case,  41  Gal.  30;  Marks'  case, 
49  id.  681,  and  Smallmau's  ease,  54  id.  35,  the  application  to  be  ad- 
mitted to  bail  pending  appeal  from  a  oonviction  of  perjury  is  denied. 

C.  B.  Darvnn  and  L.  Quint  for  petitioner. 
District-AUorney  contra. 

By  the  Court  : 

The  petitioner,  having  been  convicted  of  the  crime  of  per- 
jniy,  and  having  taken  an  appeal  to  this  Gonrt  from  the 
judgment  of  conviction  and  from  an  order  denying  his  motion 
for  a  new  trial,  makes  the  present  application  to  be  admitted 
to  bail  pending  his  appeal.  On  the  authority  of  Ex  part^ 
VoU,  41  Cal.  30;  Ex  parte  Marks,  49  Cal.  681,  and  Ec  parte 
SmaUman,  54  Gal.  35,  the  application  is  refused  and  the  peti- 
tioner remanded. 
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In  the  Circuit  Conrt  of  the  United  States, 


DISTBICT  OF  OBEOON. 


[Filed ,  1883.] 

No.  860. 

UNITED  States  v.  andrew  m.  Campbell, 

1.  Bbbakivo  into  Post-offzob,  Eto.  Section  5478  of  the  Revised  StatoteB, 
which  proTidee  for  the  punishment  of  any  person  who  breaks  into  t 
building  used  in  part  as  a  post-office,  with  tibe  intent  to  commit  lar- 
ceny therein,  interpreted  as  if  it  read  with  intent  to  commit  larceny 
in  the  part  of  said  ibuildinR  used  as  a  post-office;  and  a  demur- 
rer sustained  to  an  indictment  drawn  upon  said  section  in  the  woids 
thereof,  because  in  effect  it  charged  that  the  breaking  wma  done  with 
the  intent  to  commit  larceny  anywhere  fn  the  building. 

Indictment  for  the  violation  of  Sec.  6478  of  the  Beviaed 
Statutes. 

James  F.  Watson  for  the  United  States. 
WiUiam  Cidlen  Gaston  for  plaintiff. 

Deady,  J. : 

Section  6478  of  the  Revised  Statutes  provides  that:  "Any 
person  who  shall  forcibly  break  into,  or  attempt  to  break  into, 
any  post-oflSce,  or  any  building  used  in  whole  or  in  part  as  a 
post-office,  with  intent  to  commit  therein  larceny  or  other 
depredation,  shall  be  punishable"  as  therein  provided. 

On  October  20,  1882,  an  indictment  was  found  by  the 
Grand  Jury  of  this  district  charging  the  defendant,  on  De- 
cember 21,  1880,  with  forcibly  breaking  into  a  building  at 
Oregon  City,  in  this  district,  *' which  building  was  then  and 
there  used  in  part  as  a  post-office  of  the  United  States,  with 
the  intent  then  and  there,  in  said  buildingy  to  commit  the 
<5rime  of  larceny." 

The  defendant  demurs  to  the  indictment,  in  that  it  does 
not  charge  him  with  the  commission  of  an  act  made  criminal 
by  any  law  of  the  United  States,  because  the  intent  therein 
eharged  is  not  sufficient  to  make  the  alleged  breaking  a  viola- 
tion of  any  such  law. 

Taken  literallv  and  grammaticallv,  the  adverb  "  therein,** 
in  said  Sec.  6478,  qualifies  the  verb  ''to  commit/'  so  that 
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the  intended  larceny  must  be  pf  something,  either  in  a  post- 
office,  or  in  a  building  used  in  whole  as  a  post-office,  or  in  a 
building  used  in  part  as  such  office. 

But  this  statute  was  enacted  in  pursuance  of  the  power  con- 
ferred upon  Congress  by  Section  8  of  Article  I  of  the  Con- 
stitution— "To  establish  post-offices  and  post-roads,"  and 
'*  to  make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution"  such  power. 

The  power  to  punish  house-breaking  generally,  with  or 
without  an  intent  to  commit  larceny  therein ,  is  not  conferred  by 
these  provisions,  of  the  Constitution  upon  Congress,  but  only 
so  far  as  it  may  be  necessary  to  conserve  the  property  and 
operations  of  the  Post-office  Department. 

What  acts  may  be  prohibited  or  made  criminal  in  pursu- 
ance of  this  power  can  be  best  determined  as  the  questions 
arise.  But  so  long  as  the  statute  is  open  to  any  other  con- 
struction, it  will  not  be  presumed  that  Congress  intended 
thereby  to  provide  for  the  punishment  of  a  house-breaking 
with  intent  to  commit  a  larceny,  that  in  no  way  affects  the 
property  of  the  post-office  or  that  deposited  therein,  even  if 
some  part  of  the  building  broken  into  was  then  used  as  a 
post-office.  Nor  is  it  apparent  upon  what  ground  the  consti- 
tutionality of  such  an  act  could  be  maintained. 

Possibly  it  may  be  within  the  power  of  Congress  to  punish 
the  men  "breaking  into"  a  building  which  is  used  in  part, 
for  a  post-office,  for  the  reason  that  such  *  *  breaking  into"  may 
impair  the  security  of  the  portion  used  as  a  post-office  and 
that  of  the  mails  or  other  property  deposited  or  used  therein. 
But  this  statute  is  made  not  simply  to  punish  the  "  breaking 
into"  a  building  used  in  part  as  a  post-office.  Such  "break- 
ing into"  must  also  be  accompanied  with  the  intent  to  commit 
a  crime  therein.  Now,  unless  this  crime,  if  accomplished, 
would  interfere  with  the  property  or  operations  of  the  post- 
office,  it  is  difficult  to  see  on  what  grounds  Congress  can  as- 
sume to  punish  the  attempt  to  commit  it. 

A  building  used  in  part  as  a  post-office  may  contain  many 
rooms  besides  the  one  or  more  used  as  a  post-office.  That 
there  is  some  portion  of  it  not  so  used  is  necessarily  implied 
in  the  phrase  "used  in  part  as  a  post-office."  To  break  into 
such  a  building  with  the  intent  to  steal  the  purse  of  a  lodger 
in  a  room  therein  that  is  in  no  way  used  as  a  post-office,  nor 
connected  with  it,  except  that  it  is  under  the  same  roof,  does 
not  appear  to  me  to  be  an  act  which  the  United  States  may 
punish,  upon  the  ground  that  it  is  necessary  to  do  so  in  the 
execution  of  the  power  granted  to  Congress  to  establish  a 
post-office. 
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Although  the  statute,  taken  literally,  may  mean  a  breaking 
with  intent  to  commit  a  larceny  in  any  part  of  a  building  that 
is  only  used  in  part  for  a  post-office,  yet  taken  in  connection 
with  the  subject-matter  and  the  apparent  reason  of  its  enact- 
ment, it  is  not  by  any  means  certain  that  such  was  the  inten- 
tion of  Congress  in  passing  it.  It  is  ambiguous,  and  must 
be  construed.  In  doing  so  this  Court  will  follow  the  rule 
laid  down  by  Mr.  Justice  Story  in  U.  S.  v.  Coomha  (12  Pet. 
76),  as  follows:  "If  the  section  admits  of  two  interpreta- 
tions, one  of  which  brings  it  within,  and  the  otiier  presses  it 
beyond,  the  constitutional  authority  of  Congress,  it  will  be- 
come our  duty  to  adopt  the  former  construction;  because  a 
presumption  never  ought  to  be  indulged  that  Congress  meant 
to  exercise  or  usurp  any  unconstitutional  authority,  unless 
that  conclusion  is  forced  upon  the  Court  by  language  alto- 
gether unambiguous." 

By  this  rule  this  statute  must  be  interpreted  as  not  in- 
tended to  include  a  case  of  breaking  into  a  building,  used  in 
part  as  a  post-office,  with  intent  to  commit  the  crime  of  lar- 
ceny anywhere  therein;  and  it  must  be  restrained  in  its  ap- 
plication, as  if  it  read,  with  intent  to  commit,  in  such  part 
thereof  as  may  be  used  as  a  post-office,  larceny  or  other  dep- 
redation. 

In  an  indictment  for  a  crime  defined  by  a  statute,  it  is  usu- 
ally sufficient  to  follow  the  language  of  such  definition.  But 
when  the  language  of  the  statute  is  ambiguous  or  defective, 
so  that  an  indictment  following  the  same  does  not  with  rea- 
sonable certainty  notify  the  defendant  of  the  offense  for  which 
he  is  to  be  tried,  or  omits  some  necessary  ingredient  of  the 
crime  in  question,  the  indictment  must,  by  the  proper  alle- 
gation, supply  the  omission  or  get  rid  of  the  ambiguity. 
(Whar.  Crim.  P.  &  P.,  Section  220;  U.  S.  v.  Carll,  105  U.  S 
612.) 

The  statute  upon  which  this  indictment  is  drawn,  when 
properly  interpreted,  makes  punishable  the  act  of  breaking 
into  a  building  used  in  part  as  a  post-office,  with  intent  to 
commit  a  larceny  in  the  part  so  used,  but  not  such  a  breaking 
with  the  intent  to  commit  a  larceny  anywhere  in  such  building. 

The  charge  contained  in  the  indictment  is  not  necessarily 
a  crime  punishable  by  the  laws  of  the  United  States.  For 
aught  that  appears,  the  defendant  may  have  intended  to  com- 
mit larceny  in  a  part  of  the  building  in  question  not  used  as 
a  post-office;  and  if  so,  the  act  is  not  within  the  jurisdiction 
of  this  Court. 

The  demurrer  is  sustained. 

Thursday,  May  10,  1883. 
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Supreme  Court  of  California. 


Depabtment^  No.  2. 


[FUed  AprU  21,  1883.] 

No.  8902. 

TATL^' .  ET  AL.,  Eespondents, 

r. 
McLAIN  ET  AL.,  Defendants,  (McLAIN,  Appellant.) 

MoBinuoi — Dbsd — Ejectheut — CBOBS-coMPiiAnrr— Statuts  of  Limita- 
TiOHS.  Plaintiffs  filed  a  bill  to  declare  a  deed-absolute  a  mortgage 
and  to  quiet  their  title.  Defendant  McLain  set  up  a  cross-complaint 
in  ejectment.  The  trial  Court  rendered  judgment  in  favor  of  plain- 
tiffs. It  found  that  the  deed  from  plaintiffs  to  defendant  Mayes, 
though  in  form  absolute,  was  a  mortgage;  that  defendant  McLain  pur- 
chased from  Mayes  with  notice  that  the  deed  to  the  latter  was  a  mort- 
gage, and  also  found  that  Ihe  right  of  plaintiffs  to  red^m  was  barred 
by  the  Statute  of  Limitations.  Appeal  on  judgment-roll.  Held :  In 
reference  to  the  cross-complaint,  as  defendant  McLain's  claim  to  re- 
cover in  ejectment  rests  on  a  deed,  which  is  a  mortgage,  puch  action 
cannot  be  maintained.  (2924  0.  G.)  In  this  view,  the  point  as  to  the 
crosa-aotion  being  barr^  by  the  Statute  of  Limitations  is  immaterial 
and  not  necessary  to  be  passed  on. 

« 

Appeal  from  Superior  Court,  Los  Angeles  County. 

Bickndl  dt  White,  Smith  &  Brown  and  HvUon  for  appellant. 
Barclay  &  Wilson  and  Branson  and  WeUs  for  respondents. 

By  the  Coubt  (Thornton,  Sharpstein  and  Myrick,  JJ.): 

This  case  comes  before  us  on  an  appeal  from  the  judg- 
ment, and  judgment-roll  only  is  brought  up. 

The  Court  below  found  that  the  deed  from  Taylor  and  wife 
to  Mayes,  though  in  form  absolute,  was  a  mortgage;  that 
McLain  was  a  purchaser  to  whom  Mayes  conveyed  by  deed, 
absolute  on  its  face,  with  notice  that  the  deed  to  Mayes  was 
a  mortgage,  and  that  the  right  of  the  plaintiffs  to  redeem 
was  barred  by  the  Statute  of  Limitations. 

As  to  the  cross-complaint,  we  think  it  only  necessary  to 
say  that  as  the  defendants'  claim  to  recover  in  ejectment  rests 
on  a  deed  (the  aforesaid  deed  to  Mayes),  which  is  a  mort- 
gage, such  action  cannot  be  maintained.     This,  we  think,  is 
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the  proper  construction  of  Section  2924  of  the  Penal  Code, 
which  is  as  follows :  **  Every  transfer  of  an  interest  in  prop- 
erty, other  than  in  trust,  made  only  as  a  security  for  the  per- 
formance of  another  act,  is  to  be  deemed  a  mortgage,  except 
when,  in  the  case  of  personal  property,  it  is  accompanied  by 
actual  change  of  possession,  in  which  case  it  is  deemed  a 
pledge."     (See,  also,  Section  2925  C.  C.) 

In  this  view,  the  point  as  to  the  cross-action  being  barred 
by  the  Statute  of  Limitations  becomes  immaterial  and  need 
not  be  passed  on.  The  same  may  be  said  as  regards  the 
point  whether  the  cross-action  could  be  maintained  in  this 
case.     These  questions  are,  we  think,,  immaterial. 

The  judgment  must  be  affirmed,  and  it  is  so  ordered. 


Department  No.  2. 


[Filed  May  8,  1883.] 
No.  8129. 

THE  ANGLO-CALIFORNIAN  BANK,  Appellant, 
THE  GEANGEE8'  BANK,  Respondent. 

OoBPOBATioN — ^Bamx — By-l4w — Stook — Tbjlnbfbb— -B00K8 — NoTioi— Liw. 
If  there  was  a  valid  transfer  of  the  stook  in  question  from  Fowler  to 
plaintiff,  the  latter  had  the  right  to  have  it  transferred  on  the  books  of 
defendant.  Defendant  might  make  by-laws  regulating  the  transfer  of 
stook«  bat  it  could  not,  under  the  power  to  regulate  the  transfer  of 
stock,  create  a  secret  lien  upon  it,  which  would  adhere  to  it  in  the  hao^ 
of  a  bona  fide  purchaser  for  yalue  and  without  notice. 

Id. — Id.  Defendant  was  not  in  possession  of  the  shares  for  which  Fovier 
held  the  certificate,  and  such  shares  being  his  personal  property,  de- 
fendant had  no  general  lien  upon  it  for  any  balance  which  might  be 
due  from  Fowler  in  the  course  of  business.     (0.  C.  3054.) 

Appeal  from  Superior  Court,  San  Francisco. 

Chickering  &  Thomas  for  appellant. 
A.  W.  Thompson  for  respondent. 

Shabpstein,  J. 4  delivered  the  opinion  of  the  Oourt: 
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The  Court  found  that  prior  to  and  at  the  time  of  the  trans- 
fer of  thirty  shares  of  the  capital  stock  of  the  corporation 
defendant,  by  one  Fowler  to  the  corporation  plaintiff,  said 
Fowler  was  indebted  to  the  defendant  in  a  sum  ^eatl j  in  ex- 
cess of  the  value  of  said  stock,  and  that  said  indebtedness 
had  never  been  paid,  and  that  by  virtue  of  a  by-law  of  said 
corporation  defendant,  it  was  justified  in  refusing  to  enter 
said  transfer  upon  its  books  until  said  indebtedness  should 
be  paid.     Said  by-law  reads  as  follows : 

"  Ail  transfers  of  stock  shall  be  subject  to  all  debts  and 
equities  in  favor  of  the  corporation,  against  the  person  or 
corporation  making  such  transfer,  and  existing  or  arising 
prior  to  the  regular  transfer  thereof  upon  the  books  of  the 
corporation,  and  no  transfer  of  shares  shall  be  made  upon 
the  books  of  the  corporation  until  all  dues  and  demands 
ihereon  due  to  the  corporation  from  the  party  or  parties  rep- 
resenting such  shares  shall  have  been  paid.** 

The  Court  also  found  that  the  plaintiff  had  no  actual 
knowledge  of  that  by-law,  and  that  it  never  tried,  by  inquiry 
or  otherwise,  to  obtain  any  such  knowledge.  It  is  not  found 
that  prior  to  said  transfer  the  appellant  was  informed  or  knew 
of  the  indebtedness  of  said  Fowler  to  the  respondent. 

It  is  found  that  many  of  the  banking  corporations  of  this 
city,  including  the  corporation  plaintiff,  had  by-laws  similar  to 
the  one  above  quoted,  and  that  the  latter  corporation  had 
such  a  by-law  printed  upon  its  certificates  of  stock,  from 
which  the  Court  drew  the  conclusion  "That  the  corporation 
plaintiff,  its  manager  and  other  officers,  had  actual  notice  of 
circumstances  sufficient  to  put  a  prudent  man  upon  inquiry 
as  to  the  contents  of  the  code  of  by-laws  of  the  corporation 
defendant  herein." 

The  only  circumstance,  however,  of  which  the  plaintiff  had 
actual  notice  was  that  it  had  a  similar  by-law  of  its  own,  a 
copy  of  which  it  had  printed  upon  every  stock  certificate 
issued  by  it.  As  the  defendant  did  not  print  a  copy  of  sai.d 
by-laws,  upon  any  stock  certificates  issued  by  it,  we  do  not 
think  that  the  circumstances  of  the  plaintiffs  having  a  similar 
by-law,  coupled  with  the  fact  that  a  copy  thereof  was  printed 
npon  all  certificates  of  stock  issued  by  it,  was  equivalent  to 
actual  notice  of  the  fact  of  the  defendant's  having  such  a  by- 
law, although  the  plaintiff  neglected  to  make  any  inquiry, 
and  might  have  ascertained,  if  it  had,  that  thedefendant  had 
such  a  by-law. 

The  respondent's  counsel,  however,  insist  that  even  if  the 
plaintiff  be  ''a  bona  fick  purchaser  for  value  and  without 
actual  notice,"  it  took  the  certificates  subject  to  the  equities 
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which  existed,  at  the  time  of  the  transfer,  between  the  de- 
fendant and  Fowler.  If  the  law  conferred  upon  the  defend- 
ant the  power  to  make  such  a  by-law,  we  are  not  prepared  to 
deny  that  it  might  have  the  force  and  effect  claimed  for  it  by 
respondent's  counsel.  The  provision  of  the  Civil  Code  whieh 
it  is  claimed  confers  such  power  upon  corporations  declares 
that  **  Every  corporation,  as  such,  has  power  *  *  *  to  make 
by-laws,  not  inconsistent  with  any  existing  law,  for  the  man- 
agement of  its  property,  the  regulation  of  its  affairs,  and  for 
the  transfer  of  its  stock. "  (C.  O.  354. )  The  transfer  of  stock 
is  provided  for  in  another  section,  of  which  the  following  is 
a  copy: 

''Whenever  the  capital  stock  of  any  corporation  is  divided 
into  shares,  and  certificates  therefor  are  issued,  such  shares 
of  stock  are  personal  property,  and  may  be  transferred  bj 
indorsement  by  the  signature  of  the  proprietor,  or  his  attor- 
ney or  legal  representative,  and  delivery  of  the  certificate; 
but  such  transfer  is  not  valid,  except  between  the  parties 
thereto,  until  the  same  is  so  entered  upon  the  books  of  the 
corporation  as  to  show  the  names  of  the  parties  by  and  to 
whom  transferred,  the  number  or  designation  of  the  shares, 
and  the  date  of  the  transfer."     (Id,  324.) 

The  shares  for  which  Fowler  held  a  certificate  were  per- 
son^ propertv,  i'  e.,  his  personal  property,  and  he  could 
transfer  it  by  his  indorsement  and  the  delivery  of  the  certifi- 
cate to  the  plaintiff  or  any  one  else.  Fowler,  being  the  holder 
of  the  certificate,  was  in  the  possession  of  the  shares  for 
which  it  was  issued,  and  those  shares  were  his  personal  prop- 
erty, which  he  was  authorized  by  law  to  transfer  by  an  in- 
dorsement and  delivery  of  the  certificate  to  the  plaintiff.  The 
defendant  was  not  in  possession  of  the  shares  for  whieh 
Fowler  held  the  certificate,  and,  such  shares  being  his  personal 
property,  the  defendant  had  no  general  lien  upon  it  for  any 
balance  which  might  be  due  it  from  Fowler  in  the  course  of 
business.  (Id,  3054.)  The  lien,  if  any,  must  have  been  cre- 
ated by  the  by-law  above  quoted,  and  it  seems  to  us  that  no 
lien  could  be  created  in  that  way  which  would  affect  a  bona 
fde  purchaser,  for  value  without  notice,  to  whom  the  sto<^ 
was  transferred  in  the  mode  prescribed  by  the  Code.  We 
think  that  the  by-law  which  it  is  claimed  gives  the  defendant 
such  a  lien,  is  clearly  inconsistent  with  the  provisions  of  See- 
tion  324  of  the  Civil  Code  which  we  have  quoted. 

The  provision  that  ''the  transfer  is  not  valid,  except  be- 
tween the  parties  thereto,  until  the  same  is  so  entered  upon 
the  books  of  the  corporation  as  to  show  the  names  of  the 
parties  by  and  to  whom  transferred,  the  number  or  designar 
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tion  of  the  shares,  and  the  date  of  the  transfer,"  does  not,  as 
we  constme  it,  justify  the  defendant  in  its  refusal  to  enter 
upon  its  books  the  transfer  from  Fowler  to  the  plaintiff,  any 
more  than  it  would  in  the  absence  of  any  such  by-law  as  the 
one  upon  which  the  defendant  relies  for  its  justification  in 
this  case.  If  there  was  a  valid  transfer  of  the  stock  from 
Fowler  to  the  plaintiff,  the  latter  had  a  right  to  have  it  trans- 
ferred on  the  books  of  the  defendant.  The  defendant  might 
make  by-laws  regulating  the  transfer  of  stock,  but  it  could 
not,  under  the  power  to  regulate  the  transfer  of  stock,  create 
a  secret  lien  upon  it,  which  would  adhere  to  it  in  the  hands 
of  a  bona  Jide  purchaser  for  value  and  without  notice.  This 
cniestion  was  elaborately,  if  not  exhaustively,  discussed  in 
BvUard  v.  Bank,  18  Wall.  689,  and  in  DriscoU  v.  West^  Brad- 
leif  (t'C.  M.  Go.  J  59  N.  Y.  96,  and  the  conclusion  reached  in 
both  cases  was  that  a  corporation  could  not,  under  the  power 
io  make  by-laws  for  the  regulation  of  the  transfer  of  stock, 
'*  create  or  declare  a  lien  upon  the  stock  by  by-law,  nor  re- 
fuse to  permit  a  transfer  until  the  indebtedness  of  the  stock- 
holder to  the  company  be  paid." 

The  proposition  that  the  possession  of  certificates  of  ooi^ 
porate  stock  which  bear  the  proper  indorsements  is  prima 
facie  evidence  of  ownership,  and  that  the  holder  for  value 
without  notice  of  prior  equities  obtains  a  perfect  title  as 
against  such  equities,  is  not  weakened,  but  rather  strength- 
imed,  by  the  provisions  of  our  Code  relating  to  that  subject. 

Judgment  and  order  appealed  from  reversed. 

We  concur:    Thornton,  J.,  Myrick,  J. 


New  Law  Publication. 


Sbodlbr  on  Exbcutobs  akd  Adhinistratobs:    Soule  &  Bugbee, 
Boston,  Publishers. 

This  is  quite  a  large  work,  completing  Mr.  Shouler's  works  on 
the  law  of  Personal  Property,  the  three  others  being  Shouler 
on  Personal  Property  (two  volumes)  and  Shouler  on  Bailments. 
The  author  has  given  us  another  sample  of  his  thorough  work- 
■uuiahip,  and  added  a  very  valuable  text-book  to  the  practi- 
tioner's necessary  library. 
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Abstracts  of  Recent  Decisions. 


JuBT  Trial — ^Misconduct  of  Jubt.  That  the  jury  occupied  the 
Court-room  after  they  were  charged  by  the  Court,  and  that  one 
of  them  read  to  his  fellows  sections  of  the  Code  and  commented 
thereon,  is  not  a  good  ground  for  new  trial  in  this  case,  as 
counsel  for  defendant  consented  and  urged  that  the  juiy  be 
allowed  to  remain  in  the  Court-room,  and  when  his  attention  was 
called  to  the  fact  that  they  would  have  access  to  the  boob 
therein,  insisted  that  he  did  not  care  if  they  did. — Durham  t. 
State,  S.  C.  Ga.,  March  27,  1883. 

Fellow-sebvants.  The  duty  to  provide  suitable  instrumen- 
talities for  its  employees  to  work  with  cannot  be  delegated  to  & 
servant  so  as  to  reliere  the  company  from  responsiSiUty,  and 
this  duty  extends  to  the  machinery,  ears,  and  railway  track  upon 
or  in  connection  with  which  they  are  employed.  An  employee 
is  not  bound  by  a  rule  of  the  company  which  has  not  been 
properly  published  or  brought  to  his  attention,  and  which  it  has 
habitually  neglected  to  enforce. — Fay  v.  Minneapolis  d  St.  L 
By.  Co.,  Vol.  XV,  No.  4,  N.  W.  R. 

EvmEUGE — Medical  Expert.  It  is  not  a  valid  objection  to  the 
testimony  of  a  medical  expert,  that  he  has  but  litUe  knowledge 
on  the  subject  upon  which  he  is  examined,  except  that  derived 
from  books,  as  he  is  entitled  to  speak  from  the  accepted  facte  of 
medical  science.  It  is  not  proper,  on  cross-examination,  to  ask 
a  medical  expert  if  he  is  acquainted  with  a  certain  book,  and, 
calling  his  attention  to  a  certain  paragraph,  ask  a  question  in  the 
language  of  the  book,  and  thus  indirectly  introduce  such  passage 
in  evidence. — Marshall  v.  Brown,  Sup.  Ct.  Mich.,  Feb.  27, 1883; 
15  N.  W.  K.  55. 

Co-tenants — Value  op  Improvements.  Where  one  tenant  has 
made  improvements  upon  a  portion  of  the  common  proper^ 
without  the  consent  of  his  co-tenant,  a  Court  of  equity,  in 
making  partition,  will  set  apart  to  such  tenant  the  portion  so 
improved,  if  it  can  be  equitably  done.  (Freeman  on  Co-tenancy, 
Sec.  509.)  Where  improvements  are  thus  made  which  affect  the 
whole  property,  compensation  will  not  be  made  unless  the  im- 
provements were  necessary  or  useful.  (Freeman  on  Co-tenancy, 
Sec.  510;  7  J.  J.  Marsh.  142.)  And  where  the  land  is  indivisible, 
and  the  improvements  so  made  are  not  found  to  have  been 
necessary  to  the  enjoyment  of  the  estate,  the  value  of  them  can- 
not be  allowed  to  the  party  making  them  from  the  proceeds 
arising  from  a  sale  of  the  land  in  partition.  (48  N.  Y.  106.)  But 
the  Court  may  allow  the  tenant  the  amount  which  the  proper^ 
is  enhanced  in  value  at  the  time  of  the  sale  by  the  improve- 
menU.—Ellrod  v.  KeUer,  Sup.  Ct.  Ind.,  March  31,  1883. 
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Current  Topics. 


THE  LAWYER. 

• 

"The  lawyer's  occupation  is  an  open  battle  with  the  actual- 
ities of  a  business  life.  He  deals  with  such  questions  and 
problems  of  business  as  have  become  unmanageable  in  the 
hands  of  other  men,  and  have  been  carried  befoire  Courts  of 
law  and  equity  for  judicial  determination.  He  deals  with  them 
in  the  presence  of  an  adversary  watching  his  every  step,  ready 
to  disclose  eveiy  unfavorable  feature  of  his  case,  and  involve 
him  in  every  possible  legal  difficulty. '  His  argument  must  be 
an  unbroken  chain,  in  which  the  law  and  the  facts  are  perfectly 
interwoven,  or  it  will  be  broken  in  the  presence  of  the  Court 
and  jury.  His  contests  must  be  courageous,  manly,  and  fair, 
else  his  career  will  be  unsuccessful,  business  will  not  come  to 
him,  and  he  never  can  attain  the  honors  which  crown,  or  the 
emoluments  which  reward,  the  true  lawyer.  The  lawyer's  pro- 
fessional ability  is  better  measured  by  the  people  than  is  that  of 
either  the  clergyman  or  the  physician,  but  the  motives  of  his 
conduct,  and  the  true  standard  of  his  moral  character,  are  more 
widely  mistaken.  One  of  the  principal  reasons  for  this  arises 
out  of  the  earnest  controversies  which  take  place  between  coun- 
sel in  the  trial  of  causes.  The  unprofessional  listener  concludes 
that  one  counsel  or  the  other  must  certainly  be  willfully  in  the 
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wrong.    They  forget  that  scarcely  a  proposition  can  be  pre- 
sented to  the  human  mind  so  plain,  that  reasons  may  not  be 
presented  for  it  and  against  it;  and  it  is  by  presenting  the  rea- 
sons that  lie  on  each  side  of  a  question,  and  giving  them  proper 
consideration,  that  we  arrive  at  the  truth  in  regard  to  it.    Law- 
suits are  judicial  proceedings  for  the  determination  of  questions 
which  have  arisen  out  of  business,  and  upon  which  the  parties 
have  failed  to  come  to  an  agreement.     Each  litigant  employs  a 
lawyer  to  represent  his  own  side  of  the  case.     That  is  the  scope 
of  his  employment,  and  he  has  no  right  to  pass  beyond  it.    HIb 
duty  requires  him  to  present  such  facts  as  ar&  in  favor  of  his 
client,  such  principles  of  law  as  appear  to  support  his  caase, 
and  such  reasoning  as  lies  on  his  side  of  the  controversy.    The 
other  side  is  to  be  presented  in  the  same  manner,  by  the  attor- 
nBys  for  the  other  party  litigant,  and  then  both  Court  and  jury 
are  better  prepared  to  hold  the  scales  of  justice  with  an  even 
'  hiMid  than  they  could  be  upon  any  ex  parte  presentation  of  the 
case.     It  is  as  legitimate,  and  in  as  perfect  harmony  with  pure 
morality,  to  present  the  weaker  side  of  a  cause  as  it  is  to  pre- 
sent the  stronger  side,  and  also  for  the  same  attorney  to  present 
one  view  of  a  question  at  one  time,  and  at  another  time  to  pre- 
sent an  opposite  view.     He  is  then  only  carrying  on  the  same 
process  by  which    the    mind    reaches  all  of    its   rational  con- 
clusions.    He  is  only  doing,  in  a  systematic  manner,  what  all 
thinking  men  do,  but  often  in  a  less  systematic  way.     There  is 
nothing  in  the  duties  of  the  lawyer  that  lays  upon  him  the  ne- 
cessity of  practicing  falsehood,  deception,  or  any  other  moral 
wrong.     His  calling  is  jjerfectly  consistent  with  the  highest  type 
of  a  Christian  character.     In  short,  there  is  no  other  secular 
calling  in  which  fidelity,  truthfulness,  and  personal  integrity  are 
so  much  in  demand,  and  constitute  so  large  a  share  of  a  man's 
business  capital." — From  Egbert  CaUahan's  Essay  on  the  Lavoyert 
of  the  Bible. — [Denver  Law  Journal. 


It  is  believed  that  the  unexpended  balance  of  the  Geneva 
award  will  be  sufficient  to  pay  the  entire  amount  of  all  the 
judgments  which  will  be  rendered  in  class  one,  and  about  forty 
per  cent,  of  the  judgments  in  class  two. 
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In  the  Circuit  Court  of  the  United  States, 


DI8TBIGT  OF  OBEGON. 


No.  866. 
PHILIP  NEIS  ET  AL.  V.  ISAAC  F.  TOCUM. 

(1.)  Mutual  and  Dbfbndbkt  DNDSBTAKiNas.  The  nndertakings  in  a  oon- 
tract  whereby  od«  party  agrees  to  sell  and  deliver  an  article  to  an- 
other on  the  demand  of  such  other  at  a  certain  place,  and  npon  the 
payment  by  him  of  a  certain  price,  are  mutual  and  dependent,  but  be- 
fore either  party  can  maintain  an  action  against  the  other  for  non- 
performance of  such  contract,  he  must  aver  and  show  an  offer  of  per- 
formance on  his  part,  or  a  readiness  and  willingness  to  perform  ac- 
cording to  the  circumstances  of  the  case. 

(2.)  Spxoiaii  DEMUBnisB.  Under  the  Code  of  0.  P.  special  demurrers  are 
not  allowed;  but  if  the  allegations  of  a  pleading  are  open  to  the  ob- 
jection of  indefiniteness  or  uncertainty,  the  remedy  is  by  motion, 
under  $  84  of  the  Code,  to  make  the  same  more  definite  and  certain. 

(3.)  De]iami>— Allsoation  of.  Y.  agreed  to  sell  and  deliver  to  N.  and  B., 
at  a  certain  place,  for  a  certain  price,  a  certain  quantity  of  hops,  upon 
the  demand  of  said  N.  and  B.,  but  without  any  time  being  specified 
in  which  such  demand  should  be  made:  HeXd,  in  an  action  by  N.  and 
B.  against  Y.  for  the  non-delivery  of  the  hops,  that  an  allegation  that 
the  plaintiffs  had  demanded  the  hops  from  the  defendant  without 
stating  when,  was  sufficient  on  genert^  demurrer;  and  that  an  allega- 
tion that  they  were  ready  and  willing  to  receive  and  pay  for  the  hops 
without  stating  when  or  where,  was  also  sufficient. 

<4.)  AUiioATioN  or  Bbabznkss  Ain>  WiLLiNaNKss  TO  Beceive  and  Pat  fob 
AN  Abtiole.— ^Where  it  is  agreed  that  an  article  shall  be  delivered  to 
the  bugrer  by  the  seller  at  a  certain  place  for  a  certain  price  on  the  de- 
mand of  the  former,  and  the  demand  is  made  for  the  delivery  on  a 
certain  day,  in  an  action  for  the  non-delivery  of  the  article,  it  is  suffi- 
cient to  allege  that  he  was  ready  and  willing  to  receive  and  pay  there- 
for, at  the  time  and  place  appointed,  but  if  the  seller  has  the  article  at 
such  time  and  place,  in  such  action  the  buyer  must  also  allege  and 
show  that  he  then  and  there  offered  to  receive  and  pay  for  the  same. 

Walter  W.  Thayer  for  plaintiffs. 

Bu/us  Mallory  and  James  I,  Watson  for  defendant. 

Action  for  damages. 

Deady,  J. : 

The  plaintiffs,  citizens  of  California,  bring  this  action 
against  the  defendant,  a  citizen  of  Oregon,  to  recover  the 
sum  of  $22,750  damages  for  the  alleged  non-performance  of 
a  contract  for  the  sale  and  delivery  of  65,000  pounds  of  hops 
on  demand,  at  Engene. 

The  complaint  alleges  that  on  October  17,  1882,  the  de- 
fendant sold  to  the  plaintiff  65,000  pounds  of  hops  for  60 
(^nts  per  pound,  and  then  and  iiiere  agreed  with  the  plain- 
tiffs to  deliver  them  the  said  hops  at  the  town  of  Eugene, 
Oregon,  on  demand,  therefor:     "That  plaintiffs  have  always 
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been  ready  and  willing  to  receive  said  hops,  and  have  offered 
to  receive  and  pay  therefor,  and  have  demanded  the  same 
from  said  defendant,  but  the  said  defendant,  although  often 
requested  so  to  do,  has  hitherto  refused  and  still  refuses  to 
deliver  the  same  to  the  said  plaintiffs,"  to  their  damage  as 
aforesaid.' 

The  defendant  demurs  to  the  complaint,  in  that  it  does 
not  appear  at  what  time  or  place  the  alleged  demand  for  the 
hops  was  made,  or  when  the  plaintiffs  offered  to  receive  and 
pay  for  the  same,  or  that  the  plaintiffs  were  ever  ready  or 
willing  to  receive  or  pay  for  the  same. 

The  undertakings  of  the  parties  to  this  contract  are  mutual 
and  dependent — to  be  performed  concurrently.*  The  defend- 
ant was  not  bound  to  deliver  the  hops  until  the  plaintiffs  had 
both  demanded  and  paid  for  them,  nor  were  the  plaintiffs 
bound  to  pay  for  them  until  they  were  delivered.  But  if 
either  party  would  enforce  this  contract  against  the  other, 
he  must  do  more  than  show  the  default  of  such  other.  He 
must  show  a  performance  or  an  offer  to  perform  on  his  part, 
or,  according  to  the  circumstances  of  the  case,  that  he  was 
ready  and  willing  to  perform  at  the  time  and  place  ap- 
pointed. (Dunham  v.  Mann,  8  N.  T.  508;  Coonley  v.  Ander- 
son, 1  Hill,  519;  Lester  v.  Jewett,  11  N.  Y.  453;  Goldsborough 
V.  Orr,  8  Whea.  224;  Phil.  etc.  By.  Co.  v.  Howard,  13  How. 
338.) 

Although  the  undertakings  of  the  parties  to  a  contract  are 
mutual  and  dependent — ^to  be  performed  concurrently — ^a  per- 
formance or  offer  to  perform,  or  readiness  and  willingness  to 
perform  at  the  time  and  place  appointed,  are  conditions  pre- 
cedent to  the  right  of  either  party  to  maintain  an  action  for 
the  default  of  the  other.  Until  these  conditions  are  com- 
plied with,  the  default  is  mutual,  and  neither  party  can  com- 
plain of  the  other. 

In  this  case  the  contract  obliges  the  plaintiffs  to  make  a 
demand  for  the  hops,  and  as  no  time  is  specified  within  which 
it  was  to  have  been  made,  the  law  will  imply  that  it  should 
have  been  made  within  a  reasonable  time,  the  circumstances 
of  the  transaction  being  considered.  For  instance,  it  could 
hardly  be  supposed  that  the  parties  were  dealing  with  refer- 
ence to  any  other  hops  than  the  crop  of  that  year,  and  it  must 
have  been  in  the  contemplation  of  both  of  them  that  the 
plaintiffs  would  demand  and  receive  the  hops  within  the  usual 
period  of  marketing  the  crop  annually  produced  in  the  vicinity 
of  the  point  where  the  delivery  was  to  be  made.  It  is  not 
understood  that  Eugene  is  a  hop  depot  or  a  place  where  hops 
are  stored  for  sale  and  export  all  the  year  round,  but  rather 
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a  point  where  the  hops  grown  in  the  immediate  vicinity  are 
received  and  shipped  on  the  railway  to  Portland  and  else- 
where. 

And  for  this  very  reason  it  may  be  that  although*  the  de- 
mand and  delivery  are,  in  contemplation  of  law,  acts  to  be 
concurrently  performed,  yet,  in  fact,  the  understood  circum- 
stances of  the  case  may  warrant  the  conclusion  that  the  de- 
fendant was  entitled  to  more  or  less  time  after  the  demand 
was  made  to  collect  and  deliver  the  hops  at  Eugene.  {Coonley 
V.  Anderson,  1  Hill,  522.)  But  a  demand  mthout  an  offer  to 
pay  was  sufficient  to  devolve  upon  the  defendant  the  duty  of 
delivering  the  hops  at  the  time  specified  therein  and  at  the 
place  agreed  on.  And  therefore,  in  my  judgment,  as  soon  as 
the  demand  was  duly  made,  this  case  came  within  the  cate- 
gory of  those  in  which  it  is  held;  that  when  one  party  agrees 
to  deliver  an  article  at  a  certain  time  and  place,  and  another 
agrees  then  and  there  to  receive  and  pay  for  it,  that  in  an 
action  by  the  latter  against  the  former,  for  the  non-perform- 
ance of  the  contract,  it  is  sufficient  to  allege  and  show  that 
he  was  ready  and  willing,  at  the  time  and  place  appointed,  to 
receive  and  pay  for  the  article,  without  going  further,  and 
alleging  that  ne  offered  to  pay  for  it  also.  In  such  case  the 
buyer's  duty  is  to  be  present  at  the  time  and  place  appointed, 
ready  and  willing  there  to  perform  the  contract  on  his  part — 
to  receive  and  pay  for  the  article  purchased;  and  if  the  seller 
does  nothing,  his  right  of  action  is  thereupon  complete.  He 
is  not  bound  to  go  out  into  the  highways  or  elsewhere  to  find 
the  seller,  who  maj  have  no  place  of  abode  or  business  any- 
where in  the  vicinity,  for  the  purpose  of  making  a  tender  of 
payment.    {Coonley  v.  Anderson,  •!  Hill,  523.) 

But  if  the  seller,  in  pursuance  of  a  demand  or  otherwise, 
according  to  his  contract,  has  the  article  ready  for  delivery 
at  the  time  and  place  appointed,  the  buyer  must-  show  an 
offer  there  to  receive  and  pay  for  it,  before  he  can  maintain 
an  action  for  the  non-delivery. 

Tried  by  this  statement  of  the  law,  the  facts  stated  in  the 
complaint  are  more  than  sufficient  to  enable  the  plaintiff  to 
maintain  this  action.  There  is  an  averment  of  readiness  and 
willingness  to  receive,  of  an  offer  to  receive  and  pay,  and  of 
a  demand.  These  facts,  in  connection  with  the  contract 
stated,  constitute  a  cause  of  action.  The  complaint  is  suffi- 
cient to  support  a  verdict  and  judgment  for  the  plaintiffs. 
And  although  the  demand  may  not  be  stated  with  sufficient 
particularity,  and  the  complaint  in  this  respect  would  be 
liable  at  common  law  to  a  special  demurrer  for  not  stating 
when  it  was  made  and  the  time  appointed  by  it  for  the-  de- 
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livery  of  the  hops,  stilly  if  the  parties  go  to  trial  upon  it, 
the  allegation  of  a  demand  is  sumcient  to  admit  the  proof  of 
any  fact  necessary  to  a  legal  demand,  and  in  case  of  a  verdict 
for  the  plaintiffs  and  a  motion  in  arrest  of  judgment,  it  would 
be  presumed  that  such  proof  had  been  made.  {Clarke  v. 
Dales,  22  Barb.  65;  Renner  v.  Baiik  of  Columbia,  9  Whea. 
595;  De  Sobry  v.  Nicholson,  3  Wall.  424.) 

Special  demurrers  are  not  allowed  by  the  Code  of  C.  P. 
In  Section  66  thereof  the  grounds  of  demurrer  to  a  complaint 
are  specified,  but  none  of  them  include  the  mere  manner  of 
stating  a  fact,  or  the  defective  statement  of  material  matter. 
By  Subdivision  6  of  this  section  the  defendant  may  demur 
to  the  complaint  on  the  ground  that  the  facts  do  not  consti- 
tute a  cause  of  action;  and  thus  objection  is  not  waived  bj 
a  failure  to  demur,  but  may  be  made  on  a  motion  in  arrest 
of  judgment. 

Doubtless  there  are  cases  in  which  the  time  wherein  an 
act  was  done  or  occurred  is  material,  and  the  statement  of 
the  fact  without  the  time  would  not  constitute  a  cause  of  ac- 
tion or  an  element  of  one.  But  in  a  case  like  this,  when 
the  agreement  is  that  the  article  shall  be  delivered  on  demand, 
not  required  to  be  made  within  any  specified  time,  the  alle- 
gation that  a  demand  was  made  without  mentioning  any 
time  is  a  sufficient  statement  of  the  fact  to  support  a  verdict, 
and  therefore  a  general  demurrer  will  not  lie  to  the  com- 
plaint on  that  account. 

If  for  any  of  the  reasons  heretofore  suggested  the  demand 
was  delayed  so  long  as  to  amount  to  evidence  of  an  abandon- 
ment of  the  contract  by  the  plaintiffs  and  the  discharge  of 
the  defendant  from  his  obligation  to  deliver  the  hops,  that 
fact  with  the  circumstances  may  be  set  up  as  a  defense  to  the 
action. 

Nor  is  it  probable  that  the  place  of  making  the  demand,  if 
it  was  made  lipon  the  defendant  in  person,  can  ever  become 
material.  It  was  to  be  made  upon  the  defendant,  and  of 
course  might  be  made  wherever  he  could  be  found.    The 

Xeement  does  not  require  it  to  be  made  in  any  particular 
ce.  And  if  it  was  made  upon  the  defendant  construct- 
ively, by  being  left  at  his  actual  or  supposed  place  of  busi- 
ness or  abode  with  a  third  person,  and  he  is  advised  that 
such  a  demand  is  insufficient,  he  may  deny  the  allegation  of 
a  demand  and  contest  it  on  the  proof. 

Neither  is  it  necessary  to  allege  at  what  time  and  place 
the  plaintiffs  were  ready  and  willing  to  receive  any  pay  for 
the  hops.  Such  an  allegation  necessarily  refers  to  the  time 
and  place  of  delivery.  {Porter  v.  Rose,  12  John.  211.)  And 
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in  this  case,  the  contract  fixes  the  place  of  delivery,  and  the 
demand  should  fix  the  time  of  it. 

If,  then,  the  allegation  concerning  the  demand  is  indefinite 
as  to  the  time  when  it  was  made  and  the  time  thereby  ap- 
pointed for  the  delivery,  as  to  render  *  *  the  precise  nature  of 
the  charge"  uncertain,  the  defendant's  remedy  is  not  by 
special  demurrer,  but  by  motion  under  Section  84  of  the 
Code  of  Civil  Procedure,  to  make  the  complaint  more  defi- 
nite and  certain  in  this  respect. 

Nor  do  I  think  the  undertakings  of  either  of  the  parties  of 
this  contract  are  conditions  precedent  within  the  purview  of 
Section  86  of  the  Code  of  Civil  Procedure,  which  authorizes 
the  performance  of  such  conditions  to  be  pleaded  b^  stating 
generally  that  the  party  duly  performed  ail  the  conditions  on 
his  part. 

And  particularlv  is  this  the  case  as  to  the  demand,  the  one 
ondertaking  whicn  comes  nearer  being  a  condition  precedent 
than  any  otner  to  be  performed  by  the  plaintiffs.  For  the 
contract  being  silent  as  to  the  time  when  or  within  which  the 
demand  was  to  be  made,  any  averment  of  performance  of 
this  condition  which  did  not  state  ''the  facts"  of  such  per- 
formance would  be  open  to  the  objection  of  indefiniteness 
and  uncertainty.  But  even  in  the  case  of  a  contract  with 
stipulations  which  are  conditions  precedent,  a  general  aver- 
ment of  performance  of  such  stipulations  can  only  be  suffi- 
cient where  the  mode  and  time  of  performance  is  substanti- 
ally detailed  in  the  contract,  and  not  left  to  the  judgment  or 
discretion  of  the  party  bound  to  perform. 

The  demurrer  is  overruled. 

Tuesday,  May  15. 


Supreme  Court  of  California. 


Department  No.  1. 


[Filed  May  11, 1883.] 

No.  8151. 

ODD  FELLOWS'  SAVINGS  BANK  v.  BIRD. 

By  the  Coubt  : 

On  the  authoriiy  of  Leeae  v.  Clarke,  29  Oal.  672,  order  af- 
firmed. 
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Department  No.  1. 


[Filed  May  8,  1883.] 

No.  7817. 

BANK  OF  SONOMA,  Eespondent, 

v. 

GOVE  &  STUAET,  Defendants,  (GOVE,  Appellant.) 

Pbomissobt  N07B — Nkootiabls  Papib — Accoifif oDATioN-icAXBB.  GoYO  made 
bis  note  to  defendant,  Stnart^  who  indorsed  it,  before  maturity,  to 
the  National  Gold  Banlc.  The  bank  disconnted  the  note  in  the  regu- 
lar coarse  of  its  business.  After  maturity  the  bank,  for  valuable  con- 
sideration, transferred  the  note  to  Steele.  Subsequently  Gove,  the 
maker,  paid  to  Steele  one-half  the  sum  then  due  upon  the  note,  claim- 
ing that  as  between  himself  and  Stuart  the  instrument  was  an  accom- 
modation/ and  each  was  liable  to  the  other  for  one-half  only.  Steele  re- 
fused to  recognize  the  alleged  claim,  but  consented  to  receive  the  sum 
paid  as  a  partial  payment,  and  such  sum  wa<«  indorsed  as  a  payment 
in  the  usual  manner.  Afterward  Steele  transferred  the  same  for  value 
to  the  plaintiff.  As  between  themselves  there  was  an  agreement  be- 
tween Gove  and  Stuart  that  each  should  pay  one-half  the  note,  bat  of 
this  neither  the  National  Gold  Bank,  Steele  nor  plaintiff  had  notice 
when  they  respectively  bought  the  note.  Stuart  had  been  dischazged 
from  liis  debts  under  the  insolvent  law  after  this  action  was  com- 
menced, and  judgment  went  against  Gove  lor  the  balance  due  on  the 
note.    Held,  the  judgment  was  proper. 

Id. — Id.  It  is  a  settled  principle  that  if  the  party  who  transferred  the  in- 
strument to  the  holder  acquired  the  note  before  maturity  and  vras  him- 
self unaffected  by  any  infirmity  in  it,  the  holder  acquirf's  as  good  a 
title  as  he  held,  although  it  were  overdue  and  dishonored  at  the  time 
of  the  transfer. 

Id. — Id.  In  this  case  it  is  not  necessary  to  express  an  opinion  on  the  point 
as  ruled  in  England,  where  it  is  well  established  that  the  general* 
rule  that  the  purchaser  of  overdue  paper  can  stand  in  no  better  po- 
sition than  his  transferrer,  does  not  apply  so  far  as  to  invalidate  bills 
and  notes  drawn,  indorsed,  or  accepted  for  accommodati^my  oyerdue 
at  the  time  they  were  negotiated  or  transferred,  it  being  considered 
that  parties  to  accommods^tion-paper  hold  themselves  out  to  the  public, 
by  their  signature,  to  be  bound  to  every  person  who  shall  take  the 
same  for  value,  the  same  as  if  it  were  paid  to  themselves.  And  the 
fact  that  the  purchaser  knew  that  the  paper  was  so  drawn,  indorsed, 
or  accepted  for  accommodation,  does  not  weaken  his  position. 

Appeal  from  Superior  Court,  San  Francisco. 

(7.  J^  Gray  for  appellant. 

A.  W,  Thompson  for  respondent. 

McKinstry,  J.,  delivered  the  opinion  of  the  Court: 

The  appellant,  Gove,  made  his  promissory  note  for  1800  to 
defendant,  Stuart,  who  indorsed  it,  before  maturity,  to  the 
National  Gold  Bank  and  Trust  Company.  The  bank  dis- 
counted the  note  in  the  regular  course  of  its  business.  After 
maturity,  the  bank,  for  a  valuable  consideration,  transferred 
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the  note  to  E.  W.  Steele.  Subsequently  Oove,  the  maker, 
paid  to  Steele  one-half  the  sum  tnen  due  upon  the  note, 
claiming  that  as  between  himself  and  Stuart  the  instrument 
was  an  accommodation,  and  each  was  liable  to  the  other  for 
one-half  only.  Steele  refused  to  recognize  the  alleged  claim, 
but  consented  to  receive  the  sum  paid  as  a  partial  payment, 
and  such  sum  was  indorsed  as  a  payment  in  the  usual  man- 
ner. Afterward  Steele  transferred  tne  same  for  value  to  the 
plaintiff. 

As  between  themselves  there  was  an  agreement  between 
Gove  and  Stuart  that  each  should  pay  one-half  the  note,  but 
of  this  neither  the  National  Bank,  Steele,  nor  the  plaintiff 
had  notice  when  they  respectively  bought  the  note. 

This  action  was  commenced  August  30,  1877.  Defendant 
Stuart  was  discharged  from  his  debts,  under  the  insolvent 
law,  June  27,  1879,  and  judgment  went  for  him  in  the  Court 
below.  That  Court  gave  judgment  in  favor  of  the  plaintiff 
for  the  balance  due  against  the  appellant,  Gove. 

Upon  this  state  of  facts,  it  is  contended  by  appellant  the 
judgment  should  be  reversed,  because  plaintiff  was  chargeable 
with  notice  that  the  note  was  an  accommodation  note,  and 
that  the  maker  had  paid  all  he  was  liable  to  pay  to  Steele. 
Appellant  relies  upon  the  proposition  laid  down  in  Vinton  v. 
Crowe,  4  Cal.  309,  and  approved  in  Hayward  v.  Steams,  39 
Gal.  58.  In  the  first  of  these  cases  the  proposition  is  thus 
stated :  "  A  negotiable  note,  taken  by  the  holder  after  its 
maturity,  is  taken  subject  to  all  subsisting  equities  between 
the  maker  and  payee,  but  not  such  as  subsisted  between  the 
maker  and  any  intermediate  holder." 

The  facts  in  Vinton  v.  Crowe  are  not  reported,  but  in  Hay- 
word  V.  Steams  the  defense  relied  upon  the  fact  that  while 
the  note  remained  in  the  hands  of  Turner,  who  took  after  it 
was  overdue^  the  latter  became  indebted  to  the  maker  in  a 
sum  greater  than  the  amount  of  the  note.  There  can  be  no 
doubt  the  law  was  properly  applied  in  that  case,  and  it  must 
be  supposed  that  the  facts  in  Vintonw.  Crotoe  were  analogous. 
At  all  events,  the  general  language  employed  by  the  Court  is 
not  to  be  interpreted  as  establishing  that  every  indorsee, 
who  takes  a  negotiable  instrument  after  maturity,  is  bound 
by  the  equities  subsisting  between  the  payor  and  payee;  if, 
indeed,  the  fact  that,  as  in  the  case  before  us,  the  note  was 
made  for  the  mutual  accommodation  of  the  original  parties 
can  be  considered  as  an  equity  within  the  meaning  of  the 
rule. 

"It  is  a  settled  principle  that  if  the  party  who  transferred 
the  instrument  to  the  holder  acquired  the  note  before  ma- 
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turitjy  and  was  himself  unaffected  by  any  infirmity  in  it»  the 
holder  acquires  as  good  a  title  as  he  held,  although  it  were  . 
overdue  and  dishonored  at  the  time  of  the  transfer."  (Daniel 
on  Negotiable  Instruments,  Section  726,  citing  many 
American  cases;  Chitty  on  Bills,  13th  Am.  Ed.  250;  9 
Exch.  690.) 

Here  the  note  was  discounted  by  the  National  Bank  before 
it  became  due,  without  notice  of  the  agreement  between  the 
original  parties. 

ijx  England  it  is  well  established  that  the  general  rule  that 
the  purchaser  of  overdue  paper  can  stand  in  no  better  posi- 
tion than  his  transferrer,  does  not  apply  so  far  as  to  invalidate 
bills  and  notes  drawn,  indorsed,  or  accepted  for  accommo- 
dation, overdue  at  the  time  they  are  negotiated  or  transferred, 
it  being  considered  that  parties  to  accommodation-paper 
hold  themselves  out  to  the  public  by  their  signatures,  to  be 
bound  to  every  person  who  shall  take  the  same  for  value,  the 
same  as  it  were  paid  to  themselves.  And  the  fact  that  the 
purchaser  knew  that  the  paper  was  so  drawn,  indorsed,  or 
accepted  for  accommodation  does  not  weaken  his  position. 
(Ibid,)  But,  inasmuch  as  the  decisions  in  the  United  States 
do  not  uniformly  follow  the  English  rule,  and  as  the  facts  of 
the  case  at  bar  do  not  demand  a  decision  of  the  question,  we 
express  no  opinion  with  respect  to  this  last  point. 
^  Judgment  and  order  affirmed. 

I  concur :  Boss,  J. 

I  concur  in  the  judgment:  McKee,  J. 


Depabtment  No.  2. 


[Filed  May  9,  1883.J 

No.  8086. 

TRENOUTH,  Appellant, 

r. 
GORDON  et  al..  Respondents. 

Ejectkimt — ^Eycdkncb.  The  defendants  in  ejectment  had  beeninpossM- 
sion  ten  years,  claiming  under  deeds.  There  was  no  evidence  to  shoy 
that  the  plaintiff  or  his  grantors  were  ever  in  possession;  nor  any  evi- 
dence to  show  that  the  father  of  the  grantors  was  ever  in  possession 
of  any  portion  or  parcel  of  land,  and  no  evidence  to  show  that  the 
grantors  had  ever  been  in  possession  after  their  father's  death.  Held, 
that  defendants  conld  defeat  plaintiff 's  right  to  recover  by  proving 
that  the  persons  holding  the  legal  title  had  conveyed  it  to  third 
persons  without  connecting  themselves  with  that  legtl  title. 

Appeal  from  Superior  Court,  San  Francisco. 
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# 

J.  B.  Tovmsend  for  appellant. 

Houghton  <k  Reynolds  and  Cohh  for  respondents. 

Mtrick/  J. : 

This  is  an  action  of  ejectment.  Plaintiff  alleges  posses- 
sion and  ownership  in  himself  on  the  1st  of  July,  1874,  and 
an  onster  on  that  day  by  defendants. 

Plaintiff's  claim  of  title  is,  in  substance,  as  follows:  One 
Antonino  BaelnaVas  the  owner  of  a  Mexican  grant  for  four 
leagues.  He  died  testate,  leaving  surviving  him  a  widow. 
His  will  devised  the  four-league  grant,  to  eacn  of  five  persons 
an  undivided  one-fifth,  his  widow  being  one  of  the  five. 
Another  of  the  five  was  one  Juan  Bautista  Buelna,  who  died 
leaving  two  children.  Plaintiff  claims  title  as  grantee  of  these 
two  children.  The  widow  of  Antonino  executed  to  Salvador 
Castro  a  deed  of  one  league  of  land,  who  presented  to  the 
United  States  Land  Commission  a  petition  to  have  the  same 
confirmed  to  him.  The  land  was  so  confirmed,  and  a  patent  was 
issued  in  1861.  The  widow  presented  a  petition  for  the  con- 
firmation to  her  of  the  other  three  leagues,  which  was  granted, 
and  a  patent  issued  in  1861.  In  the  proceedings  before  the 
Land  Commission  the  petitioners  claimed  to  be  the  owners, 
respectively,  of  the  lands  petitioned  for. 

Each  of  the  defendants  had  been  in  the  possession  of  the 
tract  claimed  by  him  for  ten  years  before  the  suit  was  com- 
mencedy  under  deeds,  claiming  ownership. 

There  is  no  evidence  that  either  plaintiff  or. his  grantors, 
the  children  of  Juan  Bautista  Buelna,  were  ever  in  posses- 
sion of  any  of  the  premises  in  controversy — nor  is  there  any 
evidence  tnat  the  father  of  the  grantors  was  ever  in  posses- 
sion of  any  particular  parcel  of  the  land.  He  lived  on  the 
land  in  1844 — but  on  wnat  portion,  or  how  much  he  oocu- 

Eied,  if  any,  does  not  appear;  for  aught  that  appears  he  may 
ave  been  a  tenant  of  the  claimant.  His  children  were  there 
in  1844;  one  was  born  that  year,  and  one  the  year  before. 
He  died  in  1846 — where,  does  not  appear.  The  children  had 
no  interest  prior  to  the  death  of  their  father;  and  there  is  no 
evidence  that  they  have  been  on  the  land  or  in  possession 
dnce  that  event.  Under  such  circumstances  it  was  compe- 
tent for  the  defendants  to  defeat  the  plaintiff's  right  to  re- 
cover (even  if  he  otherwise  would  have  had  the  right),  by 
proving  that  the  person  holding  the  legal  title  had  conveyed 
the  same  to  third  persons  without  connecting  themselves  with 
that  legal  title. 
Judgment  and  order  affirmed. 
We  concur:  Thornton^  J.,  Sharpstein,  J. 
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Depabtment  No.  2. 


[FUed  May  8,  1883.] 
No.  7784. 
BAEEB,  Appellant,  v.  EIOEDAN,  Ee»pondent. 

FzNDXNoS'PBAcncB — AppEABAMGB.  The  Conrt below  foand  (1)  "that  one 
Oastlehon  assumed  to  represent  the  plaintiff  at  the  hearing  and 
making  of  said  decree  of  distribution,  but  that  he  was  never  em« 
ployed  by  the  plaintiff  for  that  purpose,  and  had  no  power  or  author- 
ity to  appear  for  or  represent  the  plaintiff,  etc./'  and  (2),  that  *  *  * 
"  this  plaintiff  was  not  represented  at  the  hearing  of  said  petition/' 
etc.  Eeld,  that  the  findings  are  contradictory;  when  it  is  said  apaity 
assumes  to  represent  the  plaintiff,  it  means  that  he  took  upon  himself 
to  represent  the  plaintiff,  and  did  represent  him. 

Appeal  from  Superior  Oourt,  San  Francisco. 

H.  J.  Tilden  and  P.  C.  Coogan  for  appellant. 
«/.  C.  Bates  for  respondent. 

Thobnton,  J.,  delivered  the  opinion  of  the  Court: 

This  action  was  brought  to  set  aside  a  decree  of  the  Pro- 
bate Court,  on  the  ground  that  it  was  procured  by  defendant 
herein  without  notice  to  the  plaintiff,  and  without  any  ap- 

{>earance  or  knowledge  on  his  part,  and  that  it  was  based  on 
alse  testimony. 

The  Court  below  finds  as  above  set  forth,  and  in  addition 
finds  as  follows : 

''That  one  F.  J.  Castlehun  assumed  to  represent  the 
plaintiff  at  said  hearing  and  making  of  said  decree  of  distri- 
bution, but  that  he  was  never  employed  by  the  plaintiff  for 
that  or  for  any  purpose,  and  that  he  had  no  power  or  author- 
ity whatever  to  appear  for  or  represent  the  plaintiff  therein, 
and  that  the  plaintiff  had  no  knowledge  that  he  had  so  ap- 
peared until  long  after  the  decree  of  distribution  had  been 
made,  to  wit:  January,  1880." 

"That  the  plaintiff  from  1871  has  not  resided  or  been  in 
this  State,  and  that  he  never  received  or  had  any  notice  of 
the  petition  for  the  distribution  of  said  estate,  nor  of  any  of 
the  proceedings  of  said  Probate  Court  in  relation  to  said 
estate  until  January,  1880,  and  that  at  the  hearing  of  said 
petition  this  plaintiff  was  not  represented,  and  no  evidence 
whatever  was  introduced  on  behalf  of  the  plaintiff,  and  his 
claim  to  said  real  estate  was  not  presented  and  considered 
by  said  Court.  And  he  never  heard  or  had  notice  that 
the  defendant  claimed  that  he  had  conveyed  his  interest 
therein  to  her  until  January,  1880,  when  he  first  learned  of 
said  decree  of  distribution.' 
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These  findings  are  contradictory.  In  the  finding  first  above 
qnoted,  it  is  found  that  Castlehun  *'  assumed  to  represent  the 
plaintiff  at  the  hearing  and  making  of  said  decree  of  distri- 
bution." When  it  is  said  a  party  assumes  to  represent  the 
plaintiff,  the  meaning,  in  our  juagment,  is,  that  he  took 
upon  himself  to  represent  the  plaintiff,  and  did  represent 
him.  It  cannot,  then,  be  said  mat  plaintiff  was  not  repre- 
sented (Denton  v.  Noyes,  6  Johns.  296;  Brown  v.  Nichols,  42 
N.  T.  26;  Abbott  v.  Danton,  44  Vt.  546;  S.  C.  8  Am.  B.  394); 
and  the  finding  to  that  effect,  in  the  finding  secondly  above 
quoted,  contradicts  the  previous  finding. 

Under  these  circumstances  we  reverse  and  remand  the 
cause  for  distinct  finding  on  this  point,  on  the  evidence  al- 
ready given  in  the  case,  or  on  such  evidence  and  any  further 
evidence  which  may  be  produced  to  the  Court  by  the  parties 
hereto,  and  then  to  render  judgment  on  the  findings. 

The  order  will  be  entered  by  the  Clerk  as  follows: 

"This  cause  having  been  submitted  and  considered  by  the 
Court,  it  is  hereby  ordered  that  the  judgment  of  the  Court 
below  be  and  the  same  is  hereby  reversed,  and  the  cause  re- 
manded, with  directions  to  the  Court  below,  on  the  evidence 
already  taken,  or  on  such  evidence  and  any  further  evidence 
which  may  be  produced  to  it  by  the  parties,  the  said  Court  to 
find  whether  the  plaintiff  Baker  was  or  was  not  represented 
on  the  hearing  of  the  application  for  the  decree  sought  to  be 
set  aside  in  this  action,  and  thereon  to  proceed  to  render 
judgment. ' ' 

We  concur:  Myrick,  J.,  Sharpstein,  J. 


Department  No.  1. 


[Filed  May  11,  1883.] 
No.  8046. 

SMITH,  Bespondent, 
BOBINSON  and  tatlob,  Appellants. 

Attachmbmt — RxLEASB.  The  Code  authorizes  no  release  or  disoharge  of  an 
attachment  except  by  order  of  Court.  usti^m 

SuBETT — Iinx>B8BB.  The  indorser  oif  a  note  claimed  a  release  because  of  the 
release  of  the  attachment  at  the  request  of  plaintifTs  attorney  against 
the  property  of  the  maker.  Held,  as  there  had  been  no  order  of  the 
Court  discharging  the  attachment,  it  remained  in  full  force,  and  Uie 
indorser  was  not  released. 
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Appeal  from  Superior  Court.  San  Francisco. 

(7.  H.  Parker,  for  appellants. 
Craig  dk  Meredith,  for  respondent. 

By  the  Court: 

The  note  in'  suit  was  made  by  defendant  Bobinson  and  in- 
dorsed by  defendant  Taylor. 

An  attachment  was  issued  in  the  action  and  levied  upon 
certain  real  property  of  Bobinson. 

Afterward  the  attorney  for  plaintiff  requested  the  Sheriff 
in  writing  to  release  from  the  attachment  the  property  at- 
tached. The  Sheriff  made  a  certified  copy  of  the  writing 
served  upon  him,  and  filed  the  same  with  the  County  Se- 
corder.  The  Court  below  held  that  by  the  service  of  the 
writing,  and  filing  of  a  certified  copy  thereof,  the  attachment 
was  not  released,  but  the  same  remained  in  full  force. 

The  defendant,  the  indorser  (appellant),  insisted  at  the 
trial  that  he  was  released  from  his  obligation  as  surety  by 
reason  of  the  release  of  the  attachment.  Nothing  was  added 
to  the  effect  of  the  request  or  direction  of  the  plaintiff's  at- 
torney, by  filing  the  copy  with  the  County  Eecorder. 

Section  559  C.  C.  P.  provides:  *' Whenever  an  order  has 
been  made  discharging  or  releasing  an  attachment  upon  real 
property,  a  certified  copy  of  such  order  may  be  filed,"  etc. 
This  evidently  refers  to  the  release  or  discharge  of  an  attach- 
ment by  the  Court  under  previous  sections  of  the  same 
chapter.  It  may  be  admitted  that,  under  our  system  of 
practice,  the  attorney  for  plaintiff  may  consent  ta  an  order 
releasing  an  attachment.  But  the  Code  authorizes  no  release 
or  discharge  except  by  order  of  Court.  The  Court  below 
properly  held  that  the  writing  addressed  to  the  Sheriff  did 
not  operate  to  release  the  attachment. 

Judgment  and  order  affirmed. 

In  Bank. 


[Filed  May  15,  1883.] 
No.  899;. 

THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA, 

Respondent, 

V. 

PELANCONI  ET  AL.,  Appellants. 

Pbagtics  —  Bond  —  Pabtt  —  Dzstbict  Attobnst.  An  action  on  forfeited 
bail-bond  may  be  bronght  in  the  name,  either  of  The  People  or  of 
the  Goonty.    The  DiBtriot  Attorney  is  authorized  to  bring  the  action. 
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Appeal  from  Superior  Court,  Los  Angeles  County. 

District-Attorney  White  for  respondent. 
T.  H.  Hoioard  for  appellants. 

Mybick,  J.,  delivered  the  opinion  of  the  Court: 

One  Bamirez,  being  in  custody  under  a  bench-warrant 
issued  out  of  a  Superior  Cpurt  upon  an  information  for  the 
crime  of  forgery,  was  ordered  to  be  admitted  to  bail  in  the 
Bum  of  $2,000,  an  undertaking  in  the  form  jjrescribed  by 
Section  1287  Penal  Code.  The  bond  becoming  forfeited, 
this  action  was  brought  by  the  District  Attorney  against  the 
sureties. 

The  only  point  presented  on  this  appeal  is :  The  action 
should  have  been  brought  in  the  name  of  the  county;  the 
county  is  the  only  party  m  interest,  as  the  money  recovered 
must  go  into  the  county  treasury;  the  action  cannot  be  sus- 
tained in  the  name  of  The  People,  and  the  District  Attorney 
is  not  authorized  to  bring  the  action. 

In  several  cases  in  this  State  the  action  has  been  sustained 
when  brought  in  the  name  of  The  People.  {People  v.  Smithy 
18  Cal.  498;  People  v.  Lave,  19  Cal.  677;  People  v.  Penni- 
marty  37  Cal.  271.)  It  has  also  been  sustained  when  brought 
in  the  name  of  the  County.  (Mendocino  County  v.  Lamar,  30 
Cal.  628;  City  and  County  of  San  Francisco  v.  BandaU,  54: 
Cal.  408.)  We  see  no  objection  to  sustaining  the  action 
when  brought  either  in  the  name  of  the  County  or  of  The 
People.  The  section  above  referred  to  requires  that  the 
amonnt  named  shall  be  payable  to  The  People  of  the  State 
of  California;  when  recovered  it  is  to  take  certain  named 
directions. 

The  District  AttoruOT  is  authorized  to  proceed  by  action. 
Section  1306  Penal  Code;  Section  4256,  Subdivision  3,  Pol. 
Code; 

Judgment  affirmed. 

We  concur:  Thornton,  J.,  Sharpstein,  J.,  McKinstry,  J., 
McEee,  J. 

Depabtment  No.  1. 


[Filed  May  9,  1883.] 
No.  8122. 
FISK,  Respondent,  v.  MILLEB,  Appellant.    • 

PioinaBOBT  NoTS — Indobsbb.  The  note  was  made  by  H.,  indorsed  before 
maturity  by  M.,  at  the  request  and  for  the  benefit  of  H.,  and  by  H. 
sold  to  plaintiif.  Held,  M.  became  an  indorser  by  his  act,  and  liable 
as  sneh. 
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FuBADiNO.  An  averment  in  a  complaint  against  an  indorser,  "  That  said  note 
at  maturity  was  presented  to  said  H.  for  payment,  and  payment 
thereof  was  demanded,  bnt  the  same  was  not  paid,  of  all  which  due 
notice  was  given  to  said  defendant  M.."  is  sufficient. 

Pbotbst.  The  protest  of  the  Notary  is  prima  facie  evidence  of  present- 
ment, demand  and  refasal,  and  of  notice  to  the  indorser  of  dishonor. 

TiNDXB.    Held,  insufficient  in  amount. 

Appeal  from  Superior  Court,  San  Francisco. 

P.  B.  Laddy  for  appellant. 

«/.  jBT.  B,  WUMns,  for  respondent. 

Eoss,  J. : 

The  note  in  suit  was  made  by  the  defendant  Harker,  in- 
dorsed before  maturity  at  the  request  and  for  the  benefit  of 
Harker  by  the  defendant,  Miller,  and  then  sold  by  Harker 
to  the  plaintiff.  Miller,  by  his  act,  became  indorser,  and 
liable  as  such.  (Feasenden  v.  Summers,  6  P.  0.  L.  J.,  p.  856.) 

The  averment  in  the  complaint  of  presentment,  demand, 
refusal  and  notice,  we  think  sufficient.  It  is,  ''That  said 
note  at  maturity  was  presented  to  said  George  M.  A.  Harker 
for  payment,  and  payment  thereof  demanded,  but  the  same 
was  not  paid,  of  all  which  due  notice  was  given  to  said  de- 
fendant, Thomas  S.  Miller."  The  protest  of  the  Notary 
shows  the  fact  of  presentment  to  and  demand  on  the  maker 
for  payment,  and  refusal  on  his  part  to  pay,  and  the  farther 
fact  that  notice  of  such  demand  and  non-payment  was  given 
on  the  next  day  by  the  Notary  to  the  indorser,  by  delivering 
the  same  at  his  residence.  No.  1208  Leavenworth  street,  in 
the  city  of  San  Francisco,  to  a  person  in  charge,  of  discre- 
tion, apparently  acting  for  him.  The  protest  was  prima  facU 
evidence  of  those  facts,  and  the  facts  show  a  sufficient  notioe 
to  the  indorser  of  the  dishonor  of  the  note.  (Political  Code, 
Sec.  795;  Civil  Code,  Sec.  3144.) 

The  tender  relied  on,  if  otherwise  good,  was  insufficient  in 
amount. 

Judgment  and  order  affirmed. 

We  concur:    McKinstry,  J.,  McEee,  J. 


Department  No.  1. 


[Filed  May  9.  1883.] 
No.  ^890. 
.SUNOL,  Respondent,  v.  MOLLOT,  Appellant. 

GbOWING     GbOP  —  MOBTOAGB  —  GoNTEBSION —  TENANTB-IN-COMMOK  —  COH- 

TBACT — Lease.  By  a  verbal  contract  between  plainti£f  and  one  Wit^ 
the  latter  agreed  to  sow  in  f^sAn  a  tract  of  land  which  the  plaintiff 
leased  to  him  for  a  farming  season,  and  to  harvest  the  crop  raised 
thereon,  have  it  thrashed,  sacked  and  hauled  at  his  own  expense  to  a 
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certain  place,  and  deliver  it  there  to  the  plaintiff,  who  was  to  divide 
it  according  to  the  terms  of  the  contract.  After  Witt  had  planted  the 
crop,  he  mortgaged  it  to  defendant  MoUoy,  and  left  the  leased  prem- 
ises. MoUoy .  entered  into  possession  nnder  his  mortgage,  and 
harvested  the  crop,  but  kept  it  all,  and  refused  to  deliver  any  portion 
of  it  to  plaintiff.  Held^  Molloy  had  no  right  to  the  whole  crop.  As 
mortgagee  in  possession,  he  succeeded  to  Uie  contract  and  the  interest 
of  his  mortgagor  with  the  plaintiff,  and  was  bound  by  its  terms..  (822 
G.  0.)  That  was  an  undivided  interest  in  common  with  the  plaintiff; 
he  and  the  plaintiff  were  therefore  tenants-in-common  of  the  crop, 
and  when  he  repudiated  this  relationship  he  was  guilty  of  a  conversion 
and  liable  for  the  value  of  the  plaintiff 's  share  in  the  crop. 
Dbpositzonb — EvzDBNCB.  There  was  no  error  in  overruling  objections  made 
to  the  admission  of  depositions  of  witnesses  for  the  plaintiff.  The 
depositions  had  been  taken  under  Subdivision  2,  Section  2021,  0.  G.  P. 
The  defendant,  by  his  attorney,  had  attended  the  taking  of  the  same, 
and  cross-examined  the  witnesses,  and,  before  reading  them  in  evi- 
dence, testimony  was  given  tending  to  show  that  at  the  time  of  the 
trial  the  witnesses  resided  in  another  county,  and  were  then  absent 
from  the  county  where  the  case  was  on  trial.  This  was  satisfactory 
to  the  Court,  and  the  ruling  of  the  Court  as  to  the  sufficiency  of  the 
testimony  is  not  reviewable  on  appeal.  Upon  the  testimony  the 
depositions  were  admissible  under  Section  2032  C.  C.  P. 

Appeal  from  Superior  Court,  San  Francisco. 

L.  S*  Clark  for  appellant. 
WiUiam  Matthews  for  respondent. 

McKee,  J.,  delivered  the  opinion  of  the  Court: 

By  a  verbal  contract  between  the  plaintiflF  and  one  Witt, 
the  latter  agreed  to  sow  in  grain  a  tract  of  land  which  the 
plaintiff  leased  to  him  for  iJie  farming  season  of  1877-78, 
and  to  harvest  the  crop  raised  thereon,  have  it  thrashed, 
sacked  and  hauled  at  his  own  expense  to  a  place  called 
BunoCa  Station,  and  deliver  it  there  to  the  plaintiff,  who  was 
to  divide  it  according  to  the  terms  of  the  contract. 

After  Witt  had  planted  the  crop  he  mortgaged  it  to  the 
defendant  Molloy  and  left  the  leased  premises;  Molloy 
entered  into  possession  under  his  mortgage  and  harvested 
the  crop,  but  Kept  it  all,  and  refused  to  deliver  any  portion 
of  it  to  the  plaintiff. 

Molloy  had  no  right  to  the  whole  crop.  As  mortgagee  in 
possession,  he  succeeded  to  the  contract  of  his  mor^agor 
with  the  plaintiff  and  was  bound  by  its  terms.  (Sec.  822 
C.  C.)  The  only  interest  which  he  acquired  in  the  crop  was 
the  interest  of  the  mortgagor  under  the  contract.  {Went" 
worth  V.  Miller f  53  Cal.  10.)  That  was  an  undivided  interest 
in  common  with  the  plaintiff;  he  and  the  plaintiff  were, 
therefore,  tenants-in-common  of  the  crop;  and  when  he 
repudiated  the  relationship,  and  refused  to  deliver  to  the 
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plaintiff  her  share  of  the  crop,  he  was  guilty  of  a  conyersion 
and  liable  for  the  value  of  the  plaintiff's  share  in  the  crop. 

There  was  no  error  in  overruling  the  objections  made  to 
the  admission  of  the  depositions  of  witnesses  for  the  plain- 
tiff. The  depositions  had  been  taken  under  Subdivision  2, 
Section  2021,  0.  C.  P.  The  defendant,  by  his  attorney,  had 
attended  the  taking  of  the  same,  and  cross-examined  the 
witnesses;  and,  before  reading  the  depositions  in  evidence, 
testimony  was  given  tending  to  show  that  at  the  time  of  the 
trial  the  witnesses  resided  in  another  county,  and  were  then 
absent  from  the  county  where  the  case  was  on  trial.  This 
was  satisfactory  to  the  Court,  and  the  ruling  of  the  Court  as 
to  the  sufficiency  of  that  testimony  is  not  reviewable  on  ap- 
peal. Upon  the  testimony  the  depositions  were  admissible 
under  Section  2032  C.  C.  P. 

Judgment  and  order  affirmed. 

We  concur:    Boss,  .J.,  McKinstry,  J. 


D]fiPARTMENX  No.  1. 


[Filed  Miiy  11,  1883.] 
No.  7879. 

DIN  AN,  Eespondent,  v.  FlTZGIBBON  et  al.,  Appellahtb. 

AssiuiiT — ^Damages — Deadly  Weapon — Instruotiom.  There  was  a  dispute 
between  plaintiff's  mother  and  the  defendant  Gibbon  as  to  the  triM 
boundary  line  of  their  lots,  which  were  adjacent.  Plaintiff,  with 
others,  were  attempting  to  remove  a  portion  of  a  shed  erected  by  the 
defendant  on  what  he  believed  was  the  dividing  line,  when  the  de- 
fendant Qainlan,  at  the  reqaest  of  GKbbon,  appeared  with  a  gun  to 
defend  his  (Gibbon's)  rights.  The  gun  was  seised,  and,  in  the  oon- 
test  over  it,  the  gun  was  discharged  and  the  plaintiff  injnred.  In  u 
action  for  damages,  the  Court  instructed  the  jury  that  *' the  very  fact 
that  the  defendant  used  this  unlawful  weapon  gives  the  plaintiff  the 
right  to  recover."    Held,  error. 

Per  McKee,  J, — If  one  of  the  defendants  used  a  deadly  weapon  to  resist 
the  encroachment  of  plaintiff  as  a  trespasser  on  the  premises,  soflh 
use  would  not  be  unlawful  unless  it  was  unnecessary. 

The  necessity  of  the  force  which  was  resorted  to,  to  repeal  the  eneroaoh- 
ment  of  plaintiff  upon  the  premises,  and  the  question  whether  defend- 
ants used  more  force  and  violence  upon  the  person  of  plaintiff  thaa 
was  necessary  for  the  protection  of  their  property,  should  have  be«B 
left  to  the  jury. 

Appeal  from  Superior  Court,  San  Francisco. 

Jarboe  &  Harrison^  for  appellants. 
Fox  dk  KeUogg,  for  respondent. 
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McKee,  J.,  delivered  the  opinion  of  the  Court: 

This  was  an  action  to  recover  damages  as  compensation 
for  injuries  sustained  from  an  assault  on  the  plaintiff  alleged 
to  have  been  committed  by  the  defendants. 

The  case  was  given  to  the  jury  upon  evidence  tending  to 
show  that  the  alleged  assault  had  been  committed  under  the 
following  circumstances:  Defendant  Gibbon  and  the  mother 
of  the  plaintiff  were  owners  of  adjacent  parcels  of  land  in 
the  city  of  San  Francisco.  There  was  a  dispute  between 
them  as  to  the  true  division  line  of  the  lots.  Gibbon  had 
constructed  near  to  what  he  believed  to  be  the  line  a  shed 
about  ten  feet  hi^h,  the  roof  of  which,  according  to  the  as- 
sertion of  the  plaintiff,  projected  over  a  part  of  his  mother's 
lot  and  came  near  to  her  house.  Notice  of  the  projection 
was  given  to  the  defendant,  but  he  ^ave  no  heed  of  it.  In 
that  state  of  the  question,  the  plainti^  on  the  25th  of  Sep- 
tember, 1876,  took  several  men  on  to  his  mother's  lot  to  saw 
off  that  part  of  the  roof  of  the  shed  which  extended  over  so 
much  of  his  mother's  lot  as  lay  between  her  house  and  the 
supposed  dividing  line,  and  to  move  her  house  close  up  to 
that  line.  One  of  the  men  had  mounted  the  roof  of  the  sned 
and  was  in  the  act  of  sawing  off  the  projection  when  the  de- 
fendant Quinlan  appeared  on  the  balcony  of  the  house  on 
Gibbon's  lot  armed  with  a  double-barrel  shot-gun ,  which 
Gibbon  had  loaded  with  powder  and  buckshot,  and  put  in 
the  hands  of  Quinlan,  ''to  watch  his  property  against  the 
Dinans."  To  prevent  Quinlan  from  using  the  gun  against 
the  person  on  the  shed,  the  plaintiff  and  another  caught  hold 
of  the  gun,  and  a  contest  resulted  between  the  parties,  in 
which  the  gun  in  the  hands  of  Quinlan  was  discharged  into 
the  body  of  the  plaintiff,  severelv  wounding  him. 

On  submitting  the  case  to  the  jury,  the  Court,  among 
other  things,  instructed  them  as  follows: 

"1.  You  are  instructed  that  the  controversy  over  this 
piece  of  land  did  not  justify  the  use  of  fire-arms  m  its  settle- 
ment; that  a  person  has  no  right  to  use  deadly  weapons  ex- 
cepting it  be  in  the  defense  of  life  or  in  the  protection  of  his 
domicue.  Those  are  the  only  cases  in  whicn  a  party  is  au- 
thorized under  the  laws  of  this  State  to  use  anything  which 
is  calculated  to  produce  death. 

"  2.  If  you  believe  from  the  evidence  that  the  defendant 
did  use  this  weapon  for  the  purpose  of  this  transaction — for 
the  purpose  of  producing  great  bodily  injury — if  he  used  it, 
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in  fact,  at  all,  to  resist  the  encroachment  even  of  the  plain- 
tiff in  this  action,  then  it  is  your  duty,  under  the  law,  to  find 
a  verdict  against  him  for  the  actual  damages  which  the 
plaintiff  sustained,  whether  there  was  malice  in  it  or  not. 

''3.     The  very  fact  that  the  defendant  used  this  unlawful 
weapon  gives  the  plaintiff  the  right  to  recover." 

Of  course,  if  the  evidence  showed  that  the  defendant  only 
used  the  weapon  for  the  deliberate  purpose  of  producing 

treat  bodily  injury  on  the*  plaintiff,  it  would  have  been  the 
u;ty  of  the  jury  to  find  for  the  plaintiff.  The  use  of  a  deadly 
weapon  for  such  a  purpose  would  render  a  party  not  only  civ- 
illy but  criminally  liable.  No  one  is  justinable  in  law,  even 
under  a  pretense  of  right,  to  inflict  on  another  a  wanton  and 
malicious  assault.  But  if  the  defendant  used  the  weapon 
' '  to  resist  the  encroachment  of  the  plaintiff  "  as  a  trespasser  on 
his  premises,  such  use  would  not  be  unlawful,  unless  it  was 
unnecessary.  For  there  is  no  doubt  that  a  person  in  the 
lawful  possession  of  premises  has  a  right  to  protect  them  or 
to  eject  an  intruder  upon  them;  and  in  the  exercise  of  his 
right,  for  that  purpose,  he  may  use  such  force  as  may  be 
reisonably  necessary.  Acting  Within  the  limits  of  a  Te^n- 
able  use  of  force  to  protect  himself  or  his  property,  he  is  jus- 
tifiable in  law;  but  if  he  exceeds  the  force  necessary  he  be- 
comes a  trespasser  ab  inUio,  Yet  the  necessity  of  the  force 
which  was  resorted  to,  to  repel  the  *  *  encroachment "  of  the 
plaintiff  upon  the  defendants'  premises,  and  the  question 
whether  the  defendants  used  more  force  and  violence  upon 
the  person  of  the  plaintiff  than  was  necessary  for  the  protec- 
tion of  their  property,  should  have  been  left  to  the  jury.  It 
was  interfering  with  their  constitutional  right  to  determine 
all  matters  of  fact,  for  the  Court  to  instruct  them  that  the 
mere  use  of  the  weapon  to  resist  the  encroachment  of  the 
plaintiff  gave  him  the  right  to  recover. 

Besides,  if  the  plaintiff  was  the  aggressor,  and  had  actuaUy 
employed  others  to  destroy  what  was  confessedly  the  prop- 
erty of  the  defendant,  and  was  aiding  and  abetting  them  in 
their  attempt  to  destroy  it,  in  the  performance  of  which  he 
received  his  injuries,  these  circumstances  were  proper  for 
the  consideration  of  the  jury  in  mitigation  of  damages, 
although  they  may  not  have  been  sufficient  to  justify  the  de- 
fendants for  the  use  of  a  deadly  weapon;  and  it  was  error  to 
lead  the  jury  away  from  the  consideration  of  these  thin^  by 
instructing  them  that  the  mere  use  of  the  weapon  entitled 
the  plaintiff  to  their  verdict. 


Leayitt  v.  Oxford  and  Geneva  S.  M,  Co.       333 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new^trial. 

CONCURRING  OPINION. 

In  view  of  the  testimony  on  the  part  of  defendant,  we 
agree  that  the  Court  below  erred  in  giving  the  third  instruc- 
tion mentioned  in  the  opinion  of  Mr.  Justice  McKee,  and, 
therefore,  concur  in  the  judgment. 

Boss,  J., 

McKlNSTRY,  J. 


In  the  Supreme  Court  of  the  Territory  of  Utah. 


[Filed  May  19,  1883.] 


ALVAH  E.  LEAVITT,  Plaintiff, 

V. 

THE  OXFOED  AND  GENEVA  SILVER  MINING  COM- 
PANY OF  UTAH,  Defendant. 

OoKPOBATioN — FowBBs  OF  DiBEOTOBS — Pbomissobt  Notb.  The  President 
and  Secretary  of  a  mining  company  were  directed,  by  resolntion 
passed  by  four  of  the  seven  directors,  to  make  and  deliv^  to  the  stock- 
holders who  had  loaned  money  to  the  company,  the  notes  of  the  com- 
pany for  such  loans  and  liabilities.  The  plaintiff  was  one  of  the  four 
present  at  the  meeting.  Held,  in  action  upon  a  promissory  note  made 
and  delivered  by  the  President  and  Secretary,  (1.)  That  the  appoint- 
ment of  the  President  and  Secretary  as  a  committee  to  make  and  de- 
liver fJie  notes  wris  within  the  scope  of  the  power  of  the  Board  of  Di- 
rectors. (2.)  That  in  the  absence  of  any  evidence  to  show  that  all 
the  Directors  were  not  notified,  it  will  be  presumed  that  notice  was 
given;  and  a  quorum  may  transact  business.  (3.)  That  a  majority 
of  that  quorum  could  pass  the  resolution. 

Id.  But  moneys  paid  by  the  plaintiff  for  shares  in  the  corporation  were 
not  a  'Moan"  or  liability  within  the  meaning  of  the  resolution,  and 
should  have  been  omitted  from  the  note. 

Id.  And  moneys  paid  as  an  involuntary  assessment  should  not  have  been 
included. 

Id.  Statute  of  Limitations.  Sums  which  would  have  been  barred  by  the 
Statute  of  Limitations  were  properly  included,  there  having  been  no 
defense  of  the  statute  interposed. 

Sutherland  dc  McBride  for  plaintiff. 
Arthur  Brown  for  defendant. 

Twiss,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  action  upon  a  promissory  note  alleged  to  have 
been  made  and  delivered  by  the  defendant,  a  corporation 
created  under  the  laws  of  Michigan,  to  the  plaintiff.  The 
following  is  a  copy  of  the  note : 
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"  7,984.13.  Office  of  the  Oxford  and  Geneva  Silver  Mining 
Company  of  Utah,  Aug.  6th,  1880. 

Thirty  days  after  date,  the  Oxford  and  Geneva  Silver 
Mining  Company  of  Utah  promise  to  pay  to  the  order  of 
Alvah  E.  Leavitt  seven  thousand  nine  hundred  and  eighty- 
four  and  thirteen  one-hundredths  dollars,  with  interest  at 
ten  per  cent,  per  annum.     Value  received. 

The  Oxford  and  Geneva  Silver  Mining  Company 

OF  Utah,  by  J.  B.  Soott,  President. 
D,  G.  HoLBROOK,  Secretary." 

The  complaint  alleges  that  the  defendant  was,  at  and  prior 
to  the  date  of  the  note,  and  also  at  the  commencement  of 
this  action,  owner  of  reel  estate,  and  property  of  other  kinds 
in  this  Territory,  and  had  an  agent  in  charge  thereof. 

The  answer  denies  that  defendant  made  the  note;  that  J. 
B.  Scott  and  D.  G.  Hoi  brook,  or  either  of  them,  were  au- 
thorized, as  agents  or  otherwise,  to  make  or  deliver  the  note, 
and  also  denies  that  the  defendant  owed  the  plainti£f,  at  the 
date  of  the  note,  the  sum  of  money  for  whicn  it  was  given. 

And  for  a  further  and  affirmative  answer,  the  defendant 
says  that  the  plaintiff  is  a  stockholder,  director  and  Yice- 
President  of  the  defendant  corporation,  and  familiar  with  all 
of  its  resolutions.  That  the  plaintiff,  pretending  and  claiming 
that  the  defendant  was  indebted  to  him,  prepared  a  statement 
of  account  showing  such  alleged  indebtedness,  which  con- 
tained items  claimed  by  plaintiff  to  have  been  advanced  by 
him  to  the  defendant,  but  which  were  in  fact  advanced  by  him 
to  the  firm  of  Scott  &  Brown  before  the  oi^anization  of  the 
defendant  corporation  on  the  28th  day  of  June,  1873.  And 
also  other  items  of  account  that  were,  on  the  day  of  the  date 
of  the  note,  barred  by  the  Statute  of  Limitations  of  the  State 
of  Michigan,  in  which  State  the  note  was  made  and  deliy- 
ered,  and  that  the  same  and  other  items  were  also  barred  hj 
the  Statute  of  Limitations  of  this  Territory.  That  the  Presi- 
dent and  Secretary,  Scott  and  Holbrook,  had  no  authority 
to  include  in  the  note  the  items  barred  by  the  statute.  That 
said  statement  of  account  also  contained  items  of  account, 
that  were  not  advancements  of  money,  but  were  moneys  paid 
by  plaintiff  to  the  defendant  in  payment  of  an  assessment 
made  by  the  defendant  upon  3210  shares  of  capital  stock 
held  by  the  plaintiff  in  the  defendant  company,  upon  which 
forty  cents  per  share  were  assessed  on  February  4th,  1874, 
by  a  resolution  of  said  company.  That  these  items  were  in- 
corporated in  said  note  by  mistake  of  Scott  &  Holbrook. 
That  the  items  hereinbefore  described  as  being  included  in 
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said  note,  were  not  existing  indebtedness  against  said  cor- 
poration at  the  date  of  the  note,  and  that  said  note  was  exe- 
cuted without  authority,  and  is  null  and  void. 

The  statutes  of  Michigan  provide  that  the  ''  stock,  prop- 
ertv  and  a£fairs  of  such  corporation  shall  be  managed  by  not 
less  than  three,  nor  more  than  nine  directors,  as  the  articles 
shall  determine/'  The, articles  of  association  of  the  defend- 
ant corporation  provide:  '* That  there  shall  be  seven  direc- 
tors, who  shall  have  full  power  to  manage  the  stock,  prop- 
erty and  afiSairs  of  the  corporation."  At  a  meeting  of  the 
directors  of  the  defendant  on  August  2,  1880,  four  of  them, 
constituting  a  quorum,  being  present,  one  of  whom  was  the 
plaintiff,  the  following  resolution  was  unanimously  adopted: 

*'Be8olv€d,  That  the  President  and  Secretary  of  this  Com- 
pany are  directed  to  make  and  deliver  to  the  several  stock- 
holders who  have  loaned  money  to  this  Company,  the  notes 
of  this  Company  for  such  loans  and  liabilities,  and  that  the 
same  be  maae  payable  thirty  (30)  days  from  date,  with  inter- 
est at  ten  per  cent." 

By  the  statutes  of  Michigan  and  the  defendant's  articles 
of  association,  as  well  as  by  the  common  law,  the  defend- 
ant's board  of  directors  is  its  dominant  body — the  executive 
power  of  the  corporate  entity,  which  acts  solely  by  and 
through  them  in  the  prosecution  or  transaction  of  the  busi- 
ness for  which  it  was  created.  Their  power  is  not  a  dele- 
gated authority  in  the  sense  in  which  the  rule  applies  to 
agents  or  attorneys  who  have  certain  specific  powers  con- 
ferred upon  them,  but  no  others;  and  therefore  have  no 
power  which  they  can  delegate  to  others.  When  the  trans- 
action of  legitimate  business,  properly  before  a  board  of  di- 
rectors, can  bo  facilitated  by  the  appointment  of  one  or  more 
of  their  number  for  the  purpose,  they  have  power  to  make 
such  appointment.  (Burrell  v.  Nahant  JBank^  2  Md.  163;  Fleck- 
ner  v.  Bank  of  the  United  States,  8  Wheat.  355;  Lester  v. 
fFe&6,  1  Allen,  34;  President  of  Northampton  Bank  y.  Pepoon, 
11  Mass.  288.) 

The  resolution  of  the  board  of  directors  did  not  create, 
nor  was  it  intended  to  create,  any  liability  on  the  part  of  the 
corporation;  it  simply  made  the  President  and  Secretary  of 
the  defendant:— two  of  its  directors — a  committee  for  the 
special  purpose  of  making  and  delivering  the  notes  of  the 
defendant  to  the  several  stockholders  holding  the  debts  and 
liabilities  therein  described.  This  act  was  within  the  scope 
of  the  power  of  the  board  of  directors,  and  apparently  in 
good  faith.  It  was  fair  and  just  in  terms  and  spirit  to  all^ 
parties — ^the  corporation,  the  stockholders;  and  to  the  par- 
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ticular  stockholders  holding  claims  against  the  defendant. 
Although  it  is  solely  and  by  the  direct  agency  and  under  the 
supervision  of  the  directors  that  the  business  of  a  corpora* 
tion  is  transacted,  yet  they  can  only  act  within  legally  author- 
ized limits — their  unauthorized  acts  do  not  bind  the  corpora- 
tion*; and  the  same  principle  applies  to  their  agents.  If 
Scott  and  Holbrook,  in  executing  the  trust  thus  imposed 
upon  them,  exceeded  their  authority,  the  corporation,  their 
principal,  is  not  bound  by  such  unauthorized  acts. 

The  plaintiff  being  one  of  the  four  who  constituted  the 
meeting  of  the  directors,  which  adopted  the  resolution,  it  is 
claimed  by  the  defendant  that  the  resolution  was  as  to  the 

{)laintiff  invalid,  and  therefore  the  note  sued  upon  of  no  va- 
idity  or  value. 

The  articles  of  association  are  silent  as  to  when  the  meet- 
ings of  the  directors  shall  be  held,  as  to  the  necessary  notice, 
the  manner  of  calling  them,  and  as  to  what  number  shall 
constitute  a  quorum;  but  they  give  to  the  directors  "full 
powers  to  make  and  ordain  all  by-laws."  There  is  no  evi- 
dence of  any  by-law  on  the  subject;  therefore  if  there  was  a 
common -law  quorum  present  at  the  meeting,  there  is  no  pre- 
sumption that  due  notice  was  not  given;  but  on  the  contrary, 
in  such  case  the  legal  presumption  is  that  the  notice  of  the 
meeting  was  legally  sufficient,  or  that  due  and  legal  notice 
thereof  was  given  to  all  of  the  directors,  unless  it  affirma- 
tively appears  that  such  was  not  the  case.  (Lane  v.  Brain- 
ard,  30  Conn.  565;  Sargent  v.  Webster,  13  Met.  497;  »di 
V.  Ruhway  White  Rubber  Company ,  19  N.  J.  Eq.  402;  Ed- 
garly  v.  Bmerson,  23  N.  H.  555.) 

We  now  come  to  the  question  as  to  what  coijstitutes  a  quo- 
rum, and  whether  the  presence  and  the  vote  of  the  plaintiff, 
and  his  interest  in  the  subject-matter  invalidated  the  resolu- 
tion as  to  him.  At  common  law,  where  the  corporate  power 
is  vested  in  a  body  consisting  of  a  definite  number  of  persons, 
as  a  board  of  directors,  of  a  certain  specified  or  definite 
number;  and  where  the  meeting  of  the  directors  is  a  regular 
or  stated  one,  of  which  all  are  required  to  take  notice;  or  a 
special  one,  of  which  all  have  been  legally  presumed  to  have 
been  duly  notified,  the  major  part  of  such  board  of  directors 
constitute  a  quorum,  the  majority  which  decide  any  ques- 
tion upon  which  they  have  power  to  act-.  (Sargent  v.  Wehter^ 
13  Met.  479.)  Upon  this  question  Chancellor  Kent  says: 
**  There  is  a  distinction  taken  between  a  corporate  act  done 
by  a  select  or  definite  body  as  a  Board  of  Directors,  and  one 
Jbo  be  performed  by  the  constituent  members.  In  the  latter 
a  majority  of  those  who  appear  may  act,  but  in  the  former 
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eifie  a  Mjaiiii  of  a  •iefriie  boiir  si^st  b^  rnseci.  ^cd  Ui^a 
a  nqonlT  of  the  qauma  bat  iieeide.  This  is  tbe  i?er^rftl 
rale  OB  ike  snbyecl.  wmi  if  akr  cc-Fp:;mn:3  Las  a  d^er^nt 
modifieHJOB  of  tiw  expRask^  of  t£:e  t  iriir^  vill  c^  ih^  cor- 
pontioB,  h  anas  fnm  tbe  special  rroTisirzs  cf  the  Act  or 
cbarter  of  die  iaeoiporati-xi.'^  :2  Kesiis  Com-  3;>">:  B'"-'  t- 
BudiM^ham  dt  C?^  16  Iowa.  2S4:  Err^-^jri  t.  P-.  .'-s.-^  C>  xt- 
«<y,21KdL270-. 

In  the  U^  of  these  aatkorid€&  thei«  being  no  issae  or 
chttge  of  fnafL  or  wmnt  of  good  faith  oa  the  pari  of  the 
plabtiif  vith  lefeieiiee  to  his  Tote  at  the  iceeticg  of  the  di- 
netORy  I  see  no  reaaoii  why  his  presence  and  Tote  should 
millifj  the  VDanimoiis  role  iA  the  qoonun .  or  the  xote  of  his 
three  aiworiate  directors,  vho  vere  a  majority  of  all  present, 
and  against  the  Taliditr  of  vhich  no  char^  has  been  niade« 
I  un,  therefore,  of  the  o^nion  that  the  resolution  was  leg;illT 
sdopCed.  (Angel  A  Ames' on  Corp.  233;  Smith  t.  ^>iYari/.  4i 
Con.  47;  Iwin  lAA  OB  Coiit/w»v  t.  J/art»«n/,  91  U.  S/oS7; 
Jie  Umied  Sitda  BoUing  Slock  Company  t.  r/«<r  Atlantic  arirf 
Gnat  Weatem  B.  B.  Co.,  34  Ohio  St.  450.) 

The  evidence  shows  that  the  mining  property  of  the 
defendant  was  held  and  owned  by  Scott  &  Brown,  but  with 
the  expectation^  and  for  the  purpose  of  conTeying  it  to  the 
defendant  upon  its  incorporation;  that  while  it  was  so 
l^dd,  itwasy  in  some  manner  not  indicated  by  the  record, 
divided  into  thirty  shares,  and  each  man  that  took  a  share 
wag  io  pay  $1,000  to  Scott  &  Brown  for  the  purpjose  of  de- 
Teloping  it;  and  when  the  corporation  was  organized,  stock 
was  issued  to  each  person  that  had  bought  a  single  share  or 
proportion  of  the  thirty  shares,  in  proportion  to  the  number 
of  one  thousand  dollars  shares  he  had  taken;  and  the  same 
persons  that  were  interested  in  the  property  and  paid  their 
proportionate  part  were  the  incorporators,  and  afterward 
stockholders  in  the  defendant  corporation.  The  plaintiff, 
being  one  of  the  persons  for  whom  Scott  &  Brown  held  the 
property,  paid  his  proportionate  share  of  the  cost  and  expense 
of  deyeloping  the  mining  property,  and  the  money  so  paid 
by  him  for  this  purpose,  with  interest  to  date  of  note,  was 
included  therein.  I  am  of  the  opinion  that  the  money  so  paid 
or  advanced  by  him  was  not  a  **  loan  or  liability,"  within  the 
terms  or  intent  of  the  resolution,  and  therefore  the  committee 
p&med  in  the  resolution  did  not  have  authority  to  include  it 
in  the  note.  It  was  not  money  loaned  or  advanced  to  the  de- 
fendant. The  plaintiff,  in  common  with  others,  paid  his  just 
Mid  proportionate  share  to  Scott  &  Brown  for  the  develop- 
ment of  mutual  interests,  and  when   the  corporation  was 
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formed,  and  this  property  was  conveyed  to  it,  the  plaintiff  got 
the  full  benefit,  in  common  with  other  stockholders,  of  the 
money  by  him  and  them  advanced  and  paid  in  promoting 
their  mutual  interests  and  common  enterprise.  And  to  the 
extent  that  the  note  was  made  up,  or  composed  of  such  items, 
there  was  a  partial  want  of  consideration.  The  record  shows 
no  act  of  the  defendant  indicating  an  intention  of  assuming 
any  liability  by  reason  of  such  advancements;  and,  without 
undertaking  to  determine  whether  the  corporation  coold 
legally  assume  and  pay  such  claims,  I  am  of  the  opinion 
that  the  amount  of  such  items,  included  in  the  note,  should 
have  been  deducted  from  it  at  the  trial.  (2  Sutherland  on 
Damages,  114;  1  Parsons  on  Notes  and  Bills,  211.) 

The  evidence  shows  that  the  stock  of  the  corporation  was 
full-paid  stock,  and  not  assessable.  That  on  the  fourth  daj 
of  February,  1874,  there  was  a  meeting  of  the  stockholdeis, 
called  according  to  the  by-laws  of  the  company,  in  which  a 
majority  of  the  stock  was  represented,  and  unanimousij 
adopted  the  following  resolutions :  ''That  the  stockholders 
of  this  corporation  do  raise  and  pay  to  the  treasurer  tortj 
cents  on  each  of  their  respective  shares  of  stock,  and  that 
such  of  the  stockholders  as  do  not  elect  to  pay  the  same  axe 
requested  to  deposit  their  stock  with  the  treasurer  in,  and 
subject  to,  the  condition  that  such  of  the  stockholders  as  do 
pay  such  sums  shall  have  the  privilege  of  taking  such  stock 
at  the  expiration  of  nine  months  from  this  date,  on  paying 
the  cost  to  such  stockholder  of  said  stock,  including  assess- 
ments heretofore  made  (and  paid  by  the  said  stockholders), 
with  10  per  cent,  interest  from  this  date,  providing  that  any 
stockholder  who  deposits  his  stock  and  who  shall  pay  said 
forty  cents  on  each  share  as  aforesaid,  within  sixty  days  from 
this  date,  shall  have  his  stock  returned  to  him;  and  also 
provides  that  such  stockholders  elect  within  ten  days  to  pa^ 
said  forty  cents  a  share,  or  to  deposit  their  stock  aforesaid. 
At  this  time  the  plaintiff  owned  3210  shares  of  the  capital 
stock  of  the  defendant  company,  and,  in  compliance  with  the 
resolution,  paid  to  the  treasurer  $800;  and  $250  which, 
with  interest,  were  allowed  to  the  plaintiff  and  included  in 
the  note.  ; 

The  defendant  claims  that  the  committee,  by  the  inclusion 
of  these  items  in  the  note,  exceeded  the  authority  conferred 
upon  them  by  the  resolution.  This  position,  I  think,  is  well 
taken.  The  resolution  was,  in  effect,  a  proposition  that  the 
stockholders  do,  according  to  their  several  and  respective 
interests,  ''pay"  to  the  treasurer  the  sum  therein  named 
for  the  use,  benefit  and  purposes  of  the  corporation;  and 
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the  payment  by  a  stockholder  to  the  defendant  of  the 
required  sum,  or  any  part  thereof,  was  as  though  he  had 
made  an  assessment  upon  himself  for  the  benefit  of  the  cor- 
poration— the  mutual  good  of  all.  The  sum  so  paid  became 
the  money  and  property  of  the  company,  not  by  virtue  of  a 
"loan,"  but  as  a  payment  to  the  defendant,  for  the  advance- 
ment or  promotion  of  its  interests,  of  which  each  stockholder 
received  his  proportionate  share  of  the  gain  to  the  aggregate 
body  of  stockholders,  which  constitutes  a  valid  consideration 
for  the  money  so  paid. 

The  defendant  claims  that  the  committee,  by  including  in 
the  note  items  of  account  that  had  been  due  and  payable, 
the  length  of  time  required  by  the  statute  to  bar  an  action 
thereon,  exceeded  their  authority,  as  such  items  were  not  an  in- 
debtedness '*  against  the  company,"  at  the  date  of  the  note. 
If  this  position  is  correct,  the  aggregate  amount  of  such 
items  should  have  been  at  the  trial  deducted  from  the  note. 
The  defense  of  the  Statute  of  Limitations  is  a  personal 
privilege,  which  the  debtor  may  assert  or  waive  at  his  op- 
tion; but  when  arrested,  it  must  oe  set  up  by  some  affirmative 
act,  expressing  an  intention  of  relying  upon  it  as  a  defense 
until  such  intention  is  expressed,  which  must  generally  be  by 
demurrer  or  answer;  the  demand  is  good,  notwithstanding  the 
statute,  and  when  successfully  pleaded,  is  a  bar  to  the 
remedy;  it  does  not  otherwise  regulate  or  affect  the  debt. 
The  expiration  of  the  time,  which  enables  the  debtor  to 
plead  the  statute  as  a  defense  to  an  action  to  recover  a  debt, 
does  not  operate  as  payment  or  extinguishment.  The  debt 
survives,  although  the  debtor  is  enabled,  if  he  so  elects,  to 
plead  the  statute,  and  thc^reby  defeat  an  action  brought 
therein.     (Grant  v.  Burr,  54  Cal.  298.) 

There  is  no  intention  expressed  in  the  resolution  of  rely- 
ing upon  the  statute  as  a  defense  to  any  indebtedness  of  the 
defendant;  and  Scott  &  Holbrook  were  not  invested  with 
any  express  discretion  or  authority  with  reference  to  the 
Statute  of  Limitations,  as  a  defense  to  any  demand  against 
the  defendant.  They  were  **  directed  to  make  and  deliver  to 
the  several  stockholders,  who  have  loaned  money  to  this 
company,  and  for  the  liabilities  of  this  company,  the  notes 
*of  tnis  company  for  such  loans  and  liabilities.  "  A  debt  within 
the  statutory  bar  is  a  good  consideration  for  a  new  promise, 
although  made  by  an  agent,  if  within  scope  of  his  power. 
"An  acknwledgment  made  by  an  agent  in  respect  to  demands 
relating  to  concerns  within  the  scope  of  nis  authority  is 
binding  upon  his  principal."    (Angel  on  Lim.  261.) 
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It  is  to  me  quite  clear  that  the  inclusion  of  these  items  in  the 
note  was  not  an  unauthorized  act,  and  therefore  the  value  of 
the  note,  because  the  statute  might  have  been  successfullj 
pleaded  to  an  action  upon  {his,  had  one  been  commenced,  is 
not  thereby  impaired. 

For  these  reasons,  sanctioned  by  many  authorities,  I  am  of 
the  opinion  that  the  Court  erred  in  instructing  the  jury  that: 
"  If  the  jury  find  that  any  of  the  items  entering  into  the 
amount  of  the  note  in  this  case  were  barred  by  the  statute 
in  force  in  Michigan  at  the  date  of  this  note,  the  amount  at 
which  they  were  figured  in  the  note  should  be  deducted 
therefrom,  as  not  being  a  legal  liability  under  the  resolution 
oflfered." 

This  instruction  is  erroneous  in  another  respect.  Instrac- 
tions  should  be  precise  and  certain  to  a  particular  intent,  and 
the  law  applied  to  facts  in  evidence  clearly  expressed.  Tell- 
ing the  juiy  that  if  they  should  find  that  any  of  the  items  in- 
cluded in  the  note  were  not  barred  by  the  statute,  the 
amount  of  such  item  should  be  deducted  therefrom,  is  not 
an  intelligible  statement  of  the  law  applicable  to  the  partic- 
ular facts  in  evidence.  Beference  to  the  statute,  although  it 
may  have  been  copied  in  Jicec  verba  into  the  pleadings  of  the 
«ase,  is  not  informing  them  what  facts  are  necessary  to  bring 
the  debt  or  demand  within  the  statutory  bar.  (Thompson 
on  Charging  the  Jury,  §  67.) 

The  record  presents  a  la^rge  number  of  assignments  of 
error,  but  the  foregoing  is  sufficient  in  principle,  if  correctly 
applied  to  the  parts  of  the^case,  to  determine  all  the  materi&I 
questions  raised  or  argued  by  counsel.     • 

The  judgment  of  the  District  Court  is  reversed,  and  the 
case  remanded  for  a  new  trial. 

I  concur:    Emerson,  A.  J. 

I  dissent:    Hunter,  C.  J. 
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Current  Topics. 


EX  POST  FACTO  LAWS. 

In  a  recent  opinion  delivered  by  Justice  Miller  of  the  U.  S. 
Supreme  Court  we  find  a  very  thorough  exposition  of  this  class 
of  laws.     (Kring  v.  Stale  of  Missouri,) 

The  plaintiff-in-error  stood  convicted  of  murder  in  the  first 
degree,  by  the  judgment  of  the  Supreme  Court  of  the  State  of 
Missouri.  He  had  been  previously  sentenced  to  twenty-five 
years'  imprisonment  on  his  plea  of  guilty  of  murder  in  the  sec- 
ond decree,  )¥hich  sentence  was,  on  his  appeal,  reversed  and 
set  aside. 

By  the  law  of  Missouri  in  force  when  the  homicide  was  com- 
mitted, this  conviction  was  an  acquittal  of  the  higher  crime  of 
murder  in  the  first  degree,  but  that  law  was  changed  before  the 
plea  of  guilty,  so  that  a  judgment  on  that  plea,  set  aside  lawfully, 
should  not  be  held  to  be  an  acquittal  of  the  higher  crime. 

It  was  held  by  the  Missouri  Court  that  the  change  in  the  law 
was  one  affecting  simply  the  procedure,  not  the  offense,  and 
therefore  not  ex  post  facto-.  The  U.  S.  Supreme  Court  failed  to 
appreciate  this  distinction.     Justice  Miller  said: 

"The  law  in  force  at  the  date  of  the  homicide  for  which 
Kring  is  now  under  sentence  of  death,  was  changed  by  the  State 
ol  Missouri  between  that  time  and  his  trial  so  as  to  deprive  him 
of  its  benefit,  to  which  he  would  otherwise  have  been  entitled, 
and  we  are  called  on  to  decide  whether  in  this  respect,  and  as 
applied  by  the  Court  to  this  case,  it  is  an  ex  post  facto  law 
within  the  meaning  of  the  Constitution  of  the  United  States. 
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''There  is  no  question  of  the  right  of  the  State  of  Missouri, 
either  by  her  fundamental  law  or  by  an  ordinary  act  of  legisla- 
tion, to  abolish  this  rule,  and  that  it  is  a  valid  law  as  to  all 
offenses  committed  after  its  enactment.  The  question  here  is, 
does  it  deprive  the  defendant  of  any  right  of  defense  which  the 
law  gave  him  when  the  act  was  committed,  so  that  as  to  that 
oflFense  it  is  ex  post  facto  f 

''  This  term  necessarily 'implies  a  fact  or  act  done  after  which 
the  law  in*  question  is  passed.  Whether  it  is  ex  post  facto  or  not, 
relates,  in  criminal  cases,  to  which  alone  the  phrase  applies,  to 
the  time  at  which  the  offense  charged  was  committed.  If  the  law 
complained  of  was  passed  before  the  commission  of  the  act  with 
which  the  prisoner  is  charged,  it  cannot,  as  to  that  offense,  be 
an  ex  post  facto  law.  If  passed  after  the  commission  of  the 
offense,  it  is,  as  to  that,  ex  post  facto,  though  whether  of  the 
class  forbidden  by  the  Constitution,  may  depend  on  other  mat- 
ters. But  so  far  as  this  depends  on  the  time  of  its  enactment, 
it  has  reference  solely  to  the  date  at  which  the  offense  was  com- 
mitted to  which  the  new  law  is  sought  to  be  applied.  No  other 
time  or  transaction  but  this  has  been  in  any  adjudged  case  held 
to  govern  its  ex  post  facto  character. 

**  Sir  Thomas  Tomlin,  in  that  magazine  of  learning — the 
English  edition  of  1835  of  his  Law  Dictionary — says:  *Ex  post 
facto  is  a  term  used  in  the  law,  signifying  something  done  after, 
or  arising  from  or  to  affect  another  thing  that  was  committed 
before.'  'An  ex  post  facto  law  is  one  which  operates  upon  a  sub- 
ject not  liable  to  it  at  the  time  the  law  was  made. ' 

''The  first  case  in  which  this  Court  was  called  upon  to  con- 
strue this  provision  of  the  Constitution  was  that  of  Calder  v. 
BuU,  3  Dallas,  386,  decided  in  1798.  The  opinion  of  the  Court 
was  delivered  by  Chase,  Justice,  and  its  main  purpose  was  to 
decide  that  it  had  no  application  to  acts  concerning  civil  rights. 
The  opinion,  however,  is  important,  as  it  discusses  very  fully 
the  meaning  of  the  provision  in  its  application  to  criminal  cases. 
It  defines  four  distinct  classes  of  law  embraced  by  the  clause :  '  Ist. 
Every  law  that  makes  an  action  done  before  the  passing  of  the 
law,  and  which  was  innocent  when  done,  criminal,  and  punishes 
such  action.  2d.  Every  law  that  aggravates  the  crime,  or  makes 
it  greater  than  when  it  was  committed.  3d.  Every  law  that 
changes  the  punishment  and  inflicts  a  greater  punishment  than 
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was  annexed  to  the  crime  when  committed.  4th.  Every  law 
that  alters  the  legal  rules  of  evidence,  and  receives  less  or  dif- 
ferent testimony  than  the  law  required  at  the  time  of  the  com- 
mission of  the  offense  in  order  to  convict  the  offender.'  Again, 
he  says:  '  But  I  do  not  consider  any  law  ex  post  fcustOy  within  the 
prohibition,  that  modifies  the  rigor  of  the  law,  but  only  these 
that  create  or  aggravate  the  crime,  or  increase  the  punishment 
or  change  the  rules  of  evidence  for  the  purpose  of  conviction.' 

*'  In  the  case  before  us,  the  Constitution  of  Missouri  so  changes 
the  role  of  evidence,  that  what  was  conclusive  evidence  of  inno- 
cence of  the  higher  grade  of  murder  when  the  crime  was  com- 
mitted, namely,  a  judicial  conviction  for  a  lower  grade  of  homi- 
cide, is  not  received  as  evidence  at  all;  or,  if  received,  is  given 
no  weight  in  behalf  of  the  offender.  It  also  changes  the  pun- 
ishment; for  whereas  the  law  as  it  stood  when  the  homicide  was 
committed  was  that,  when  convicted  of  murder  in  the  second 
degree,  he  could  never  be  tried  or  punished  by  death  for  murder 
in  the  first  degree,  the  new  law  enacts  that  he  may  be  so  pun- 
ished, notwithstanding  the  former  conviction. 

"But  it  is  not  to  be  supposed  that  the  opinion  in  that  case 
undertook  to  define,  by  way  of  exclusion,  all  the  cases  to  which 
the  constitutional  provision  would  be  applicable.  Accordingly, 
in  a  subsequent  case  tried  before  Mr.  Justice  Washington,  he 
said,  in  his  charge  to  the  jury,  that '  an  ex  post  facto  law  is  one 
which,  in  its  operation,  makes  that  criminal  which  was  not  so  at 
the  time  the  action  was  performed,  or  which  increases  the  pun- 
ishment; or,  in  short,  which,  in  relation  to  the  offense  or  its  conse- 
quences, alters  the  situation  of  a  party  to  his  disadvantage.'  ( United 
States  V.  Hall,  2  Washington  C.  C.  R.  366.)  He  adds,  by  way  of 
application  to  that  case,  which  was  for  a  violation  of  the  em- 
haigo  laws:  '  If  the  enforcing  law  applies  to  this  case,  there  can 
be  no  doubt  that,  so  far  as  it  takes  away  or  impairs  the  defense 
which  the  law  had  provided  the  defendant  at  the  time  when  the 
condition  of  this  bond  became  forfeited,  it  is  ex  post  facto  and 
inoperative.'  This  case  was  carried  to  the  Supreme  Court  and 
the  judgment  affirmed.     (6  Cranch,  171.) 

**  The  new  Constitution  of  Missouri  does  take  away  what,  by 
the  law  of  the  State  when  the  crime  was  committed,  was  a  good 
defense  to  the  charge  of  murder  in  the  first  degree. 
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''In  the  subsequent  cases  of  Cummings  v.  The  State  of  Jftt- 
8<mri,  and  Ex-parte  Garland,  4  Wall.  277-333,  this  Court  held 
that  a  law  which  excluded  a  minister  of  the  gospel  from  the 
exercise  of  his  clerical  function,  and  a  lawyer  from  practice  in 
the  Courts,  unless  each  would  take  an  oath  that  they  had  not 
engaged  in  or  encouraged  armed  hostilities  against  the  Govern- 
ment of  the  United  States,  was  an  ex  post  facto  law,  because  it 
punished,  in  a  manner  not  before  punished  by  law,  offenses 
committed  before  its  passage,  and  because  it  instituted  a  new 
rule  of  evidence  in  aid  of  conviction.  Though  this  Court  was 
divided  in  that  case,  it  was  because  the  minority  were  of  opinion 
that  the  Act  in  question  was  not  a  Crimes  Act,  and  that  it  in- 
flicted no  punishment,  in  the  judicial  sense,  for  any  past  crime, 
and  they  did  not  controvert  the  proposition  that  it  was  an  ex 
post  facto  law,  if  it  had  that  effect. 

''In  these  cases  we  have  illustrations  of  the  liberal  construc- 
tion which  this  Court,  and  Mr.  Justice  Washington  in  the  Circuit 
Court,  have  given  to  the  words  ex  post  facto  law — a  construction 
in  manifest  accord  with  the  purpose  of  the  constitutional  con- 
vention to  protect  the  individual  rights  of  life  and  liberty 
against  hostile  retrospective  legislation.  Nearly  all  the  States 
of  the  Union  have  similar  provisions  in  their  Constitutions;  and 
whether  they  have  or  not,  they  all  recognize  the  obligatory  force 
of  this  clause  of  the  Federal  Constitution  on  their  legislation. 

"A  reference  to  some  decisions  of  thode  Courts  will  show  the 
same  liberality  of  construction  of  the  provision,  many  of  them 
going  much  further  than  is  necessary  to  go  in  this  case  to  show 
the  error  of  the  Missouri  Courts. 

"In  the  Supreme  Court  of  Massachusetts,  in  the  case  of  The 
Commonwealth  v.  McDonough,  13  Allen,  581,  it  was  held  that  a 
law  passed  after  the  commission  of  the  offense  of  which  defend- 
ant stood  charged,  which  mitigated  the  punishment,  as  regarded 
the  fine  and  the  maximum  of  imprisonment  that  might  be  in- 
flicted, was  an  ex  post  facto  law  as  to  that  case,  because  the 
minimum  of  imprisonment  was  made  three  months,  whereas 
before  there  was  no  minimum  limit  to  the  Court's  discretion. 
This  slight  variance  in  the  law  was  held  to  make  it  ex  post  fado 
and  void  as  to  that  case,  though  the  effect  of  the  decision  was  to 
leave  no  law  by  which  the  defendant  could  be  punished,  and  he 
was  discharged,  though  found  guilty  of  the  offense. 
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"  In  the  case  of  Mrs.  Ear  lung  v.  The  People,  22  N.  Y.  95,  after 
she  had  been  convicted  of  murder  and  sentenced  to  death,  and 
whQe  her  case  was  pending  on  appeal,  the  Legislature  of  that 
State  changed  the  law  for  the  punishment  of  murder  in  general, 
80  as  to  authorize  the  Governor  to  postpone  indefinitely  the  exe- 
cution of  the  sentence  of  death,  and  td  keep  the  party  confined 
in  the  penitentiary  at  hard  labor  until  he  should  order  the  full 
execution  of  the  sentence,  or  should  pardon  or  commute  it. 
The  Court  of  Appeals  held  that,  while  this  later  law  repealed 
all  existing  punishments  for  murder,  it  was  ex  post  facto  as  to 
Mrs.  Hartung's  case,  and  could  not  be  applied  to  it;  and  this 
was  decided  in  face  of  the  fact  that  it  resulted  in  the  discharge 
of  a  convicted  murderess,  without  any  punishment  at  all. 

"Judge  Denio,  in  delivering  the  opinion  of  the  Court,  makes 
these  excellent  observations : 

"  'It  is  highly  probable  that  it  was  the  intention  of  the  Legis- 
lature to  extend  favor  rather  than  increased  seventy  toward  the 
convict,  and  others  in  her  situation;  and  it  is  quite  likely  that, 
had  they  been  consulted,  they  would  have  preferred  the  appli- 
cation of  this  law  to  their  cases  rather  than  that  which  existed 
when  they  committed  the  offenses  of  which  they  are  convicted. 
But  the  case  cannot  be  determined  on  such  considerations.  No 
one  can  be  criminally  punished  in  this  country,  except  according 
to  a  law  prescribed  for  his  government  before  the  supposed  offense 
loas  committed,  and  which  existed  as  a  law  at  that  tim£.  It  would 
be  useless  to  speculate  upon  the  question  whether  this  would  be 
so  upon  the  reason  of  the  thing  and  according  to  the  spirit  of 
our  legal  institutions,  because  the  rule  exists  in  the  form  of  an 
express  written  precept,  the  binding  force  of  which  no  one  dis- 
putes. No  State  shall  pass  any  ex  post  facto  law,  is  the  mandate 
of  the  Constitution  of  the  United  States.' 

'*  This  is  reafiSrmed  by  the  same  Court  in  the  cases  of  Shepherd 
V.  People,  25  N.  Y.  406;  Green  v.  Shumway,  39  N.  Y.  R.  418; 
and  In  re  Petty,  22  Randolph,  Kansas  K.  477,  the  same  thing  is 
cited.  In  the  case  of  State  v.  Keith,  63  North  Carolina,  the 
Supreme  Court  of  that  State  held  that  a  law  repealing  a  statute 
of  general  amnesty  for  offenses  arising  out  of  the  rebellion,  was 
ex  post  facto  and  void,  though  both  statutes  were  passed  after 
the  acts  were  committed  with  which  defendant  was  charged. 
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**  In  the  case  of  The  Stale  v.  Sneed,  25  Texas  R.  Supplement 
66,  the  Court  held  that,  in  a  criminal  case  barred  by  the  Statute 
of  Limitations,  a  subsequent  stc^tute  T^hich  enlarged  the  time 
necessary  to  create  a  bar,  was,  as  to  that  case,  an  ex  post  facto 
law,  and  it  could  not  be  supposed  to  be  intended  to  apply 
to  it. 

"When,  in  answer  to  all  this  evidence  of  the  tender  regard 
for  the  rights  of  a  person  charged  with  crime  under  subsequent 
legislation  affecting  those  rights,  we  ai*e  told  that  this  very  radi- 
cal changfe  in  the  law  of  Missouri  to  his  disadvantage,  is  not 
subject  to  the  rule  because  it  is  a  change,  not  in  crimes,  but  in 
criminal  procedure,  we  are  led  to  inquire  what  that  Court  meant 
by  criminal  procedure? 

*'  The  word  procedure ^  as  a  law  term,  is  not  well  understood, 
and  is  not  found  at  all  in  Bouvier's  Law  Dictionary,  the  best 
work  of  the  kind  in  this  country.  Fortunately  a  distinguished 
writer  on  criminal  law  in  America  has  adopted  it  as  the  title  to  a 
work  of  two  volumes — Bishop  on  Criminal  Procedure.  In  his 
first  chapter  he  undertakes  to  define  what  is  meant  by  procedure. 
He  says:  *  S.  2.  The  term  procedure  is  so  broad  in  its  significa- 
tion that  it  is  seldom  employed  in  our  books  as  a  term  of  art. 
It  includes  in  its  meaning  whatever  is  embraced  by  the  three 
technical  terms.  Pleading,  Evidence,  and  Practice. '  And  in  de- 
fining Practice,  in  this  sense,  he  says:  'The  word  means  those 
legal  rules  which  direct  the  course  of  proceeding  to  bring  par- 
ties into  the  Court,  and  the  course  of  the  Court  after  they  are 
brought  in;'  and  Evidence,  he  says,  as  part  of  procedure,  'sig- 
nifies those  rules  of  law  whereby  we  determine  what  testimony 
is  to  be  admitted  and  what  rejected  in  each  case,  and  what  is  the 
weight  to  be  given  to  the  testimony  admitted.' 

''  If  this  be  a  just  idea  of  what  is  intended  by  the  word  pro- 
cedure as  applied  to  a  criminal  case,  it  is  obvious  that  a  law 
which  is  one  of  procedure  may  be  obnoxious  as  an  ex  post  fado 
law,  both  by  the  decision  in  Calder  v.  Bull,  3  Dallas,  386,  and 
in  Cummings  v.  Missouri,  4  Wallace,  277,  for,  in  the  former 
case,  this  Court  held  that '  any  law  which  alters  the  legal  rules 
of  evidence,  and  receives  less  or  different  testimony  than  the 
law  requires  at  the  time  of  the  commission  of  the  offense,  in 
order  to  convict  the  offender,'  is  an  ex  post  facto  law;  and  in  the 
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latter,  one  of  the  reasons  why  the  law  was  held  to  be  6a;  post 
fado  was,  that  it  changed  the  rule  of  evidence  under  which  the 
party  was  punished. 

"But  it  cannot  be  sustained  without  destroying  the  value  of 
the  constitutional  provision,  that  no  law,  however  it  may  invade 
or  modify  the  rights  of  a  party  charged  with  crime,  is  an  ex  post 
fado  law  within  the  constitutional  provision,  if  it  comes  within 
either  of  these  comprehensive  branches  of  the  law  designated  as 
Pleading,  Practice,  and  Evidence. 

'^  Can  the  law  with  regard  to  bail,  to  indictments,  to  gr&nd 
juries,  to  the  trial  jury,  all  be  changed  by  State  legislation  after 
the  offense  committed,  to  the  disadvantage  of  the  prisoner,  and 
not  held  to  be  eo:  post  facto  because  it  relates  to  procedure,  as  it 
does  according  to  Mr.  Bishop  ?  And  can  any  substantial  right 
which  the  law  gave  the  defendsint  at  the  time  to  which  his  guilt 
relates,  be  taken  away  from  him  by  ex  post  facto  legislation,  be- 
cause, in  the  use  of  a  modem  phrase,  it  is  called  a  law  of  pro- 
cedure ?    We  think  it  cannot. 

*'  We  are  of  opinion  that  any  law  passed  after  the  commission 
of  an  offense  which,  in  the  language  of  Washington,  in  United 
States  V.  HaU,  *  in  relation  to  that  offense,  or  its  consequences, 
alters  the  situation  of  a  party  to  his  disadvantage,'  is  an  ex  post 
fado  law;  and,  in  the  language  of  Denio,  in  Hartung  v.  The 
People^  *  no  one  can  be  criminally  punished  in  this  country,  ex- 
cept according  to  a  law  prescribed  for  his  government  by  the 
sovereign  authority  before  the  imputed  offense  was  committed, 
and  which  existed  as  a  law  at  the  time.' 

**  Tested  by  these  crileria,  the  provision  of  the  Constitution  of 
Missouri,  which  denies  to  plaintiff-in-error  the  benefit  which  the 
previous  law  gave  him  of  acquittal  of  the  charge  of  murder  in 
the  first  degree,  on  conviction  of  murder  in  the  second  degree, 
i8,  as  to  his  case,  an  ex  post  facto  law  within  the  meaning  of  the 
Constitution  of  the  United  States;  and  for  the  error  of  the  Su- 
preme  Court  of  Missouri  in  holding  otherwise,  its  judgment  is 
reversed;  and  the  case  is  remanded  to  it,  with  direction  to  re- 
verse the  judgment  of  the  Criminal  Court  of  St.  Louis,  and 
for  such  further  proceedings  as  are  not  inconsistent  with  this 
opinion." 
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Supreme  Court  of  California. 


Depabtment  No.  1. 


[Filed  May  11,  1883.] 
No.  7869. 

MOHLE,  AppELUiNT, 

V. 

TSCHIECH,  Defendant,  (DIEEKS,  Petitioner  and  Be- 

SPONDENT.) 

« 

Labobxb— Pbetebbbd  Claim — Attachubnt — Shebiff.  Appeal  from  an 
order  on  the  Sheriff  commanding  him  to  pay  over  to  respondent,  out 
of  proceeds  of  a  sale  of  defendant's  property,  moneys  claimed  by  re- 
spondent and  his  assignors  as  preferred  labor  claims.  Defendant vas 
indebted  to  plaintiflT  in  the  sum  of  $600,  money  loaned,  and  in  the 
further  sum  of  $98,  wages  as  a  laborer.  It  was  urged  that  the  judg- 
ment in  the  action  was  for  $98  for  labor  done,  and  therefore  the 
claimants  and  their  assi^n^ee,  respondent,  are  prohibited  from  a  pref- 
erence as  to  that  sum.  Hdd^  as  the  fund  in  the  hands  of  the  Sheriff 
was  $625,  and  the  amount  directed  to  be  paid  to  respondent  vis 
$276 — leaving  a  balance  of  more  than  $98  to  be  applied  on  pbinftifrs 
judgment  herein — the  point  of  plaintiff  is  not  available  here. 

Notice.  The  notice  of  the  claims  of  the  laborers  was  good.  The  attach- 
ment was  levied  on  the  15th  of  November  and  the  notice  (served  on 
the  16th)  contains  a  statement  that  the  claims  were  "  for  work  and 
labor  done  for  the  said  defendant  during  the  past  sixty  days.*' 

Assignment.  The  laborers  asserting  their  preferred  claims  did  not  lose  the 
benefit  of  Section  1206  O.  C.  P.  by  the  assignment  to  one  of  the  nnm- 
ber,  and  the  prosecution  of  the  claims  to  judgment  by  him. 

Constitution.    Section  1206  C.  C.  P.  is  constitutional. 

StipuiiATIon — ^ExEcunoN— Sale.  The  sale  under  the  stipulation  between 
plaintiff,  defendant  and  the  labor  claimants,  was  a  substituted  sale  for 
one  under  execution. 

Appeal  from  Superior  Court,  San  Francisco. 

E.  B.  Drake  for  appellant. 
C  E.  Royce  for  respondent. 

By  the  Court  : 

Defendant  was  indebted  to  plaintiff  in  the  sum  of  $600, 
money  loaned,  and  the  farther  sum  of  $98  for  wages  as  a 
laborer — a  portion  of  the  latter  sum  being  for  work  done 
within  sixty  days  prior  to  the  levy  of  the  attachment  as  here- 
inafter mentioned. 
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Plaintiff  brought  suit  to  recover  his  cross  demand,  and  is- 
sued therein  an  attachment  on  the  loth,  which  was  levied 
upon  personal  property  of  defendant  on  the  16th  of  Novem- 
ber, 1880.  On  the  loth  of  the  same  month  six  laborers 
served  a  notice  of  preferred  claims,  under  Section  1206 
C.  C.  P.,  on  the  Sheriff,  the  plaintiff' and  the  defendant,  and 
the  same  day  they  and  the  plaintiff  stipulated  and  agreed 
with  defendant,  by  written  stipulation  filed  in  the  action, 
that  the  attached  property  should  be  sold  on  the  18th  ' '  for 
the  benefit  of  this  plaintiff  or  those  who  were  entitled  to  the 
proceeds  of  said  property."  On  the  18th  judgment  was 
entered  by  confession  in  the  action,  and  the  {property  was 
sold  by  the  Sheriff  for  $625,  which  sum  is  now  in  the  hands 
of  thst  officer. 

Fivo  of  the  six  laborers  subsequently  assigned  their  claims 
to  the  sixth,  Pierks,  who,  on  the  24:th  of  November — within 
the  ten  days — brought  suit  to  recover  the  amount  of  the 
claims  and  recovered  judgment  in  the  Justices'  Court. 

Afterward  Dierks,  on  petition  filed  in  this  action,  obtained 
an  order  on  the  plaintiff  and  the  Sheriff  to  show  cause  why  the 
latter  should  not  paj  the  amount  of  said  Justice's  judgment 
out  of  the  moneys  m  his  hands.  On  the  19th  of  January, 
1881,  the  Superior  Court  made  the  order  for  the  Sheriff  to 
pay  the  amount  of  said  judgment,  from  which  this  appeal 
was  taken. 

It  is  contended  by  appellant  that  Section  1206  of  the  Code 
of  Civil  Procedure  is  unconstitutional,  in  that  it  provides 
for  taking  private  property  without  due  process  of  law,  and 
that  it  is  special  legislation.  The  section  provides  for  notice 
to  the  attaching  creditor,  and  the  latter  knows  that  his  at- 
tachment will  hold  the  property  for  the  benefit  of  the  claims 
of  the  preferred  class  which  may  be  established.  Our  at- 
tention has  not  been  called  to  any  subdivision  of  Section  25 
of  Article  IV  of  the  State  Constitution,  which  prohibits  such 
legislation  as  is  enacted  in  Section  1206  of  the  Code  of  Civil 
Procedure. 

It  is  also  urged  that  the  claimants  lost  their  preference 
because  the  sale  was  not  made  under  execution,  but  under  a 
stipulation  in  the  cause  made  by  plaintiff,  defendant  and  the 
labor  claimants.  The  sale  under  the  stipulation  was,  how- 
ever, but  a  substituted  sale  for  one  under  execution. 

It  is  also  ur^ed  that  the  judgment  in  this  action  was  for 
$98  for  labor  done,  and  therefore  the  claimants  and  their 
assignee,  Dierks,  are  prohibited  from  a  preference  as  to  that 
sum.  But  as  the  fnna  in  the  hands  of  the  Sheriff  was  $625, 
and  the  amount  directed  to  be  paid  to  respondent  was  $276 — 
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leaving  a  balance  of  more  than  198  to  be  applied  on  plaintiffs 
judgment  herein — the  point  of  appellant  is  not  available  here. 

Appellant  claims  the  notice  of  the  claims  of  the  laborers 
did  not  show  their  claims  were  for  services  rendered  within 
sixty  days  prior  to  the  levy  of  attachment  herein.  Tlie  at- 
tachment was  levied  on  the  16th  of  November,  and  the  notice 
(served  on  the  sixteenth)  contains  a  statement  that  the 
claims  were  '*  for  work  and  labor  done  for  the  said  defendant 
during  the  past  sixty  days.'' 

Another  point  of  appellant  is  that  the  laborers  asserting 
their  preferred  claims  lost  the  benefit  of  Section  1206  by  the 
assignment  to  one  of  their  number,  and  the  prosecution  of 
their  claims  to  judgment  by  him.  We  can  see  no  legal 
reason  why,  after  liens  in  favor  of  the  claims  have  attached 
by  reason  of  the  notice,  an  assignment  of  the  claims  should 
not  carry  the  benefit  of  the  liens.  Such  must  be  the  effect 
of  the  assignment  if  valid,  and  the  assignment  is  not  ex- 
pressly, nor  do  we  think  impliedly,  prohibited  by  the  section 
of  the  Code. 

Order  aflSrmed.      

Department  No.  1. 


fFUed  May  11,  1883.] 

No. . 

BIAGI,  Respondent,  v.  HOWES,  Appellant. 

Pbaotigi — AppKiLi. — Umdebtakino — JxTBisDicrnoN.  After  having  performed 
an  appeal  from  an  order  diamissing  a  motion  for  a  new  trial,  a  sabse- 
quent  filing  and  serring  of  a  notice  of  an  appeal  from  the  judgfMnt 
without  giving  the  undertaking  required  by  Section  941  C.  0.  P.  gives 
the  appellate  Court  no  jurisdiction  of  that  appeal.  The  undertaking 
filed  within  five  days  after  the  service  of  the  notice  of  appeal  from 
the  order  cannot  be  made  applicable  to  the  appeal  from  the  jadgment. 

DiSMissAii  OF  Appeal.  Where  the  appeal  is  ineffectual  it  is  the  better  pnc* 
tioe  to  deny  a  motion  to  dismiss  the  attempted  appeal  and  simply  re- 
fuse to  hear  the  party  who  claims  to  have  appeal. 

Appeal  from  Superior  Court,  San  Francisco. 

H.  E,  HigJUon  for  appellant. 
P.  B,  Nagle  for  respondent. 

By  the  Court  : 

Bespondent  moves  to  dismiss  the  appeal  from  the  judgment 
Judgment  was  rendered  and  ^nterea  in  the  Court  below  in 
favor  of  plaintiff  March  28, 1882.  On  the  2d  of  June  fol- 
lowing, defendant's  motion  for  a  new  trial  was  dismissed  bj 
the  Superior  Court.  On  the  17th  of  the  same  month  defend- 
ant filed  and  served  a  notice  of  appeal  from  the  order  dis- 
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missing  his  motion  for  a  new  trial,  and  on  the  same  day  filed 
an  nndertakingon  appeal,  as  required  by  Section  941  of  the 
Code  of  Civil  ±*rocedure. 

July  12, 1882,  defendant  served  and  filed  a  notice  of  appeal 
from  .the  judgment,  and  on  the  same  day  filed  the  undertak- 
ingprovided  for  in  Section  942  of  the  Code. 

Here  was  an  attempt  to  take  two  separate  and  distinct  ap- 
peals, at  different  dates.  The  question  is,  could  defendant, 
after  having  perfected  an  appeal  from  the  order  dismissing 
the  motion  for  a  new  trial — assuming  the  order  to  be  appeal- 
able— ^give  this  Court  jurisdiction  of  an  appeal  from  the  judg- 
ment by  subsequently  filing  and  serving  a  notice  of  appeal 
therefrom  without  giving  the  undertaking  required  by  Section 
941.  Section  940  C.  C.  P.  declares  '*  the  appeal  is  ineffectual 
for  any  purpose  unless  within  five  days  after  service  of  the 
notice  of  appeal"  the  undertaking  required  by  Section  941 
be  filed.  In  the  case  before  us  no  such  undertaking  was  filed 
within  five  days  after  service  of  the  notice  of  appeal  from  the 
judgment.  The  undertaking  filed  within  five  days  after  service 
of  notice  of  the  appeal  from  the  order  does  not  refer  to  and 
cannot  be  made  applicable  to  the  subsequent  and  independ- 
ent notice  of  appeal  from  the  judgment. 

This  is  not  the  case  of  a  single  notice  appeal  from  a  judg- 
ment and  order  denying  a  new  trial,  followed,  within  the  time 
limited,  by  an  undertaking  for  costs  and  damages  in  this  Court. 

We  cannot  consider  the  notice  of  appeal  from  the  judg- 
ment as  of  any  avail,  and  inasmuch  as  no  appeal  from  the 
judgment  is  pending,  the  motion  to  dismiss  is  denied.  (Beed 
V.  KimbaU,  52  Cal.  325.) 

The  practice  with  respect  to  such  attempted  appeals  has 
not  been  uniform.  Sometimes  they  have  been  ''  dismissed.'* 
Bat  as  such  dismissals  should  be  without  prejudice,  the  form 
of  the  order  is  not  very  material.  We  consider  it  better 
practice,  however,  simply  to  refuse  to  hear  the  party  who 
elaims  to  have  appealed,  without  having  appealed  in  fact. 

The  motion  is  denied. 


Department  No.  1. 


[FUedMayll,1883.] 
No.  7837. 

QUIMBT,  Respondent,  v.  LTON  and  KINSEB,  Appellants. 

Puaohig — Djocahd  and  Bivusal.  In  an  action  for  money  had  and  re- 
ooiyed  for  the  nse  and  benefit  of  the  plaintiff,  it  is  not  necessary  for 
him  to  aUege  in  his  complaint  a  demand  and  refusal  to  pay  the 
mon^. 
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Appeal  from  Superior  Court,  San  Francisco. 

E,  F.  Preston  for  respondent. 
Harmon  &  Oalpin  for  appellants. 

McKmsTBY,  J.,  delivered  the  opinion  of  the  Court: 

The  appeal  is  on  the  judgment-roll,  and  the  single  point  is 
made  that  the  complaint  does  not  sJlege  a  demand  and  re- 
fusal to  pay  the  money.  The  objection  was  not  made  in  tho 
Court  below. 

The  complaint  avers:  *' Heretofore,  to  wit:  on  the  29th 
day  of  December,  1878,  the  said  defendants  were  indebted 
to  the  said  plaintiff  in  the  sum  of  11,600  gold  coin  of  the 
United  States,  for  money  had  and  received  by  said  defend- 
ants upon  the  28th  day  of  December,  1878,  for  the  use  and 
benefit  of  the  plaintiff.     That  no  part,"  etc. 

It  is  settled  that  the  '*  common  counts"  can  be  used  in  this 
State.     {Ahadie  v.  Garrillo,  32  Cal.  174.) 

''In  point  of  form  there  are  in  pleading  two  descriptions 
of  request,  one  termed  a  special  request,  and  the  other,  the 
licet  scepe  requisUus.'*  (1  Chitty's  Pleadings,  16  Am.  Ed. 
541.) 

A  special  request  need  not  be  stated  or  proved  in  the  case 
of  common  counts  for  goods  sold,  work  and  labor,  money 
lent,  etc.  The  licet  scepe  requisitus,  though  usually  inserted 
in  the  common  breach  to  the  money  cbunts,  is  of  no  avaU  in 
pleading,  and  the  omission  of  it  will  in  no  case  vitiate  the 
pleading'.     (Chitty's  Pleadings,  329-331,) 

As  was  said  by  the  Supreme  Court  of  Connecticut:  "When 
money  is  received  by  one  man,  which  belongs  to  another, 
the  law  raises  a  promise  on  the  part  of  the  receiver  that  he 
will  pay  it,  and  that,  too,  without  any  previous  request.  If, 
therefore,  from  the  situation  of  the  parties,  or  the  relation 
in  which  they  stood  to  each  other,  this  implied  promise 
could  have  been  rebutted,  the  defendant  should  have  shown 
it.  But  as  he  has  shown  nothing  but  a  desire  to  keep  the 
plaintiff's  money,  his  case  must  be  governed  bv  the  general 
rule  applicable  to  a  precedent  debt  or  duty . "  {tianley  v.  Sagt^ 
16  Conn.  66.) 

The  action  for  money  had  and  received  may  be  maintained 
whenever  an  equity  arises  from  the  circumstance  that  one 
man  has  money  which  he  ought  to  pay  to  another.  There  is 
no  presumption  that  the  one  in  possession  holds  the  monej 
under  a  contract,  express  or  implied »  to  retain  it  until  the 
party  entitled  to  it  shall  actually  demand  it. 
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The  California  cases  relied  upon  by  appellants  do  not 
sustain  their  position.  In  Reina  v.  Cross  (6  Gal.  81)  it  was 
said:  "A  party  receiving  money  to  the  use  of  another  is 
rightfolly  in  possession  until  the  same  is  demanded.''  But 
there  were  two  counts  in  the  .complaint,  and  the  other  was 
held  good,  so  that  the  dictum  with  reference  to  the  first  was 
not  necessary  to  the  determination  of  the  appeal.  In  Stan- 
wood  T.  Sage  (22  Cal.  617)  it  would  seem  that  the  complaint 
did  allege  a  demand,  and  the  Court  did  not  hold,  nor  was  it 
called  on  to  hold,  that  the  averment  of  demand  was  neces- 
sary. Campbell  v.  Jones,  (38  Cal.  507)  was  an  action,  in  torty 
for  specific  personal  property,  with  damages  for  its  deten- 
tion. The  complaint  showing  affirmatively  that  defendant 
came  rightfully  to  the  possession  of  the  property,  the  omis- 
sion to  aver  a  demand  for  its  deliverv  or  refusal,  or  its  con- 
version, rendered — said  two  of  the  five  Justices — the  com- 
plaint fatally  defective. 

Judgment  affirmed. 

We  concur:    Boss,  J.,  McKee,  J. 


Department  No.  1. 


[Filed  May  11,  1883.] 
No.  3113. 

PETTIGBEW,  Bespondbnt,  v.  Dobbelaab,  Appellant. 

DnD— DnoBipnoN.  The  deed  desoribed  the  property,  situated  in  San 
Franei8C0.  to  wit:  **Gift  Map  No.  3,  lots  898  to  406  inolnsive/'  elo. 
Held,  Sufficient,  if  there  was  snch  a  map  as  Gift  Map  No.  2. 

Id.  The  deed  desoribes  others  lands  as  follows:  **  All  lands  and  real  estate 
belonging  to  the  said  party  of  the  first  part  (Harrey^  wherever  the 
same  may  be  situated."  Eeld,  Sufficient,  if  the  lands  claimed  to  haye 
passed  by  the  deed  belonged  to  Haryey. 

Appeal  from  Superior  Co.urt,  San  Francisco. 

R.  W.  Hent  for  respondent. 
N.  B,  Mulville  for  appellant. 

By  the  CJoubt  : 

Appeal  by  defendant  from  a  judgment  for  the  recovery  of 
certam  lands. 

Appellant  claims  the  deed  from  Harvey  to  Lacey  is  void, 
because  it  contains  no  description  of  the  lands  sought  to  be 
conveyed. 
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The  deed  purports  to  remise,  release,  and  forever  qnit- 
claim  *  *  *  those  certain  pieces  and  parcels  of  land  in 
the  county  of  San  Francisco,  State  of  Galifomia,  bounded 
and  patticularlj  described  as  follows,  to  wit:  "  Gift  Map  No. 
2,  lots  No.  398  to  405,  inclusive.  Gift  Map  No.  2,  lots  No. 
406,  407;  together  with  all  tenements,  hereditaments  thereto 
belonging,  and  also  all  the  estate,  right,  title  and  interests," 
etc. 

If  there  was  a  map  of  lands  in  San  Francisco  known  as 
'^  Gift  Map  No.  2,"  the  description  is  sufficient.  We  cannot 
say,  therefore,  that  it  is  insufficient.  (Pem^y  v.  Bichard,  52 
Cal.  496.) 

Appellant  also  urges  the  second  deed  from  Harvey  to 
Lacey  contains  no  description  and  is  void.  The  descriptive 
clause  is,  "all  lands  and  real  estate  belonging  to  the  said 
party  of  the  first  part,  wherever  the  same  may  be  situated, 
together,"  etc. 

If  the  lands  in  controversy  heloyiged  to  Harvey,  they  passed 
by  the  deed  last  mentioned.     (Lick  v.  O'Donnelly  3  Cal.  59.) 

The  testimonv  of  Harvey — ii  believed  by  the  Court  be- 
low, and  it  would  appear  from  the  finding  it  was  believed— 
proved  that  defendant  occupied  with  the  consent  of  plaintiff's 
grantor,  with  an  agreement  on  his  part  he  would  surrender 
possession  on  demand.     The  demand  was  made. 

Judgment  and  order  denying  new  trial  affirmed. 

Deb^btment  No.  1. 


[Filed  May  11,  1883.] 

No.  8183. 

SAVILLE,  Administrator,  etc.,  Appellant, 

V. 

FRISBIE,  Respondent. 

DzsxisflAL  OF  Acxiox.  Where  the  circamstanoes  attending  a  digmiiuwl  of 
an  action  by  an  administrator  renders  it  proper,  an  opportunity 
shonld  be  afforded  to  show  oanse  why  it  should  not  be  dismissed. 

Appeal  from  Superior  Court,  San  Francisco. 

P.  O.  Oalpin  for  appellant. 

Stow,  Irving^  Brooks  and  Carpenter  for  respondent. 

Bv  the  Court  : 

Tne  Court  bolow  should  have  granted  the  motion  to  yacate 
the  order  and  judgment  dismissing  the  action.  The  circum- 
stances attending  the  dismissal  rendered  it  proper  that  an 
opportunity  be  horded  the  plaintiff  to  show  cause,  if  anj 
^  existed,  why  the  action  should  not  be  dismissed. 

Order  reversed. 
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[Filed  May  11,  1883.] 
No.  8078. 

CLABK,  Respondent, 
SMITH,  Executrix,  etc.,  Appellant. 

.  MoBTOAOi— Obdkb — ^EsTiLTi — AppKAii.  The  order  of  the  Court  below,  by 
its  terms,  limits  the  plaintiff  to  A  collection  of  his  mortgage  debt  ont 
of  the  lADd  mortgaged,  the  title  to  which,  b^  appellant's  own  show- 
ing, had  passed  to  one  Monlton  in  the  life-time  of  appellant's  testator, 
Hiram  Smith.  Under  the  circumstances,  even  if  this  Court  would 
have  otherwise  been  inclined  to  interfere  with  the  discretion  of  the 
Superior  Court,  it  declines  to  reverse  an  order  which  sufficiently  pro- 
tects the  estate  of  Hiram  Smith  and  his  heir. 

Appeal  from  Superior  Court,  San  Francisco. 

B.  8.  Brooks  for  respondent. 
tloumoy  dk  Mhoo7i  for  appellant. 

By  the  Court  : 

Hiram  Smith  deceased  January  17,  1870.  In  his  life-time 
he  gave  to  plaintiff  his  promissory  note,  and  to  secure  the 
same  executed  a  mortgage  upon  certain  real  property.  After 
.  Smith's  death,  plaintiff  presented  to  Hannah  M.  Smith,  ex- 
ecutrix of  bis  estate,  his  claim  for  the  payment  of  his  mort- 
gage debt,  which  she  rejected  May  28,  1870.  Plaintiff  began 
this  suit  to  foreclose  the  mortgage  on  the  26th  day  of  August, 
1870. 

In  the  summer  of  1880,  on  application  of  plaintiff,  an  order 
was  made  that  service  of  summons  hj  publication  be  made 
upon  Hannah  M.  Smith,  and  an  alias  summons  was  then 
issued.  Subsequently  Hannah  M.  Smith  moved  the  Court  to 
dismiss  the  action  against  her  and  to  vacate  the  alias  sum- 
mons, on  the  ground  that  plaintiff  had  failed  to  prosecute  the 
action  with  due  diligence. 

The  motion  was  denied,  ''but  upon  condition  that  the 
plaintiff  file  herein  within  five  days  after  receiving  notice  of 
this  order,  a  stipulation  waiving  all  claim  for  iudgment  for 
any  deficiency  that  may  arise  after  the  sale  of  the  mortgaged 
premises,"  etc.     Hannah  M.  Smith  appeals  from  this  order. 

It  is  stated  in  the  points  of  appellant's  counsel  that,  in  his 
life-time,  Hiram  Smith  sold  the  mortgaged  land  to  one  B.  F. 
Moulton. 
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In  his  affidavit,  filed  by  appellant  on  her  motion  to  dismiss 
in  the  Court  below,  John  W .  Stewart  swears  that  he  is  the 
sole  surviving  executor  of  B.  F.  Moulton,  deceased,  and  that . 
*'  said  B.  F.  Moulton  was,  at  the  time  of  his  death,  the  owner 
of  the  land  in  the  complaint  described,  having  acquired  the 
same  by  purchase  from  Hiram  Smith,"  etc.  Appellant  on 
said  motion  also  filed  the  affidavit  of  James  F.  Cossett,  who 
swears  therein  that  he  was  appointed  by  the  Probate  Court 
one  of  the  appraisers  of  the  estate  of  B.  F.  Moulton,  de- 
ceased. .That  the  premises  described  in  the  complaint  were 
included  in  the  inventory  of  the  estate  of  Moulton. 

It  thus  appears  that  the  appellant  has  become  mereljr  a  • 
nominal  defendant/  The  order  of  the  Court  below,  by  its 
terms,  limits  the  plaintiff  to  a  collection  of  his  mortgage  debt 
out  of  the  land  mortgaged,  the  title  to  which,  by  appellant's 
own  showing,  had  passed  to  Moulton  in  the  life-time  of  Hiram 
Smith.  Under  the  circumstances,  even  if  we  would  have 
otherwise  been  inclined  to  interfere  with  the  discretion  of 
the  Superior  Court,  we  decline  to  reverse  an  order  which  suf- 
ficiently protects  the  estate  of  Hiram  Smith  and  his  heir. 

Order  affirmed. 


Depabticemt  No.  2. 


[Filed  May  12,  1883.1 
No.  7724. 

NORTON;  Appellant,    r.  ZELLERBACH,    Respokdent. 

Statute  of  Limitations — EifBSzziiiNo  ob  Gontkbtino  Pbopbbtt.  The 
plea  of  the  Statute  of  Limitations  was  imposed,  but  nothing  appearing 
to  show  when  the  embezzlement  or  conversion  occurred,  it  is  impoesi- 
ble  to  determine  when  the  statute  commenced  to  mn. 

Appeal  from  Superior  Court,  San  Francisco. 

A.  W.  Roysdmi  and  PiUsbury  &  litua  for  appellant. 
C.  Benham  for  respondent. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 

In  this  case  a  nonsuit  was  granted  on  the  ground  that  the 
action  was  barred  by  the  Statute  of  Limitations.  The  action 
was  brought  for  embezzling  and  unlawfully  alienating  and 
converting  certain  personal  property  belonging  to  the  estate 
of  a  deceased  person.  We  have  examined  the  pleadinff6  in 
the  cause  and  testimony  in  the  bill  of  exceptions,  ana  are 
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unable  to  ascertain  when  the  embezzling  or  unlawful  alien- 
ation or  conversion  occurred.  It  is  impossible  then  to 
determine  when  the  Statute  of  Limitations  commenced  ran- 
Ding.  In  this  state  of  the  case  we  cannot  say  that  the  action 
was  barred  by  the  statute  when  it  was  commenced,  and  the 
jadgment  is  reversed  and  cause  remanded. 
We  concur:    Myrick,  J.,  Sharpstein,  J. 


Department  No.  2. 


[FUed  May  15,  1883.] 

No.  7929. 

TRENOUTH,  Appellant,  v.  GILBEBT,  Bespondent. 

TiiiAiiT8-iN<coMxox — ^Advcbsx  POSSESSION.  Defendants  are  bound  to  show 
that  their  possession  since  they  pnrchased  the  interest  of  some  of  the 
tenants-in-oommon  has  been  of  snch  a  character  as  to  warrant  a  pre- 
sumption of  onster  of  the  other  tenants,  before  they  can  sncoessfnlly 
elaim  that  they  hare  aoqoired  title  as  against  the  tenants,  of  whom 
they  haye  not  purchased,  by  an  adverse  possession  of  Ave  years. 

Appeal  from  Superior  Court,  San  Francisco. 

J.  B.  Totansend  for  appellant. 

Beynolds  &  Houghton^  Gdbb,  I  ox  and  Rogers  for  respond- 
ent. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 

Unless  his  cause  of  action  is  barred  by  the  Statute  of 
limitations,  the  plaintiff  is  entitled  to  a  part  of  the  relief 
prated  in  his  complaint.  By  the  deeds  of  Maria  Louisa 
and  Juan  B.  Buelna,  plaintiff  acquired  whatever  right  or  in- 
terest they  had  in  the  rancho  San  Gregorio,  at  the  date  of 
said  deeds.  They  never  had  more  than  an  undivided  fifth 
interest  in  said  rancho,  and  previously  to  their  conveyance  to 
the  plaintiff  they  had  conveyed  all  their  interest  in  four 
thousand  acres  of  said  rancho  to  one  Hamilton.  So  that  the 
interest  conveyed  to  the  plaintiff  is  not  more  than  an  undi- 
vided one-fifth  of  the  residue  of  said  rancho.  In  1839  said 
rancho  was  granted  by  the  Mexican  Government  to  Antonino 
Buelna,  who  in  1842  made  a- will  by  which  he  devised  the 
entire  rancho  to  his  wife  Maria  Concepcion  Valencia,  Juan 
Bautista  Buelna,  and  three  others,  snare-and-share  alike: 
that  is,  to  each  an  undivided  one-fifth.  In  1842  said  Antonino 
died,  leaving  said  will  and  all  of  said  devisees  surviving  him. 
In  1846  said  Juan  Bautista  died  intestate,  leaving  him  sur- 
viving, as  his  only  heirs-at-law,  the  said  Maria  liouisa  and 
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Juan  B.  Bnelna.  After  the  death  of  her  husband  said  Maria 
Concepcion  made  a  conveyance  of  one  league  of  said  rancho 
to  one  Castro;  and  in  185z  said  Castro  and  said  Maria  Con- 
cepcion presented  a  petition  to  the  Board  of  Land  Commis- 
sioners to  have  the  claim  of  said  Castro  to  one  league,  and 
the  claim  of  said  Maria  Cencepcion  to  the  other  three 
leagues,  confirmed,  and  their  said  respective  claims  were  ac- 
cordingly confirmed,  and  patented  to  them  in  1861.  That 
they  held  the  legal  title  to  an  undivided  interest  in  said 
raDcho  in  trust  for  the  said  Maria  Louisa  and  Juan  B.  Buelna 
is  too  clear  to  admit  of  any  doubt. 

The  Court  found  that  '*the  defendants,  and  those  from 
and  under  whom  they  hold  and  claim  the  possession,  have 
been  in  the  open,  notorious  and  exclusive  possession  of  the 
premises  described  in  the  complaint,  holding  separately,  as 
stated  in  their  several  answers,  claiming  to  own  the  same  and 
to  have  the  whole  title  thereto  for  more  than  five  years  next 
before  the  commencement  of  this  action. 

''The  defendants,  and  those  from  and  under  whom  they 
respectively  hold  and  claim,  more  than  five  years  before  the 
commencement  of  this  action,  to  wit:  in  the  year  1857,  being 
in  possession  respectively  as  aforesaid,  acquired  by  purchase 
all  the  right,  title  and  interest  of  the  patentees  and  all  of  the 
legatees  under  the  said  will  of  Antonino  Buelna,  except  said 
Juan  B.  Buelna,  to  their  respective  portions  of  said  land, 
and  still  hold  and  own  the  same. 

"  The  plaintiff's  cause  of  action  arose  and  accrued  to  him 
more  than  four  years  before  the  commencement  of  this  ac- 
tion; and  the  defendants  and  each  of  them  had  held  all  the 
land  described  in  said  complaint,  claiming  to  own  the  title 
to  the  same,  and  in  open  and  notorious  hostility  to  the  plain- 
tiff's  claim,  and  to  any  trust  or  equitable  interest  claimed  by 
him  for  more  than  five  years  before  the  commencement  of 
this  action." 

The  evidence  sustains  the  finding  that  the  defendants  and 
those  under  whom  they  claim  were  in  possession  of  the 
premises  in  1857,  and  that  while  so  in  possession  **  thev  ac- 
quired by  purchase  all  the  right,  title  and  interest  of  the 
patentees  and  of  all  the  legatees  under  the  will  of  Antonino 
Buelna,  except  said  Juan  B.  Buelna,  to  their  respective  por- 
tions of  said  land,  and  still  hold  and  own  the  same:'* 

The  Court  did  not  find  that  prior  to  the  purchase  and  ac- 
quisition of  the  interests  of  said  patentees  and  devisees,  the 
defendants,  and  those  under  whom  they  claim,  had  acquired 
title  to  said  premises  by  an  adverse  possession  of  five  vears; 
and  in  the  absence  of  such  a  finding,  the  finding  that  tnede- 
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fendanis  and  those  under  whom  they  claim  were  in  posses- 
sion of  the  premises  when  they  purchased  the  interests  re- 
ferred to  is  not  of  the  slightest  importance.  It  does  not  ap- 
pear that  they  had  acquired  any  title  to  the  premises  before 
the  date  of  said  purchase,  and  the  defendants  occupy  no 
stronger  position  than  they  would  if  they  had  gone  into  pos- 
session under  said  purchase,  and  not  otherwise.  It  would 
be  different  if,  at  the  date  of  said  purchase,  they  had  been 
in  the  adverse  possession  of  the  entire  rancho  for  five  years 
or  more.  In  tnat  event  they  might  have  taken  deeds  from 
some  of  the  t«nants-in-common  without  affecting  in  any  way 
the  title  acquired  by  an  adverse  possession  of  five  years,  as 
against  other  tenants. 

As  it  is,  they  are  bound  to  show  that  their  possession 
since  they  purchased  the  interest  of  some  of  the  tenants-in- 
common  has  been  of  such  a  character  as  to  warrant  a  pre- 
sumption of  ouster  of  the  other  tenants,  before  they  can  suc- 
cessfully claim  that  they  have  acquired  title  as  against  the 
tenants,  of  whom  they  have  not  purchased,  by  an  adverse 
possession  of  five  years.  ''There  must  not  only  be  an  ex- 
clusive possession,  but  the  possession  must  be  under  a  claim 
to  title  to  the  whole  estate  either  brought  home  to  the  knowl- 
edge of  the  other  tenant,  or  so  notorious  that  his  knowledge 
of  such  adverse  claim  can  be  presumed,  And  the  evidence 
must  be  much  stronger  than  would  be  required  to  establish 
a  title  by  possession  by  a  stranger. ''  (Wood  on  Limitation 
of  Actions,  559.) 

The  only  evidence  tending  to  prove  an  adverse  possession 
in  this  case  is  the  testimony  of  one  witness  called  by  the  de- 
fendants, who  on  his  direct  examination  testified  as  follows: 

"  I  have  been  acquainted  with  the  persons  who  have  occu- 
pied the  San  Gregorio  Banch  and  with  the  extent  of  their 
occupation.  The  earliest  period  that  I  knew  of  its  occupa- 
tion was  1858;  it  was  all  occupied  about  1858 — ^as  early  as 
1858.  Prior  to  that  it  was  not  all  occupied.  Then,  in  1858, 
it  was  occupied  by  parties  living  on  it,  fencing  it  up  and 
ludn^  it  for  farming  and  pasturing.  The  occupation  has  been 
continued  ever  since.  I  know  all  the  defendants  who  have 
answered  herein,  personally,  and  the  land  described  in  their 
respective  answers.  This  land  has  come  down  to  them  from 
those  persons  who  were  in  occupation  in  1858.  That  has 
been  continuous.  In  1858  they  claimed  to  own  the  land  oc- 
cupied and  possessed  by  them  respectively.  I  know  the  tract 
occupied  by  defendant  H.  W.  Scale.  I'hat  tract  was  not 
within  the  4000-acre  tract  conveyed  by  Juan  and  Maria 
lx)aisa  to  Hugh  Hamilton." 
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No  other  evidence  was  introduced  to  prove  the  character 
of  the  defendants'  possession,  and  this  evidence,  considered 
in  connection  with  the  fact  that  the  defendants  were  in  pos- 
session under  deeds  convening  to  them  more  than  four-mths 
of  the  rancho,  signally  fails  to  establish  an  adverse  posses- 
sion of  five  years  as  against  those  who  were  tenants-in-com- 
mon of  the  grantors  of  the  defendants  at  the  time  of  the  exe- 
cution of  said  deeds. 

As  was  said  in  Owen  v.  Martin  (24  Cal.  273):  "This  tes- 
timony, taken  together,  falls  short  of  establishing  an  ad- 
verse possession ,  and  furnishes  no  evidence  of  an  ouster  of 
the  plaintiff  by  the  defendants." 

The  patentees  and  devisees  who  conveyed  to  the  defend- 
ants did  not  attempt  to  convey  any  other  or  ^eater  interest 
tCan  they,  said  patentees  and  devisees,  had  in  said  rancho. 
They  simply  quit-claimed  whatever  interest  they  had,  and 
nothing  more. 

Conceding,  therefore,  that  the  Court  found  facts  sufficient 
to  establish  such  an  adverse  possession  by  the  defendants  as 
would  bar  the  plaintiff's  cause  of  action,  it  seems  to  us  quite 
clear  that  the  evidence  is  insufficient  to  support  such  a  find- 
ing, and  for  that  reason  the  judgment  and  order  appealed 
from  must  be  reversed. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

We  concur:    Thornton,  J.,  Myrick,  J. 


Depabtment  No.  1. 


[Filed  May  11,  1883.] 

No.  7930. 

JOHNSON,  Appellant,  v,  BROWN,  Respondent. 

Ejectment — Adykbse  Possession — Statute  of  Limitationb.  Plaintiff  sold 
to  defendant  a  lot  25x100  feet  off  the  south  side  of  a  larger  tract,  and 
pointed  out  to  defendant  a  fence  as  the  southern  Hne  of  the  tract. 
Defendant  measured  off  25  feet,  as  he  supposed,  from  that  fence.  The 
fact  of  the  measurement  was  known  to  plaintiff  and  acquiesced  io. 
Defendant  built  a  house  up  to  the  supposed  line,  and  continiied  in 
occupation  more  than  five  years.  Plaintiff  brings  ejectment  for  one 
foot  of  the  parcel  occupied  by  the  defendant,  the  defendant  hatiog 
erroneously  measured  off  his  lot  to  that  extent.  lield^  that  the  dn 
fondant's  title  by  adyerse  possession  was  complete. 

Id. — GoNTEBMiNOCs  OwNEBS.  Besidcs,  where  conterminous  owners  ha▼eo^ 
cupied  parcels  of  land  adversely  to  each  other  for  more  than  five  yean 
by  a  division-fence  line,  which  each  has  recognized  and  acquiesced  io 
as  the  true  line,  either  is  estopped  from  afterward  questioning  it  at 
the  true  line. 
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Id.— Taxbs — Title.  The  title  acqaired  by  defendant  nnder  the  Btatnte  of 
Limitations  before  the  passage  of  the  law  reqniring  payment  of  taxes 
as  an  element  of  adverse  possession,  conld  not  be  diyested  by  such 
law. 

Appeal  from  Superior  Court,  San  Francisco. 

C.  F.  Gray  for  appellant. 
L.  Reynolds  for  respondent. 

MoEee,  J. ,  delivered  the  opinion  of  the  Court : 

Ejectment  to  recover  a  strip  of  land  about  a  foot  wide  and 
a  hundred  feet  deep. 
The  case  shows  that  the  land  formerly  belonged  to  the 

!>Iaintiff,  as  part  and  parcel  of  a  tract  of  land  one  hundred 
eet  wide  and  one  hundred  feet  deep,  situate  on  the  Potrero 
Nuevo,  in  the  city  and  county  of  San  Francisco.  In  Octo- 
ber, 1870,  the  plaintiff,  being  then  the  owner  of  the  tract, 
sold  to  the  defendant  a  lot  twenty-five  feet  wide  and  one  hun- 
dred feet  deep,  off  the  southern  side  of  the  tract.  At  the 
time  of  the  sale  he  pointed  out  a  fence  on  the  southern  side 
as  the  southern  line  of  the  tract.  The  defendant,  after  he 
had  received  his  deed  for  his  lot,  entered  within  that  fence, 
and  with  a  pole  and  tape-line  measured  off,  northerly  from 
the  end  of  tne  fence,  a  distance,  as  he  supposed,  of  twenty- 
five  feet  front.  The  measurement  included  the  strip  of  land 
in  controversy,  but  the  fact  was  not  known  to  the  plaintiff  or 
the  defendant.  The  former  was  not  present  at  the  measure- 
ment, but  he  was  immediately  informed  of  it  by  the  latter,  and 
he  recognized  it  and  acquiesced  in  it  as  correct.  At  all  events, 
being  conterminous  proprietors,  it  was  then  agreed  between 
them,  that  if  the  defendant  would  build  his  house  close  up  to 
the  supposed  division  line,  the  plaintiff  would  build  a  fence 
along  the  line  from  the  house  to  the  rear  line  of  the  lots. 
The  house  and  fence  were,  in  fact,  built  by  the  respective 

i>arties,  and  formed  what  was  supposed  to  be  the  northern 
ine  of  the  defendant's  lot;  and  that  line,  in  connection  with  the 
fence  on  the  southern  side,  made  an  inclosure  of  the  lot  within 
which  the  defendant  has  resided,  occupying,  to  the  lines 
of  both  fences,  continuously  and  adversely  to  the  plaintiff,  as 
adjacent  proprietor,  from  October,  1870,  until  the  commence- 
ment of  the  action,  in  June,  1878.  This  adverse  possession 
of  the  land  vested  the  defendant  with  title.  {Camion  v.  Stock- 
man, 36  Cal.  539;  Arrington  v.  Lisconiy  34  id.  381;  Langforde 
▼.  PoppCf  56  id.  73.) 

Besides,  where  owners  of  adjacent  parcels  of  land  have  oc- 
cupied, adversely  to  each  other  for  more  than  five  years, 
their  respective  tracts  by  a  division  line,  which  each  has 
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recognized  and  acquiesced  in  as  the  true  line,  daring  all  of 
that  time,  either  is  estopped  from  afterward  questioning  it  as 
the  true  line.  (Sneed  v.  Oebome,  25  Cal.  626;  Colunwet  y. 
Pacheco,  48  id.  395;  Moyle  v.  ConnoUy,  50  id.  295;  Biggins  v. 
Champlin,  8  Pac.  0.  L.  J.  811;  Cooper  v,  Fierra,  id.  967.) 

Evidence  as  to  the  payment  of  taxes  by  plaintiff  on  the  ad- 
jacent lot  of  seventy-nve  feet  front,  which  remained  to  the 
plaintiff  after  he  had  conveyed  to  the  defendant,  was  prop- 
erly excluded.  The  evidence  was  immaterial.  The  defend- 
ant was  not  bound  to  prove  that  he  had  paid  the  taxes  levied 
on  the  strip  of  land  in  dispute,  to  establish  his  adverse  pos- 
session of  it;  for  the  statute  requiring  the  payment  of  taxes 
as  an  essential  element  of  adverse  possession,  was  not  passed 
until  April,  1878 — three  years  after  the  Statute  of  Limita- 
tions had  run  in  his  favor.  The  title  acquired  under  the 
Statute  of  Limitations  before  the  passage  of  the  law,  could 
pot  be  divested  by  the  law.  {Sharp  v.  mackinship,  8  Pac.  C. 
L.  J.  643.) 

Order  affirmed. 

We  concur:  Boss,  J.,  McKinstry,  J. 
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[Filed  May  11,  1883.] 

No.  8112. 

FlNNIGAN,  Appellant, 

V. 

THE   HIBEENIA    SAVINGS    AND    LOAN    SOCIETY, 

Respondent. 

Husband  and  Wifb — Eabmings  of  Wife — Sbpabatb  Pbopbbtt.    The  earn- 
ings of  the  wife  are  not  liable  for  the  debts  of  the  husband. 

Appeal  from  Superior  Court,  San  Francisco. 

C.  F.  Hanlon  for  appellant. 

T,  L.  Skinner  and  A.  A.  Pardow  for  respondent. 

By  the  Court  : 

The  respondent's  proposition  in  this  case  is,  that  mone^ 
earned  by  a  wife  may  be  taken  for  the  debt  of  her  husband. 
The  question  is  solved  by  a  provision  of  the  Code  not  re- 
ferred to  by  counsel  on  either  side.  It  is  Section  168  of  the 
Civil  Code,  and  reads :  *  *  The  earnings  of  the  wife  are  not 
liable  for  the  debts  of  the  husband." 

That  part  of  the  judgment  appealed  from,  together  with 
the  order  denying  the  motion  for  a  new  trial,  reversed,  and 
cause  remanded.    • 


« I 
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In  Bank. 


[FUed  May  29,  1883.]  ' 

No.  10,799. 
PEOPLE,  Bespondent,  v,  EATEN,  Appellant. 

HomoiDK  —  BuBDBN  OF  Fboof.  The  inBtraction  as  to  burden  of  proof 
is  in  accord  with  People  v.  Song  Ah  Duck  (10  Pao.  0.  L.  J.  149) » and 
fnrther,  in  this  oase  the  jury  was  folly  and  correctly  instructed  upon 
the  question  of  reasonable  doubt. 

DiOBUs.    The  charge  as  to  degrees  of  murder  was  not  misleading. 

Axbbt — Felomt.  Ab  to  arrest  by  a  private  person,  the  Court  charged  in  the 
words  of  Section  837  Penal  Code,  and  added:  "The  crime  of  assault 
with  intent  to  commit  murder  is  a  felony.  It  is  right,  and  is  expected 
of  ail  good  citizens,  that  they  aid  in  the  capture  or  arrest  of  any  per- 
son who  has  committed  a  felony."  Held,  the  evidence  justified  the 
directions  and  called  for  the  observations  made  by  the  Court. 

Bnjr-DBFBKSB.  An  instruction  as  to  self-defense  was  properly  refused,  as 
there  was  nothing  tending  to  show  such  a  case.  An  instruction  given 
on  the  subject  was  approved  in  J^eople  v.  Herbert  (10  Pac.  C.  L.  J. 
292). 

Maucb.  The  questions  as  to  malice  were  fairly  submitted  to  the  jury,  and 
with  the  appropriate  directions. 

Appeal  from  Superior  Court,  Sacramento  County. 

Attorney-General  for  respondent. 
E.  Bruner  for  appellant. 

Thobnton,  J.,  delivered  the  opinion  of  the  Court: 

The  defendant  was  convicted  of  the  crime  of  murder  in 
the  first  degree,  committed  on  one  James  Lansing,  and  ad- 
judged to  suffer  the  death  penalty.  He  moved  for  a  new 
trial,  which  was  denied.  From  the  order  denying  his  mo- 
tion for  a  new  trial  and  the  judgment,  he  prosecutes  this 
appeal. 

Several  questions  were  discussed  on  the  argument  arising 
on  the  instructions  given  by  the  Court  below,  ivhich  we  are 
called  on  to  consider  and  determine. 

1.    The  Court  directed  the  jury  as  follows: 

**  Upon  a  trial  for  murder,  the  commission  of  the  homicide 
by  the  defendant  being  proved,  the  burden  of  proving  cir- 
cumstances of  mitigation,  or  that  justify  or  excuse  it,  devolves 
upon  him,  unless  the  proof  on  the  part  of  the  prosecution 
tends  to  show  that  the  crime  committed  only  amouiits  to 
manslaughter,  or  that  the  defendant  was  justifiable  or  ex- 
cusable, and  this  he  may  show  by  preponderance  of  evidence 
merely. " 
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It  is  urged  that  this  direction  is  erroneous^  because  it  de- 
prives the  defendant  of  the  doctrine  of  reasonable  doabt. 
We  have  to  say  in  reply  to  this  that  the  jury  was  fuily  and 
correctly  instructed  upon  the  question  of  reasonable  doubt, 
and  that  the  instruction  above  given  was  approved  by  this 
Court  in  bank  in  People  v.  Hong  Ah  Duck  (10  Pac.  G.  L.  J. 
149,  155). 

2.  Our  attention  is  called  to  the  following  direction  to 
the  jury : 

''If  the  act  of  killing  be  preceded  by  a  concurrence  of 
will,  deliberation  and  premeditation  on  the  part  of  the 
slayer,  the  killing  is  murder  of  the  first  degree,  and  no  mat- 
ter how  rapidly  these  acts  of  the  mind  may  succeed  each 
other  quickly,  they  may  be  followed  by  the  act  of  killing. 
But  if  you  find  the  defendant  guilty  of  murder  and.still  are 
not  convinced  beyond  all  reasonable  doubt  that  such  murder 
was  accompanied  or  characterized  by  some  one  of  the  cir- 
cumstances just  explained  as  indicative  of  murder  of  the 
first  degree,  you  can  find  him  guilty  of  murder  of  the  second 
degree  only." 

Counsel  for  the  defendant  in  regard  to  this  portion  of  the 
charge  says:  ''While  the  jury  were  instructed  as  to  the 
requisites  of  murder  of  the  first  degree  in  the  first  clause  of 
the  above  instruction,  they  were  in  the  second  clause  in- 
structed that  to  reduce  the  offense  to  murder  of  the  second 
degree,  two  or  more  of  the  requisites  of  murder  of  the  first 
degree  must  be  wanting;"  and  then  proceeds  to  argue  that 
the  instructions  are  contradictory,  and  that  they  misled  the 
July  to  the  prejudice  of  the  defendant. 

There  is  some  plausibility  in  the  contention  of  the  coun- 
sel, upon  the  premises  on  which  he  has  constructed  his  ar- 
gument. But  in  presenting  this  question  he  has  omitted 
from  the  direction  of  the  Court  a  material  portion  of  it  in  rela- 
tion to  the  very  subject-matter  of  this  contention.  We  quote 
here  the  omitted  portion,  which  precedes  immediately  the 
portion  quoted  by  him : 

"The  chief  difference  which  distinguishes  murder  of  the. 
first  degree  from  murder  of  the  second  degree,  consists  in 
the  presence  or  absence  of  a  willful,  deliberate  and  premed- 
itated intent  to  kill.  If  you  find  the  defendant  guilty  of  mur- 
der, the  next  question  to  be  determined  is,  was  Uie  murder 
accompanied  with  a  deliberate  and  clear  intention  to  take 
life  ?  In  order  to  constitute  murder  of  the  first  degree,  the 
intent  to  kill  must  be  the  result  of  deliberate  premeditation. 
It  must  be  formed  upon  a  pre-existing  reflection,  and  not 
upon  a  sudden  heat  of  passion  sufficient  to  preclude  the  idea 


People  v.  Eaten.  365 

of  deliberation.  There  need  be  no  appreciable  space  of  time 
between  the  intention  tx>  kill  and  the  act  of  killing;  they  may 
be  as  instantaneous  as  successive  thoughts  of  the  mind." 

The  Court  had  previously  in  the  charge  defined  murder  in 
the  language  of  the  Code  (Penal  Code,  Sec.  187),  and  had 
pointed  out  the  distinction  between  express  and  implied 
malice  as  given  in  Section  188  of  the  same  Code. 

The  foregoing  explains  the  language  referred  to  by  counsel, 
and  is  in  accordance  with  the  provisions  of  the  Penal  Code 
(Section  189),  indicating  the  difference  between  murder  of 
the  first  and  murder  of  the  second  degree.  Certainly,  the 
only  fair  mode  of  arriving  at  the  meaning  of  a  Judge's  cnarge 
on  any  subject  to  which  it  relates,  is  to  consider  the  whole  of 
it  relating  to  the  particular  subject  on  which  he  is  giving 
directions.  This  we  have  done  in  regard  to  the  charge  before 
us,  and,  applying  this  well-known  rule  of  interpretation,  we 
cannot  avoid  the  conclusion  that  the  counsel  has  gone  astray 
in  his  contention,  and  the  Court  has  not  erred.  We  see 
nothing  in  the  charge  on  the  matter  discussed  at  all  calcu- 
lated to  mislead  or  confuse  the  jury. 

3.  It  is  further  contended  that  the  Court  erred  in  giving 
the  instructions  relating  to  arrest  by  a  private  person.  As 
to  this  matter,  the  Court  instructed  the  jury  in  the  identical 
words  of  Section  837  of  the  Penal  Code,  and  added  the  fol- 
lowing: ''  The  crime  of  assault  with  intent  to  commit  murder 
is  a  felony.  It  is  right  and  is  expected  of  all  good  citizens 
that  they  aid  in  the  capture  or  arrest  of  any  person  who  has 
committed  a  felony." 

In  relation  to  the  above,  this  point  is  made  that  the  Court 
assumed  the  existence  of  testimony,  and  of  facts  of  which 
there  was  no  proof  whatever. 

The  evidence  abundantly  justifies  the  directions,  and  called 
for  the  observations  made  by  the  Court.  The  evidence  tends 
to  show  this :  The  defendant  met  in  the  street,  in  the  city 
of  Sacramento,  one  Erickson,  drew  a  pistol  and  shot  at  him; 
he  then  fled,  was  pursued  by  a  crowd  of  men  with  a  view  to 
capture  him.  While  the  pursuit  was  goin^  on,  the  deceased, 
one  James  Lansing,  joined  in  it,  and,  while  thus  in  pursuit 
of  the  defendant,  defendant  turned  and  shot  at  Lansing,  in- 
flicting a  fatal  wound,  of  which,  in  a  few  hours  afterward, 
Lansing  died.  Under  such  circumstances,  the  point  con- 
tended for  by  counsel  is  untenable.  We  fail  to  perceive  any 
error  in  the  ruling  of  the  Court  on  this  point. 

4.  The  defendant  asked  an  instruction,  as  follows : 

*'If  a  timid,  cowardly  man,  much  alarmed,  in  imminent 
danger  of  a  violent  and 'instant  assault,  and  cut  off  from  the 
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chances  of  probable  assistance,  as  the  result  of  fear,  kill  the 
man  from  whom  the  danger  is  apprehended,  and  the  jury  be- 
lieve that  the  defendant  was  in  danger  of  great  bodily  barm 
from  the  deceased,  or  thought  himself  so,  then  the  killing 
would  be  in  self-defense.  And  if  the  defendant  thought  the 
deceased  intended  to  commit  a  battery  upon  him  less  vio- 
lent, to  prevent  which  he  killed  him,  the  killing  would  be 
manslaughter,  and  you  must  so  find  your  verdict. ' 

The  Court  refused  this  request,  and  defendant  excepted. 

The  requested  instruction  abounds  in  error.  In  the  first 
place ,  there  is  no  evidence  that  the  defendant  is  or  was  a  timid, 
cowardly  man,  nor  is  there  any  circumstance  from  which  such 
could  be  reasonably  inferred.  Nor  do  we  perceive  that  there 
was  the  least  evidence  that  defendant  was  in  imminent  danger 
of  a  violent  or  instant  assault  by  the  deceased.  There  is  no 
evidence  whatever  that  defendant  was  in  the  least  danger  of 
great  bodily  harm  from  Lansing,  and  nothing  tending  to  show 
it.  Lansing  was  pursuing  the  defendant  with  other  peroons 
to  arrest  him  on  account  of  his  having  shot  at  Erickson,  was 
unarmed,  and  while  so  pursuing  him  and  unarmed,  received 
at  the  hand  of  the  defendant  the  fatal  wonnd  of  which  he 
afterward  died.  There  are  other  considerations  which  dem- 
onstrate that  the  request  was  properly  refused,  but  deem- 
ing the  foregoing  sufficient,  we  forbear  to  discuss  the  point 
further. 

5.  It  is  said  that  the  Court  erred  in  its  direction  to  the 
jury  in  regard  to  the  right  of  self-defense. 

The  direction  challenged  here,  is  substantially  the  same  as 
that  given  in  People  v.  Herbett,  and  approved  by  this  Court  in 
bank.  See  opinion  filed  October  11, 1882, 10  Pac.  C.  L.  J. 
292.  On  the  authority  of  the  case  last  mentioned  we  most 
hold  the  direction  without  error. 

It  is  further  argued  that  the  verdict  is  contrary  to  the  law 
and  the  evidence. 

It  is  said  that  to  constitute  murder  of  the  first  degree,  ex- 
press malice  must  be  proved — that  it  must  be  proved  aliunde^ 
and  that  it  cannot  be  inferred  or  implied  alone  from  the  act 
done,  or  the  means  used  in  doing  it.  To  this  we  have  only 
to  say  that  the  questions  as  to  malice  were  fairly  submitted 
to  the  jury,  the  proper  tribunal  to  pass  on  them,  and  that 
they  were  submitted  with  appropriate  directions. 

We  find  nothing  in  the  case  which  calls  for  any  other  jadg- 
ment  than  that  of  affirmance. 

Judgment  and  order  affirmed. 

Weconcur:  Myrick,  J.,  McEee,  J.,  McKinstry,  J.,  Boss, J* 
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Abstracts  of  Recent  Decisions. 


Evidence — Date  of  Deed.  "Where  the  date  of  a  deed  is  prior 
to  the  entering  of  judgments  against  the  grantor,  and  the  deed 
is  not  acknowledged  or  recorded  until  after  judgments  have 
been  entered,  the  natural  inference  of  such  conduct  will  be  that 
the  deed  was  executed  to  defeat  the  lien  creditors. — McCandless 
V.  Blakley,  Sup.  Ct.  Pa.  40  Leg.  Intel.  162. 

Corporation — Meeting  of  Stockholders — ^E^idencb.  The  min- 
ntes  of  a  corporation  are  not  the  exclusiye  evidence  of  what 
took  place  at  a  meeting  of  the  stockholders.  The  action  of  the 
stockholders  may  be  proved  by  parol  evidence,  where  such  proof 
is  not  in  conflict  with  any  recorded  action,  but  merely  to  sup- 
ply that  which  was  omitted  from  the  minutes. — Harmony  Build- 
ing Ass'n  V.  Goldbecle,  Sup.  Ct.  Pa.,  40  Leg.  Intel.  172. 

Statute  of  Limitations.  The  Statute  of  Limitations  runs  in 
favor  of  a  defendant,  chargeable  as  trustee  of  a  constructive 
trust.  The  rule  requiring  the  trustee  to  repudiate  and  hold 
adversely  to  the  trust,  does  not  apply  in  such  a  case.  In  the 
absence  of  fraudulent  intent  and  concealment  on  the  part  of 
Bnch  a  trustee,  mere  ignorance  of  the  cestuy  que  trust  of  his 
rights  will  not  prevent  the  statute  from  running  against  his 
interest. — Baker  v.  Kennedy,  S.  C.  Tex.;  16  Cent.  L.  J.  293. 

Treasube-trove — Property  Abandoned,  DERELirT,  Lost.  The 
owner  of  a  tannery,  when  removing  his  hides,  omitted  to  remove 
all.  The  tannery  was  sold,  and  many  years  after  the  plaintiff, 
while  laboring  for  the  defendant  in  erecting  a  factory  on  the 
premises,  discovered  the  hides  so  left.  Held :  1.  That  the  owner 
of  the  hides  or  his  representative  had  not  lost  their  title  to  the 
same.  2.  That  the  finder  acquired  no  title  to  the  same,  they 
being  neither  lost,  abandoned,  nor  derelict,  nor  treasure-trove. — 
Livermore  v.  WhUe,  Sup.  Ct.  Me.,  Feb.  22,  1883. 

Will — Undue  Influence — Spiritualism.  Where  a  testator  em- 
braced Spiritualism  as  practiced  by  his  beneficiary,  who  claimed 
to  be  a  spirit  medium,  and  instead  of  merely  believing  in  it  as 
an  abstract  proposition,  the  testator  became  possessed  of  it  and 
suffered  it  to  dominate  his  life,  and  where  his  belief  in  Spirit- 
ualism was  artfully  used  by  his  beneficiary  to  alienate  him  from 
his  only  son  and  child  and  to  get  his  property.  Held :  That  a 
will  made  in  such  a  mental  condition,  and  under  such  influences, 
should  be  set  aside. — Thompson  v.  Hawks,  U.  S,  Cir.  Ct.  Dist. 
of  Ind.  January,  1883. 
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Bemoyal  of  Causes.  In  a  suit  brought  to  close  up  a  partner- 
ship, where  all  the  defendants,  except  two  who  lutYe  not  ui- 
swered,  deny  the  existence  of  the  partnership,  and  upon  om 
side  of  that  issue,  as  now  made  up,  is  a  citizen  of  another  State, 
and  all  the  other  answering  defendants  are  citizens  of  the  State 
where  the  suit  was  brought,  the  suit  is  not  remoYable  under  the 
^rst  clause  of  the  second  section  of  the  Act  of  March  3, 1875; 
neither  is  there  a  separable  controversy  such  as  would  entitle 
the  parties  to  a  removal  under  the  second  clause. — Shainwald  t. 
Lewis,  U.  S.  Sup.  Ct.,  2  S.  C.  Bep.  385. 

Testamentabt  Capacitt — ^Undtte  Inflttehce.  (1.)  TestamentaiT 
<;apacity  exists  when  the  testator  has  mind  and  memory  enough 
to  understand  that  he  is  selecting  the  persons  whom  he  wishes 
to  have  his  property,  and  the  natural  objects  'of  his  bounfy  and 
his  duty  to  them,  and  the  persons  upon  whom  his  property  is 
bestowed  by  his  will.  (2.)  Influence  obtained  by  modest  per- 
suasion and  arguments  addressed  to  the  understonding,  or  by 
mere  appeals  to  the  affection,  cannot  be  properly  termed  undue 
influence  in  a  legal  sense;  but  influence  obtained  by  flatteir, 
importunity,  threats,  superiority  of  will,  mind,  or  character,  or 
by  what  art  soever  that  human  thought,  ingenuity,  or  cannini; 
may  employ,  which  would  give  dominion  over  the  will  of  the 
testator  to  such  an  extent  as  to  destroy  free  agency,  or  constrain 
him  to  do  against  his  will  what  he  is  unable  to  refuse,  is  such  an 
influence  as  the  law  condemns  as  undue  when  exercised  by  aDj 
one  immediately  over  the  testamentary  act,  whether  by  direction 
or  indirection,  or  obtained  at  one  time  or  another. —  Wine  v. 
Foote,  Ky.  Ct.  of  App.,  Feb.  3,  1883. 

Insubance — Insurable  Interest — JuDaMENT-CREnrroB.  ^1.)  A 
contract  for  insurance  against  loss  by  fire  is  a  contract  of  in- 
demnity; and  a  contract  to  that  end  with  a  person  who  has  no 
insurable  interest  in  the  property,  or  cannot  sustain  any  pecu- 
niary loss  by  injury  thereto,  is  a  mere  wager,  contrary  to  public 
policy  and  void.  (2.)  Any  person  who  has  a  legal  or  equitable 
interest  in  property,  or  is  so  related  to  it  that  an  injury  to  it 
may  cause  him  pecuniary  loss,  has  an  insurable  interest  therein. 
(3.)  A  judgment-creditor  has  an  insurable  interest  in  the  prop- 
erty of  his  debtor;  but  he  cannot  recover  from  the  insurer  upon 
an  injury  thereto  for  a  loss  to  himself,  unless  he  also  shows 
that  the  judgment-debtor  has  not  sufficient  property  left  out  of 
which  the  judgment  can  be  satisfied.  (4.)  While  the  insurer 
may  be  estopped  to  insist  on  conditions  and  restrictions  con* 
tained  in  a  policy  issued  with  a  knowledge  of  facts  incon- 
sistent therewith,  neither  party  to  a  contract  of  insurance  which 
is  void,  as  being  contrary  to  public  policy,  is  estopped  to  deny 
its  legality. — Spare  v.  Home  Mutual  Ins.  Co.,  U.  S.  Cir.  Ct.,Di8t. 
of  Oregon,  16  Cent.  Law  Jour.  352. 
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Current  Topics. 


LAWYERS  AS  NEGOTIATORS. 

In  the  case  pending  in  Chicago  of  DooliUle  y.  Forsyth,  the 
attorney  for  the  defendant  took  the  novel  position  that  a  lawyer 
has  no  right  to  be  a  negotiator,  and  that  he  is  entitled  to  no 
compensation  as  a  negotiator.  The  name  of  this  unique  lawyer 
is  not  given,  and  it  is  of  no  consequence.  His  germs  is  known 
by  the  statement  hq  makes.  Some  people  call  them  trade  law- 
yers-^lawyers  with  just  knowledge  enough  of  the  law  to  foment 
litigation  and  plunder  the  pockets  of  their  clients  under  the 
pretense  that  justice  must  be  satisfied  and  external  principles 
settled  at  the  expense  of  the  client.  If  parties  desire  to  settle, 
it  is  the  business,  the  duty,  of  the  lawyer  to  help  on  the  settle- 
ment. If  he  refuses  to  do  this,  and  encourages  the  strife  for 
his  own  profit,  then  he  becomes  a  public  nuisance,  a  common 
barrator,  and  he  ought  to  be  prosecuted  for  that  offense.  It 
requires  a  great  lawyer  to  negotiate — a  man  who  can  see  both 
sides  of  the  struggle,  with  an  eye  singly  for  his  client's  good. 
He  pours  oil  on  the  troubled  waters,  and  the  client  ought  to 
pay  for  the  oil,  and  pay  well  for  it  if  the  oil  is  good.  The 
Chicago  Times  gives  the  following  account: 

In  the  argument  to  the  jury,  in  his  case  against  Jacob  For- 
syth and  wife  for  legal  services  rendered,  now  on  trial  in  the 
United  States  Circuit  Court,  Judge  Doolittle  made  the  follovnng 
remarks  touching  certain  legal  privileges,  which  will  be  read 
with  interest  by  members  of  tiie  legal  profession : 

''  The  learned  counsel  on  the  other  side  claims  that,  as  we  are 
lawyeni  by  profession,  we  have  no  right  to  be  negotiators,  and 
to  compensation  as  negotiators;  to  use  his  client's  expression 
on  the  witness-stand,  that  all  we  do  as  negotiators  was  mere 
'surplusage,'  for  which  we  should  receive  no  pay  whatever. 
Twice  has  the  learned  counsel  said,  and  twice  has  he  been  cor- 
rected by  reading  it  before  this  Court,  that  our  declaration 
claims  nothing  for  our  services  as  negotiators.  He  was  mis- 
taken in  that;  he  is  just  as  much  mistaken  as  to  the  great  fact 
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as  to  "whether  negotiation  is  a  part  of  the  duty  and  business  of 
the  lawyer.  In  our  opinion,  it  is,  ofttimes,  the  highest  and 
greatest  duty  of  the  lawyer  to  conduct  negotiations  which  lead 
to  agreements,  to  bringing  men's  minds  to  meet  and  harmonize 
in  great  transactions,  as  it  undoubtedly  is  to  draw  and  put  into 
proper  form  the  agreements  already  made.  I  repeat,  negotia- 
tion is  among  the  highest  and  greatest  duties  of  the  greatest 
and  best  lawyers  of  our  time. 

''As  his  Honor  from  the  Bench  said,  the  greatest  men  of  the 
world  are  negotiators.  Bismarck,  Gortschakoff,  D'Israeli,  what 
are  they  but  great  negotiators  between  nations  ?  What  are  they 
but  the  advocates  of  nations,  in  their  disputes  and  controversies, 
under  the  laws  of  nations  ?  So  in  great  transactions  between 
corporations,  negotiations  are  now  conducted  by  great  lawyers. 
Why  is  it  that  in  this  city  the  heavy-brained*  lawyers,  like  Dex- 
ter, Beckwith,  Ayer,  and  others,  are  called  into  the  service  of 
great  railway  companies  at  large  salaries,  if  not  because  they 
are  great  lawyers  and  great  negotiators  in  transactions  where 
none  but  lawyers  can  conduct  them. 

''So,  too,  in  the  settlement  of  all  great  and  complicated  affairs. 
It  very  often  requires  the  greatest  skill,  foresight,  prudence,  and 
wisdom  in  a  lawyer  to  negotiate  settlements,  to  prevent  litiga- 
tion by  removing  the  causes  of  it.  As  the  office  of  a  good  phy- 
sician is  not  only  to  heal  the  sick,  but  to  prevent  sickness  and 
remove  the  causes  of  it,  so  the  office  of  a  great  and  good  lawyer 
is  to  negotiate  settlements,  to  bring  minds  and  interests  which 
are  in  antagonism  to  harmonize;  to  prevent  litigation  by  remov- 
ing the  causes  of  it.  Those  are  his  most  valuable  services;  for 
by  them  he  not  only  saves  money,  time,  and,  more  than  all,  for 
the  good  of  the  parties  and  of  the  community,  he  saves  sixife, 
anxiety,  and  enmity.  The  greatest  of  lawyers  are  the  greatest 
of  peace-makers. 

"Again,  the  learned  counsel  claims  that  we  were  at  work  by 
the  day,  calling  a  day  five  hours.  Does  he  not  know  that  the 
value  of  intellectual  labor,  of  '  brain-work,'  cannot  be  measured 
by  days  or  hours  ?  Does  he  not  know  that  the  intellectual  work 
and  training  of  a  life-time  may  all  be  brought  to  bear  in  a  single 
hour  of  service  ?  The  idea  which  produced  the  steam-engine, 
or  the  locomotive,  or  the  telegraph,  or  the  telephone,  or  the 
electric  light,  may  have  come  in  a  single  day,  in  an  hour — ay, 
like  the  lightning's  flash,  in  an  instan1>---to  the  genius  of  the  in- 
ventor. SpiritusJ  forces  do  not  work  by  the  same  laws  and 
measure  as  the  material  forces.  For  this  reason  the  value  of 
intellectual  and  professional  service  cannot  be  well  measured 
days  or  hours.  The  whole  intellectual  labor  and  training  of  a 
life-time  may  pe  put  in  requisition  in  a  single  hour  of  serrice, 
and  its  value  must  be  measured  by  other  things  than  days  and 
hours — by  other  considerations,  especially  by  the  result  and  by 
the  benefit  conferred." — Denver  Law  Journal. 
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In  the  Circuit  Court  of  the  United  States, 

NINTH   OIBCUIT,  DISTRICT  OF   GALIFOBNIA. 


LOUIS  J.  HAMM,  V.  CITY  OF  SAN  FRANCISCO. 

No.  1626. 

1.  Falsa  Dbmonbtbatio.    Where  the  description  in  a  deed  appears  to  be 

tme  in  part,  and  false  in  part,,  and  it  can  be  ascertained  from  refer- 
ences in  the  deed  to  other  contemporary  documents,  and  extrinsic  at- 
tending facts,  which  part  is  false,  so  much  of  the  description  as  is 
false,  must  be  rejected. 

2.  CoNBTBuonoN  BT  AcTs  OF  PASTiEs.  Where  the  parties  to  a  deed,  by  their 

subsequent  acts,  have  given  a  practical  construction  to  a  deed«  hay- 
ing in  some  particulars  a  false,  or  indefinite,  description,  such  practi- 
cal construction  by  the  parties,  themselves,  will  be  considered  by  the 
Court  in  construing  the  doubtful  clause. 
8.  Gasb  in  Judoment.  A  conveyance  described  the  land  conveyed  by  ref- 
erence to  a  deed,  bearing  a  particular  date,  recorded  on  a  particular 
page  of  a  public  record.  Upon  reference  to  the  page  of  the  record,  a 
deed  between  the  parties  was  found,  but  bearing  a  different  date  from 
the  one  described.  So  that  either  the  date,  or  the  page  of  the  record, 
was  false.  On  the  preceding  page,  facing  the  page  mentioned  in  the 
description,  was  found  the  record  of  a  deed  between  the  same  parties 
for  the  proper  amount  of  land,  bearing  the  proper  date,  and  in  all 
other  particulars  correct;  and  by  reference  to  the  deed  bearing  the 
proper  date,  and  to  other  transactions  surrounding  the  one  in  ques- 
tion, referred  to  in  the  deed  to  be  construed,  it  appeared,  that  the 
false  particular  in  the  deed  was  the  number  of  the  page  of  the  record 
referred  to.  Held:  That  the  page  mentioned  in  the  description  should 
be  rejected,  as  false;  and  the  premises  conveyed  ascertained  from  the 
remaining  portions  of  the  description. 

Before  Sawyeb^  Circuit  Jndge. 

Wm,  Irvin,  W.  S.  Wood  and  B,  H.  Uoyd  for  plaintiff. 
W.  (7.  Burnett  for  defendants. 

Sawyer,  Circuit  Judge,  after  stating  the  facts  set  out  in 
the  findings : 

The  contest  in  this  case,  arises  out  of  a  defect  in  a  con- 
veyance from  Henry  Gerke  to  the  Town  of  San  Francisco, 
executed  in  1850;  but  the  day,  and  month,  are  left  blank.  It 
was  acknowledged,  however,  April,  8,  1850;  and  recorded 
on  the  following  day.  Gerke ,  before  the  land  was  surveyed  into 
lots,  had  received  a  grant  of  two  fifty-vara  lots  in  .1848 — or 
rather  an  unsurveyed  lot  50  by  100  varas,  equal  to  two  fifty- 
vara  lots.  Upon  extending  the  surveys,  subsequently,  by 
direction  of  tne  Ayuntamiento,  six  fifty-vara  lots  were  set 
apart,  as  a  public  square,  since  known  as  Union  Square,  which 
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embraced  the  lot  before  granted  to  Gerke.  Gerke  then  peti- 
tioned the  Town  Council,  either  to  set  apart  these  two  lots, 
so  taken  into  the  public  square,  to  him;  or  else  to  grant  him 
an  equal  amount  of  the  adjoining  land.  The  Common  Coun- 
cil thereupon  passed  a  resolution,  giving  him  two  fifty- vara 
lots,  Nos.  930  and  935,  fronting  on  the  same  square  on  the 
south  side  of  Geary  street,  in  exchange  for  the  lots  before 

f  ranted  to  him,  which  latter  lots  would  be  numbers  918  and 
19,  and  this  exchange  was  accepted  by  Gerke.  The  deeds 
to  Gerke  of  lots  930  and  935  were  drawn  up  and  executed 
by  the  Alcalde  in  pursuance  of  the  resolution,  on  March  18, 
lo50;  and  the  deed  to  the  other  lots  from  Gerke  to  the  town 
was,  also,  drawn  up,  but  the  day  of  the  month  and  the  month 
left  blank.  Probably  Gerke  was  not  present  at  the  time,  and 
the  blanks  were  left  to  be  filled  at  the  time  of  the  execution 
of  the  deed,  but  were  overlooked  at  that  time.  At  all  events, 
they  were  not  filled,  but  the  deed  was  acknowledged  a  few 
days  afterward,  on  April  8,  and  put  on  record.  This  was, 
manifestly,  one  transaction,  the  deed  from  Gerke  to  the  town 
beins  a  part  of  it.  These  were  mutual  conveyances,  to  carry 
out  the  design  of  an  exchange  of  lots — One  deed  from  the 
town  to  Gerke  recited,  that  the  lot  935  conveyed  thereby,  is 
conveyed  **in  lieu  of  lot  919":  and  that  it  is  made  "for  and 
in  consideration  of  the  reconveyance  by  said  Henrv  Gerke  of 
the  above  lot  number  nine  hundred  and  nineteen.'  And,  the 
other  deed,  has  a  like  recital,  and  statement  with  reference 
to  the  conveyance  of  lot  930,  for  a  reconveyance  of 
lot  918.  No  other  transaction  of  a  similar  kind  took 
place  between  the  parties.  The  transaction  is  all  plain 
enough  upon  the  face  of  the  grants  from  the  town 
to  Gerke,  wherein  the  facts  are  all  recited.  There  can  be  no 
mistake  about  it.  But  in  the  deed  of  reconveyance  from 
Gerke  to  the  town,  instead  of  describing  the  property  bv  the 
numbers  of  the  lots,  or  by  the  description  of  the  lands  as 
given  in  the  Alcalde's  grant  to  him,  they  undertook  to  de- 
scribe it  in  part,  by  reference  to  the  page  of  the  record  of 
the  brief  certificate  of  the  Alcalde,  that  a  grant  had  been 
made  to  him;  and  in  this,  reference  to  the  page  of  the  record, 
there  is  a  mistake.  The  reference  to  the  page,  however,  is 
not  the  whole  description.  There  are  other  points  of  de- 
scription, referring  to  extrinsic  facts,  which  are  readily 
shown  bj  other  documentary,  and  record  evidence,  and  the 
transactions  alluded  to  in  the  deed,  which  enables  us  to 
apply  the  deed,  without  difficulty,  or  embarrassment,  to  the 
proper  subject-matter.  One  fact,  is,  that  the  conveyance  is 
"in  consideration  of  the  reconveyance  of  an  eqxiol  qtiantitjf 
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of  land  with  that  herein  conveyed."  The  quantity,  then, 
"herein  conveyed,"  must  be  50  varas  by  100  varas,  or  two 
fifty-vara  lots;  for  by  reference  to  the  only  conveyance  to 
him,  that  could  relate  to  the  transaction,  there  were  two, 
and  only  two  fifty-vara  lots;  and  in  those  conveyances  so  re- 
ferred to,  both  the  lots  conveyed,  and  those  in  consideration 
of  which  they  are  conveyed,  are  distinctly  specified  by  their 
proper  numbers,  thus,  distinctly,  identifying  the  lots  con- 
veyed by  both  sides.  But  the  deed  in  dispute  goes  on  to 
say,  that  I  convey  ''all  my  right,  title,  interest,  and  estate 
of  in  and  to  all  that  piece,  or  parcel  of  land  herein  de- 
scribed, which  said  tract  was  conveyed^  to  me  the 
said  Gerke  by  the  authorities  of  the  town  of  San 
Francisco  by  deed  bearing  date  September  8,  184^,  and 
entered  in  Book  '  B '  District  Eecords,  Archives  of  San  Fran- 
cisco page  23. "  Had  the  description  stopped  at ' '  San  Fran- 
cisco, omitting  **page  23,"  there  could  not  have  been  a 
possible  question;  for  by  reference  to  the  record  with  the 
records  of  the  other  deeds  etc.,  the  matter  would  have  been 
perfectly  certaip.  There  would  not  have  been  the  slightest 
difficulty  in  applying  the  description  to  the  proper  subject- 
matter,  the  description  would  have  been  good  and  certain, 
without  the  '*  page  23."  But  upon  referring  to  page  23,  of 
Book  "  B,"  we  find  a  grant  from  the  authorities  of  the  town 
of  San  Francisco  to  Gerke,  but  it  is  for  100  varas  square^ 
lying  in  another  situation;  and,  therefore,  of  double  the 
quantity,  and  not  ''an  equal  quantity  of  land."  The  deed, 
also,  on  that  page,  is  not  a  deed  bearing  date  September  8, 
184^;  but  a  certificate  of  a  deed  stated,  aS'  bearing  date 
September  8,  1848.  There  is  no  record  of  a  deed  on  that 
page  bearing  date  in  184^.  There  is,  then,  upon  the  face  of 
the  deed,  when  compared  with  the  record,  bl  falsa  demonstra- 
tio — a  false  description.  Either  the  date  of  the  grant  referred 
to,  or  the  number  of  the  page  of  the  record,  is,  necessarily 
and,  manifestly,  false;  and  we  must  ascertain,  if  we  can, 
from  the  other  portions  of  the  deed,  and  the  record,  and 
the  other  facts  surrounding  the  transaction,  which  is  the 
false  description,  and  reject  it,  if  there  is  enough  left  to 
enable  us  to  apply  the  remainder  to  the  proper  subject-mat- 
ter. Says  Greenleaf,  sometimes,  "the  description  is  true 
in  part,  but  not  true  in  every  particular.  The  rule,  in  such 
cases,  is  derived  from  the  maxim,  falsa  demonstraiio  non 
nocet,  cum  de  corpore  constat.  Here,  so  much  of  the  descrip- 
tion, as  is  false,  is  rejected;  and  the  instrument  will  take 
effect,  if  a  sufficient  description  remains  to  ascertain  its  ap- 
plication."   (1  Greenl.  Ev.  Sec.  301.) 
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By  referring  to  page  £2  of  this  same  book  "  B,"  the  oppo- 
site page  facing  '*  page  23, "  we  find  the  certificate  of  a  ^ant 
of  the  premises  in  question,  which  states,  as  it  was  orig 
inally  written,  that  they  were  granted  to  Gerke  by  the  author- 
ities of  the  town  on  September  8,  184^, — the  very  date  men- 
tioned in  the  deed  containing  the  false  description;  and  the 
frant  in  that  case,  is,  also,  of  ''an  equal  quantity  of  land.*" 
t  is  true,  that  the  figure  8,  both  in  this  grant,  and  in  the 
other  grant  certified  on  the  same  page  has,  at  some  time, 
since  originally  entered,  been  written  over  the  figure  six,  so 
that  it  now  reads  184:^  instead  of  1846.  But  the  original 
entry  as  clearly  appears  was  1847,  and  it  is  not  known,  or 
satisfactorily  shown,  when  the  change  was  in  fact  made. 
That  it  was  made  is,  clearly,  apparent,  both  from  inspection, 
and  other  testimony  to  the  fact.  Undoubtedly,  the  date 
should  originally  have  been  1848,  for  Leavenworth  was  not 
Alcalde  in  1846.  the  date  at  which  the  grant  was  first  certi- 
fied to  have  been  made,  and  the  grant  could  not  have  been 
made  by  Leavenworth  at  the  time  stated  in  the  certificate,  as 
originally  written.  But  the  deed  under  consideration,  con- 
taining the  falde  description,  does  not  describe  the  date  of 
the  certificate  in  book  B,  which  itself  has  no  date,  but  by  the 
date  of  the  deed  itself — ^'deed  beariny  date  September  8, 1848''— 
not  certificate  of  that  date.  The  deed,  or  grant,  itself,  is  not 
recorded,  or  entered  in  full  in  that  book.  There  is  simply  a 
brief  certificate  of  a  past  transaction — a  brief  certificate  that 
on  a  prior  day  a  grant  had  been  made  to  Gerke,  which  was 
the  form  at  that  time  of  making  a  record  of  the  transaction. 
And  this  certificate,  evidently,  was  not  made  at  the  date  of 
the  grant,  for  the  entries  of  grants  of  different  dates,  ai*e  all 
mixed  up  in  the  record,  there  being  certificates  of  a  number 
of  long-subsequent  grants  scattered  along  through  prior 
pages  of  the  book,  and  of  grants  of  an  earlier  date,  on  snb- 
sequent  pages,  thus,  showing,  that  these  brief  certificates 
that  grants  had  been  made  were  not  entered  at  the  time  of 
making  the  grants,  but  often  some  time  after  the  grant  was 
made. 

They  do  not  purport  to  be,  and  are  not,  copies  of  the  grants. 
The  practice  then  seems  to  have  been,  for  the  party  desiring 
a  grant  to  present  a  formal,  written  petition,  to  the  Alcalde, 
stating  the  facts,  and  describing  the  lot  wanted.  Following 
the  petition,  the  grant  wa^  written  upon  the  same  sheet  of 
paper,  or  a  sheet  attached  to  it,  and  signed;  and  the  petition 
and  grant  so  appended  thereto,  were  delivered  to  the  party, 
as  his  evidence  of  title.  The  Alcalde,  at  his  leisure,  seems 
to  have,  afterward,  entered  in  Book  ''B"  the  brief  certifi- 
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cate,  that  he  had  made  the  grant  at  the  date  stated,  and  this 
was  his  official  record  of  the  fact.  Afterward,  under  the 
earlj  statutes  of  California,  these  original  petitions  and 
grants  were  brought  in  by  the  grantees,  or  those  deriving 
title  from  them,  and  recorded;  and  by  the  statutes  these 
records  were  made  evidence  of  title.  Looking  to  the  records 
we  find,  that  the  petition  and  grant  of  which  the  entry  on 
page  22  is  a  certificate,  is  duly  recorded  in  pursuance  of  the 
statutes.  And  this  petition  describes  fully  and  clearly  the 
premises  in  question,  and  the  grant  appended,  grants  the 
premises  as  described,  being  50  by  100  varas,  or  two  fifty- 
vara  lots;  or,  in  the  language  of  the  grant  itself,  '^  adjoining, 
the  tier  of  lots  next  to  me  pink  line  of  the  town  survey  com- 
prising two  lots,  each  fifty  varas  square. "  And  the  grant  bears 
date,  in  fact,  as  shown  by  the  record,  **  September  8,  1846, " 
precisely  corresponding  with  the  date  of  the  certificate  as  first 
written  on  page  22  of  the  records,  and  this  petition  and  grant, 
constitute  the  deed  bearing  date  September  8,  184:6,  and  en- 
tered in  book  "B  District  Eecords,"  referred  to  in  the  deed 
in  question  containing  the  false  description,  so  that  the  origi- 
nal grant  is  referred  to  as  a  part  of  the  description,  and  the 
date  referred  to  is  the  date  written  in  the  deeds,  and  not  the 
date  that  ought  to  have  been  written  therein — '*deed  bearing 
date;*'  and  as  it  is  the  original,  it  is  the  better  authority  as 
to  what  the  date  as  originally  written  was.  The  certificate 
on  page  22  must  have  been  entered  from  the  grant  itself, 
otherwise,  the  date,  as  originally  written  in  the  certificate, 
would  not  have  corresponded  with  the  date  on  the  grant, 
and,  especially  so,  as  both  must  have  been  erroneous,  in  fact, 
as  we  nave  before  seen — Leavenworth  not  being  Alcalde  in 
1846.  Yet  such  is  the  date  of  the  grant,  and,  also,  of  the 
certificate  as,  originally,  written.  The  grant  could  not  have 
been  present  when  the  correction  in  the  certificate  was  made 
from  1846  to  1848,  or  it  would,  doubtless,  also  have  been 
corrected. 

Whether  the  correction  in  the  record  was  made  before  the 
execution  of  the  deed  in  question,  containing  the  false  de- 
scription, is  not,  satisfactorily^,  shown.  If,  afterward,  then, 
the  description  in  the  deed  m  question  at  the  time  it  was 
made,  corresponded  with  the  date  then  stated  in  the  certifi- 
cate, as  well  as  with  that  of  the  ''deed  itself,  bearing  date 
September  8,  1846."  It  is  quite  probable,  that  the  deed  in 
question  was  drawn  with  this  certificate  on  page  22  before 
the  draftsman  at  the  time,  and  as  the  two  pages  face  each 
other,  in  glancing  at  it  to  get  the  number,  his  eye  fell  upon 
the  wrong  page,  and  hence  the  mistake  in  the  page  in  his 
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draft  of  the  deed.  But  he  would  hardly  have  copied  1846, 
had  the  correction  been  then  made,  as  the  record  now  shows, 
very  distinctly,  1848, — the  8  in  heavy  lines  appearing  written 
over  the  6.  But  however,  this  may  be,  by  looking  to  the 
original  petition  and  grant,  a  part  of  the  record  of  the  title, 
and  to  the  deeds  of  the  other  lots  conveyed  in  exchange 
wherein  the  transaction  of  the  exchange  is  fully  stated,  and 
the  lots  exchanged  on  both  sides  designated  by  their  proper 
numbers,  and  considering  the  fa.cl;,  that  the  deed  in  question 
states  the  consideration  to  be  a  conveyance  of  *'  an  equal 
qiLantUy  of  land,"  thereby  directing  attention  to  the  other 
conveyance  and  the  other  surrounding  facts  disclosed  by  the 
evidence,  and  it  is  perfectly  clear,  which  is  the  false  descrip- 
tion; and  that  the  falsity  consists  in  appending  to  the  descrip- 
tion which  was  clearly  sufficient  without  it,  ' '  page  23,"  instead 
of  ''page  22,"  as  it  should  have  been,  if  the  page  was  to 
be  mentioned  at  all.  Page  23  being,  manifestly,  the  false  de- 
scription, it  must  be  rejected,  and  rejecting  it,  altogether,  the 
application  of  the  remaining  description  to  the  proper  subject- 
matter  is  easy  and  entirely  clear,  in  view  of  the  surrounding 
facts.  That  such  rejection  must  be  made,  and  effect  given  to 
the  description  left,  is  established  by  the  decision  of  the 
United  States  Supreme  Court  in  White  v.  Luning,  93  U.  S. 
524,  in  which  the  judgment  of  this  Court  was  affirmed,  wherein 
several  distinct  calls  of  physical  objects  were  rejected,  and 
the  last  course  reversed,  on  the  ground  that  the  calls  rejected, 
and  the  course  reversed,  appeared  to  be  /alsa  demonstratio. 
That  case  presents  a  remarkable  instance  of  the  extent  to 
which  Courts  are  justified  in  going  in  the  rejection  of  false 
descriptions  in  written  instruments. 

Bejecting  the  false  description  apparent  on  the  record,  the 
part  which  is  false  appearing  from  the  contemporaneoas 
records  and  documentary  evidence,  and  from  the  undisputed 
facts  surrounding  the  transaction,  and  adopting  the  remain- 
ing description,  explained,  and  illustrated  l3y  the  other  docu- 
ments and  transactions  referred  to  in  the  description,  the 
title  is  clearly,  in  the  defendant,  The  City  and  County  of 
San  Francisco. 

Again,  the  construction  contemporaneously,  and  subse- 
quently put  upon  the  deed  in  question,  and  lor  many  years 
acted  upon  and  acquiesced  in  by  the  parties  to  the  deed  brin^ 
us  to  the  same  conclusion.  The  city  acting  under  the  deed 
took  possession  of  the  property  intended  and  supposed  to  be 
conveyed,  without  objection  from  Gerke,  who  acquiesced  in 
that  possession  for  more  than  a  quarter  of  a  century  after 
the  transaction  before  making,  so  far  as  appears,  any  ad- 
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verse  claim,  or  before  he  conveyed  what  he  described  as  ^'all 
his  right,  title  and  interest  in  the  land"  to  his  son-in-law, 
Cameron,  while  he  had  long  before  conveyed  the  lots  received 
in  exchange  for  the  lots  in  question,  as  well  as  all  other  lots 
granted  to  him  by  the  Alcalde,  or  the  town  of  San  Francisco. 
This,  itself,  is  a  practical  construction  of  the  defective  deed 
by  ihe  acts  of  both  parties  to  it;  and  in  such  cases 
the  acts  of  the  parties,  showing  their  own  construction 
may  be  considered  by  the.  Court,  in  construing  a  deed  of 
doubtful  import.  {Mvlford  v.  Lelranc,  26  Cal.  108-110  and 
cases  cited;  Reamer  v.  NeamUh,  34  Cal.  627.)  Mul/ordy.  Le- 
Pranc  was  cited  approvingly,  as  an  authority  on  this  point, 
by  the  Supreme  Court  of  uie  United  States,  in  Steinbach  v. 
Stewart,  11  TVal.  676. 

I  am  satisfied  from  the  attendant  facts  that,  Cameron  had 
actual  notice  of  the  condition  of  the  title,  if  such  notice  or 
want  of  notice,  could  affect  his  right  in  the  matter.  It  is 
scarcely  possible,  considering  his  relation  to  the  grantor, 
and  the  notoriety  of  the  facts — being,  as  it  were,  a  part  of 
the  public  history  of  the-  town  and  city  of  San  Francisco — 
that  he  should  not  have  known  all  about  it.  But  if  he  did 
not,  the  state  of  the  record  of  the  various  documents  con- 
nected with  the  transaction,  with  the  cross-references  from 
one  record  to  another;  the  falsity  of  the  description  in  some 
particulars  apparent  on  the  record,  itself,  of  the  defect- 
ive deed;  the  long-continued  and  then  preseiit  notorious 
and  open  possession  of  the  defendant  afforded  him 
means  of  notice  of  the  real  character  of  the  trans- 
action, and  of  the  title  of  the  city,  that  he  was  bound 
to  avail  himself  of;  and,  making  the  inquiry  he  was 
called  upon  to  make,  he  could  not  have  failed  to  discover 
the  truth.  Besides,  his  conveyance,  itself,  only  purports  to 
convey  aitch  interest  as  the  grantor  had,  which,  under  the  cir- 
cumstances, is  a  fact  of  great  significance.  Cameron,  him- 
self, testifies  that  he  knew,  that  Gerke  was  not  in  possession, 
and  that  the  premises  were  occupied,  and  claimed  as  a  public 
square;  that  he  had  an  abstract  of  the  record  of  the  title, 
and  consulted  several  eminent  lawyers,  as  to  its  validity,  be- 
fore the  conveyance  to  him.  The  conveyance  to  the  plaintiff 
must,  also,  have  been  with  notice,  certainly,  with  ample 
means  of  knowledge.  Besides,  he  was  not  a  purchaser  for  a 
valuable  consideration.  The  conveyance  purports,  on  its 
face,  to  have  been  made  for  the  nominal  sum  of  one  dollar; 
but  it  is  clear,  from  the  testimony,  that  no  consideration  was, 
in  fact,  paid.  This  conveyance  was,  manifestly,  made, 
merely,  for  the  purpose  of  putting  the  title  in  an  alien,  in 
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order  to  enable  the  action  to  be  prosecuted  in  the  National 
Courts,  instead  of  the  State  CouH»  in  the  city  of  San  Fran- 
cisco.    The  te^imony  of  Gameron,  is,  that  he  had  no  agree- 
ment, with  the  plaintiff,  Hamm,  in  regard  to  the  matter,  be- 
fore the  conveyance  was  made;  but  that  he  made  the  con- 
veyance to  plaintiff  by  direction  of  his  attorney,  withont, 
at  the  time,   asking  the   reason  why.     Plaintiff,   himself, 
was  not  present,  when  the  conveyance  was  made.     The 
attorney — ^not  one  of  the  present  attorneys  in  the  case- 
subsequently,  he  says,  gave,  as  one  reason  for  the  conve]^- 
ance,  his  desire  to  relieve  the  State.  Judge  of  the  responsi- 
bility of  deciding  against  the  city.     Plaintiff  testifies,  that, 
after  the  commencement  of  the  action,  he  reconveyed  three- 
fourths  to  Cameron  (and  Cameron  admits  a  reconveyance  of 
a  part);  but,  that  he  is  not  certain,  whether  he  has  conveyed 
the  remainder  to  any  one  or  not.    The  attorney,  he  says,  and 
himself  had  an  interest  in  it  for  services  to  be  rendered  in 
recovering  the  lot.     He  also  testifies  that  he  does  not  know, 
that  he  ever  saw  the  deed  from  Cameron  to  him;   that  he 
does  not  control  the  suit;  that  he  does  not  pay  the  expenses 
of  the  litigation,  and  does  know  who  does.     I  think  I  am 
fully  justified,  by  the  evidence,  in  finding  that,  both  Cam- 
eron and  the  plaintiff,  had  ample  notice  oi  the  condition  of 
the  title;  and  that  the  action  is  a  mere  speculative  one;  enti- 
tled to  no  more  consideration  than  a  Court  under  the  strict 
rules  of  law  is  compelled  to  give  it.     The  stake  played  for 
was  <a  very  large  one,  and  the  parties  to  the  action,  ostensi- 
ble and  real,  took  the  chances  on  the  supposed  defective 
title  of  the  city.     But  if  the  record  title  in  the  defendant  is, 
in  any  particular,  defective,  it  is  cured  by  the  Statute  of 
Limitations.    The  action  was,  clearly,  barred  under  the  stat- 
ute, long  before  its  commencement. 

I  have  no  doubt  as  to  where  the  title  is,  and  there  most  be 
findings  and  a  judgment  for  the  defendants,  and  it  is  so  ordered. 

May  28,  1883.       

In  the  Circuit  Court  of  the  United  States, 

DISTRICT  OP  OBEGON. 


No.  883. 

UNITED  STATES  v.  THE  OE.  BY.  AND  NAV.  CO. 

(1.)    Taking  Peivatb  P»opkrtt — Selection  of  and  Nkgessity  fob  Achoi 

TO   ASGEBTAIN  VaLUB   OF  —  COMPENSATION  FOB.      An  Act  of    OOUgreBS 

(29  Stat.  138)  directed  to  the  Secretary  of  War  to  select  sach  lands  at 
the  Cascades  of  the  Colnmbia  River,  in  Oregon,  as  he  might  deem 
necessary  and  proper  for  the  constrnction  and  operation  of  a  cssaI 
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and  looks  aroond  the  same,  and  aathorized  him  to  take  possession  of 
said  lands  after  he  had  purchased  the  same;  and  in  case  he  could  not 
make  such  phrchase  at  a  reasonable  price,  then  to  take  such  posses- 
sion, as  soon  as  the  value  of  the  property  was  asoertained  by  a  legal 
proceeding,  in  the  mode  provided  by  the  laws  of  Oregon  for  the  con- 
demnation of  lands  to  public  uses  therein,  in  which  the  department  of 
justice  should  represent  the  United  States,  and  the  value  so  ascer- 
tained was  secured  or  paid  to  the  owner.    HM: 

I.  That  the  United  States  conld  exercise  the  right  of  eminent  domain  within 
the  State  whenever  necessary  to  the  exercise  of  any  of  the  powers  con- 
ferred upon  it  by  the  Constitution,  upon  making  just  compensation  to 
the  owner,  which,  under  the  Act  authorizing  the  taking  in  this  case, 
must  be  secured  or  paid  before  the  property  can  be  condemned  or  oc- 
cupied without  the  consent  of  the  owner. 

n.  The  Legislature  is  the  judge  of  the  necessity  of  taking  private  property 
for  public  use,  and  Congress  in  authorizing  the  Secretary  of  War  to 
select  the  necessary  lands  for  the  canal  and  looks  made  him  the  judge 
of  the  necessity  of  such  selection — at  least  in  the  first  instance;  but, 
guasre  ?  may  not  the  owner  in  an  action  to  condemn  the  same  allege 
and  prove  as  a  defense  thereto,  in  whole  or  in  part,  that  such  selec- 
tion, or  some  po^rtion  of  it,  is  wholly  unnecessary  to  the  construction 
or  operation  of  such  canal  or  locks  ? 

III.  If  the  Secretary  is  unable  to  purchase  the  lands  selected  at  a  reason- 

able price,  the  United  States  may  maintaifi  the  action  provided  for  in 
Title  3  of  the  Oregon  Corporation  Act  (Or.  Laws,  633,)  to  ascertain 
the  value  of  said  lands  and  to  procure  a  condemnation  tf  the  same  to 
the  use  in  question;  and  this  Court,  under  Section  629,  Sub.  3,  of  the 
B.8.,  has  jurisdiction  of  the  same. 

IV.  The  selection  of  lands  by  the  Secretary  and  the  bringing  of  this  action 

by  the  United  States,  to  ascertain  their  value,  do  not  alone  constitute 
a  taking  of  private  property  for  pubUo  use,  and  therefore  such  selec- 
tion may  be  made  and  action  prosecuted  until  said  value  is  so  ascer- 
tained, although  Congress  has  as  yet  made  no  provision  for  paying  the 
same;  but  judgment  of  condemnation  cannot  be  given  until  the  com- 
pensation is  paid  to  the  owner  or  into  Court  for  him. 

V.  After  the  value  of  the  selected  lands  has  been  ascertained  the  United 

States  may  decline  to  complete  the  purchase;  and,  in  case  of  unrea- 
sonable delay  in  paying  the  ascertained  value,  the  defendant  may  have 
judgment  dismissing  the  action  for  want  of  prosecution. 

(2.)  CoHDinoN  Pbbcbdent  to  Action— Offkb  of  Bbasonabub  Pbiob.  The 
conditions  precedent  to  the  right  to  maintain  this  action  in  the  State 
Court  do  not  apply  here;  but  it  is  a  condition  precedent  to  the  right 
of  the  United  States  to  maintain  this  action  in  this  Court,  that  the 
defendant  refused  a  reasonable  price  for  the  property  sought  to  be 
condemned;  but  any  oflfer. which  the  Secretary,  in  the  exercise  of  his 
judgment,  as  to  the  value  of  the  property,  may  have  made,  is  to  be 
considered  "  a  reasonable  one  for  the  purpose  of  this  action." 

(8.)  Aij.boation-~Whkn  Spjrjfxcinirr  on  Dbmubbeb.  A  general  allegation 
that  the  defendant  refuses  to  sell  certain  lands  at  a  reasonable  price  is 
good  on  general  demurrer,  and  the  only  mode  of  objecting  to  it  under 
the  Code  of  C.  P.  is  a  motion  under  Section  84  make  it  more  definite 
and  certain. 

(4.)  VAiiUB  OF  Lands  Sblxctbd.  It  is  not  necessary  in  this  action  that 
the  complaint  should  contain  a  distinct  allegation  of  the  value  of  the 
lands  selected  for  condemnation;  but  giUFre,  that  the  defendant  may 
tender  the  plaintiff  an  issue,  in  its  answer  on  this  point,  which  the 
latter  must  meet  in  its  replication  or  the  fact  as  pleaded  will  for  the 
purposes  of  the  action,  be  admitted. 
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James  F.  Watson  for  the  United  States. 
Joseph  N,  Dolph  for  the  defendant. 

Action  to  condemn  private  property  to  public  use. 
Deady,  J.,  delivered  the  opinion  of  the  Court: 

This  action  is  brought  by  the  United  States  to  procure  the 
condemnation  of  four  parcels  of  land,  containing  in  the  ag- 
gregate about  forty  acres,  belonging  to  the  defendant,  and 
situate  in  the  county  of  'Wasco,  Oregon,  for  the  use  of  the 
canal  now  being  constructed  by  the  plaintiff,  around  the 
Cascades  of  the  Columbia  Biver,  in  Oregon. 

The  defendant  demurs  to  the  complaint  for  that  (1.)  The 
Court  has  no  jurisdiction  of  the  subject-matter;  (2.)  That 
the  plaintiff  has  no  legal  capacity  to  sue;  and,  (3)  That  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

The  complaint  alleges  that  the  defendant  is  a  corporation, 
formed  and  existing  under  the  laws  of  Oregon,  with  its  prin- 
cipal office  at  Portland,  and  is  the  owner  and  in  the  posses- 
sion of  the  four  tracts  of  land  sought  to  be  condemned — de- 
scribing them  with  metes  and  bounds,  and  with  reference  to 
the  canal;  that  in  the  construction  of  said  canal  locks  and 
dams  are  required;  that  all  and  every  of  said  parcels  of  land 
are  actually  necessary  for  the  construction  and  operation  of 
said  canal,  and  to  that  end  they  have  been  selectea  by  an  au- 
thorized agent  of  the  plaintiff,  acting  under  the  direction  of 
the  Secretary  of  War;  and  that  the  defendant  refuses  to  sell 
said  parcels  of  land  or  either  of  them  to  the  plaintiff  at  a 
reasonable  price,  and  concludes  with  a  prayer  "that  the  com- 
pensation to  be  paid  for  the  said  premises  may  be  deter- 
mined in  the  manner  provided  by  law,  and  when  the  amoont 
thereof  shall  be  so  determined  and  paid  into  Court"  that 
judgment  may  be  given  condemning  the  said  lands  to  the 
uses  of  the  aforesaid. 

By  §  1  of  the  Biver  and  Harbor  Act  of  August  14,  1876, 
(19  Stat.  138)  there  was  appropriated  $90,000  ''For  the  con- 
struction of  a  canal  around  the  cascades  of  the  Columbia 
Biver,"  of  which  amount  the  Secretary  of  War  was  authorized 
''to  expend  so  much  as  in  his  judgment  may  be  necessaiy 
and  proper  to  secure  title  and  right  of  way  for  canal  and 
locks,  not  exceeding  $10,000."  It  was  also  provided  in  said 
section  that  if  it  became  necessary  ''to  obtain  the  right  of 
way  over  any  lands  for  the  said  canal  and  locks,  the  Secre* 
tary  of  War  shall  take  possession  of  and  use  the  said  lands 
after  having  purchased  the  same,  or,  in  case  the  said  lands 
cannot  be  purchased  for  a  reasonable  price,  then,  after  haying 
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paid  for  the  same,  or  secured  the  value  thereof,  which  value 
may  be  ascertained  in  the  mode  provided  by  the  laws  of  Ore- 
gon for  the  condemnation  of  lands  for  public  uses  in  the 
State.  The  department  of  justice  shall  represent  the  inter- 
ests of  the  United  States  in  any  legal  proceedings  under  this 
Act  to  obtain  the  right  of  w^  for  said  canal.'' 

By  the  Act  of  June  18,  1878,  (20  Stat.  157)  there  was  ap- 
propriated $150,000  "For  constructing  a  canal  around  the 
cascades  of  the  Columbia;"  and  by  that  of  June  14,  1880, 
(21  Stat.  189)  an  appropriation  of  $100,000  was  made  for 
''continuing  operations"  in  constructing  said  canal.  This 
was  followed  by  an  appropriation  of  $265,000  for  the  same 
purpose  contained  in  the  Act  of  August  2d,  1882  (22  Stat.  205). 

By  the  said  Act  of  June  14,  1880  (21  Stat.  193)  it  was  fur- 
ther provided  that  '  *  Such  parts  of  the  money  appropriated 
by  this  Act  for  any  particular  improvement,  requiring  locks 
and  dams,  as  may  be  necessary  in  the  prosecution  of  said 
improvement,  may  be  expended  in  the  purchase,  voluntarily 
or  by  condemnation,  as  the  case  may  be,  of  necessary  sites; 
provided,  that  such  expenditure  shall  be  under  the  direction 
of  the  Secretary  of  War;  and  provided  further,  that  if  the 
owners  of  such  lands  shall  refuse  to  sell  them  at  reasonable 
prices,  then  the  prices  to  be  paid  shall  be  determined  and 
the  title  and  jurisdiction  procured  in  the  manner  prescribed 
by  the  laws  of  the  State  in  which  such  lands  or  sites  are  sit- 
uated." 

On  the  argument  of  the  demurrer,  counsel  for  the  defend- 
ant made  the  following  points :  (1)  It  does  not  appear  that 
any  portion  of  the  appropriation  of  1876  or  1880  is  still  un- 
expended, and  therefore  it  does  not  appear  that  the  plaintiff 
is  now  authorized  to  purchase  or  can  purchase  the  premises, 
even  if  the  '*  price"*  was  ascertained  by  agreement  or  other- 
wise. (2.)  The  facts  stated  do  not  authorize  the  plaintiff  to 
maintain  a  suit  to  condemn  the  premises;  and  (3.)  The  facts 
showing  the  necessity  of  appropriating  the  lands  for  the  pur- 
pose in  question,  or  the  inability  to  agree  with  the  defendant 
concemiDg  the  price  thereof,  or  that  the  defendant  will  not 
sell  the  same  at  a  reasonable  price,  or  the  value  of  the  prem- 
ises are  not  alleged,  and  therefore  the  plaintiff  is  not  author- 
ized to  maintain  this  action;  citing  Or.  By,  &  Nav.  Co,  v.  Or. 
R.  E.  Co.,  in  MS.  October  term,  1882,  of  the  Oregon  Su- 
preme Court,  in  which  it  is  held  that  a  corporation  cannot 
maintain  an  action  to  appropriate  a  right  of  way  over  the 
lands  of  another  without  alleging  and  proving  that  the  par- 
ties were  unable  to  agree  as  to  the  compensation  to  be  paid 
therefor. 
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Notwithstandiog  the  awkward  and  oonf  ased  language  of  the 
provisions  in  the  Acts  of  1876  and  1880,  supra,  they  may  be 
fairly  interpreted  as  at  least  authorizing  the  United  btateis  by 
the  department  of  justice  to  institute  and  maintain  legal  pro- 
ceedings to  ascertain  the  value  of  any  lands  which  in  the  judg- 
ment of  the  Secretary  of  War  are  necessary  and  proper  to 
secure  the  nght  of  way  for  the  line  of  the  canal  and  locks 
and  so  much  of  the  adjacent  land  as  may  be  necessary  and 
proper  for  their  convenient  construction,  operation  and  main- 
tenance. And  this  proceeding  is  to  be  according  to  the 
mode  provided  by  the  laws  of  this  State  for  the  appropriation 
of  land  to  public  uses. 

This  ' '  mode  "  is  provided  for  in  title  3  of  the  Corporation 
Act  (Or.  Laws.  533),  by  which  a  corporation  desinng  "to 
appropriate  lands  or  the  right  of  way"  is  authorized  to  main- 
tain an  action  therefor  in  which  the  right  to  make  such  ap- 
propriation and  the  value  thereof  are  tried  and  determined 
as  in  an  ordinary  action  at  law. 

The  Government  of  the  United  States  has  the  right  of 
eminent  domain,  and  may  exercise  it  within  a  State  whenever 
necessary  to  the  exercise  of  any  of  the  powers  conferred  upon 
it  by  the  Constitution;  and  no  question  is  made  but  that  the 
construction  of  this  canal  and  locks  is  an  exercise  of  such 
power.  In  the  exercise  of  this  right  it  is  not  restrained  bj 
any  constitutional  limitation,  except  that  it  is  bound  to  make 
or  provide  a  just  compensation  to  the  owner  for  the  property 
taken.  (Kohl  v.  U.  S.,  91  U.  S.  367;  Cooley  Con.  Lim.  526; 
Fifth  Amendment  to  the  Con.) 

The  right  to  appropriate  private  property  to  public  use 
rests  with  the  legislative  power.  A  legislative  Act  may  de- 
clare the  necessity  of  the  appropriation.  And  such  Acts 
being  "  the  law  of  the  land,"  no  other  or  further  adjudication 
is  necessary  on  this  point.     Cooley  Con.  Lim.  527. 

In  this  case  Congress  has  not  absolutely  or  directly  selected 
any  land  at  the  Cascades  for  the  use  of  the  canal,  nor  declared 
that  there  is  a  necessity  for  so  doing,  but  it  has  committed 
the  matter  to  the  judgment  of  the  Secretary  of  War,  who,  it 
is  alleged,  has  in  pursuance  of  said  authority  duly  made  the 
selection  in  question. 

But  this,  in  contemplation  of  the  legislation  by  Congress, 
is  not  an  appropriation  of  the  premises  to  the  public  ase. 
Before  taking  possession,  the  Secretary  must  purchase  the 
property,  either  with  the  consent  of  the  owner  or  at  a  "price" 
to  be  ascertained  in  a  judicial  proceeding  instituted  for 
the  purpose  of  condemning  the  same  to  such  use;  which 
"price, '  in  the  latter  case,  must  be  secured  or  paid  to  the 
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owner  before  the  land  can  be  declared  or  considered  subject 
to  the  public  use. 

It  may  be  that  the  plaintiff  will  decline  the  purchase  at 
the  value  fixed  upon  the  property  in  this  proceeding,  or  that 
the  sum  appropriated  therefor  is  insufficient  for  that  purpiDse, 
and  in  such  case  the  proceeding  to  appropriate  may  be  con- 
sidered abandoned  or  delayed  until  Congress  furnishes  the. 
necessary  means  wherewith  to  complete  the  purchase,  or  the 
Court,  upon  the  application  of  the  defendant,  may  order  it 
dismissed  for  want  of  prosecution.  (B,  &  S.  By.  Co.  v.  Nesbit^ 
10  How.  399.)  - 

But  it  is  not  necessary  in  this  proceeding,  as  claimed  by 
counsel  for  the  defendant,  that  the  plaintiff  should  allege  or 
prove,  in  the  first  instance,  any  fact  to  show  the  necessity  of 
appropriating  the  property,  except  that  in  the  judgment  of 
the  Secretary  it  is  necessary  and  was  selected  by  him  for 
that  purpose.  And  if  the  defendant  is  allowed  under  any 
circumstances  to  contest  the  necessity  of  the  proposed  ap- 
propriation, either  in  whole  or  in  part,  he  must  do  so  by 
proper  pleading  and  proof,  as  a  matter  of  defense.  (Cooley 
Con,  Lim.,  538  et  seq.) 

Neither  is  it  necessary  to  allege  or  prove  that  the  plain- 
tiff was  unable  to  agree  with  the  defendant  as  to  the  value  of 
the  premises.  By  the  Corporation  Act  of  Oregon,  supra, 
this  inability  is  made  a  condition  precedent  to  the  right  to 
bring  this  action,  under  the  authority,  of  course,  of  the 
State,  and  therefore  the  fact  must  be  alleged  and  proved  by 
the  plaintiff.  But  Congress,  in  authorizing  this  proceeding, 
did  not,  at  least  in  form,  make  this  inability  a  condition 
precedent  to  its  maintenance  by  the  plaintiff.  But,  in  effect, 
the  same  condition  is  imposed  upon  the  plaintiff  by  the  Act 
of  1876,  which,  in  substance,  provides  that  this  proceeding 
to  compel  a  sale  shall  not  be  resorted  to  until  the  owner  has 
refused  to  sell  for  a  reasonable  price;  and  this  fact  is  alleged 
in  the.  complaint.  But  it  is  objected  that  the  allegation  is  a 
general  one,  without  stating  when  the  offer  to  purchase  was 
made  and  refused,  or  what  was  made  and  refused,  or  what 
was  the  price  offered.  However,  this  at  most  is  only  a  de- 
fective statement  of  a  material  fact,  for  which  the  only 
remedy  provided  by  the  Code  of  C.  P.  (Section  84)  is  a 
motion  to  make  more  definite  and  certain.  As  the  allegation 
stands,  proof  may  be  made  under  it  of  all  the  particulars  im- 
plied in  it.  It  is  sufficient  to  support  a  verdict.  (Nets  v. 
Tocum,  U.  S.  C.  C,  Dist.  Or.,  Mav  15,  1883.)  Nor  is  it 
necessary  that  the  complaint  should  contain  a  distinct  al- 
legation as  to  the  value  of  the  premises.     Whether  they  are 
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of  muoh  or  little  or  no  value  is  not  material  to  the  plaintiff's 
right  to  the  relief  sought.  But  it  may  be  that  the  defendant 
can  tender  the  plain tifif  an  issue  upon  this  point  in  its  answer, 
which  the  latter  must  meet  in  his  replication  or  the  fact  as 
pleaded  will  for  the  purposes  of  the  action  be  admitted. 

It  only  remains  to  consider  the  right  of  the  United  States 
to  maintain  this  action  under  the  circumstances,  and  the  ju- 
risdiction of  this  Court  over  the  subject-matter. 

In  Kohl  V.  United  StcUes,  the  Supreme  Court  held  that 
when  Congress  directed  the  Secretary  of  the  Treasury  to 
purchase  a  site  for  a  public  building  in  Cincinnati,  and  after- 
ward appropriated  money  *'  for  the  purchase,  at  private  sale 
or  by  condemnation  of  such  site,"  that  the  Secretary  was  au- 
thorized, under  ''the  national  right  of  eminent  domain, "  to 
select  such  site,  and  that  the  Circuit  Court  within  whose  ja- 
risdiction  the  selection  was  made,  had,  under  the  Act  of  1789, 
jurisdiction  of  a  proceeding  brought  by  the  United  States  to 
procure  the  condemnation  of  the  site  for  the  purpose  speci- 
fied. The  provision  of  the  Act  of  1789  referred  to,  is  now 
found  in  Section  629  of  the  Bevised  Statutes,  which  reads: 
**  The  Circuit  Court  shall  have  jurisdiction,  as  follows: 

Ihird — Of  all  suits  at  common-law  where  the  United  States 
or  any  officer  thereof,  suing  under  the  authority  of  any  Act 
of  Congress,  are  plaintiffs." 

This  IS  decisive  of  the  right  of  the  United  States  to  main- 
tain thisjiction  in  this  Court;  and  the  complaint  is  sufficient 
unless  it  is  incumbent  on  the  plaintiff  to  allege  and  prove 
that  Congress  has  absolutely  provided  for  making  the  owner 
of  the  property  compensation  thereof. 

The  provision  in  the  Acts  of  1876  and  1880,  appropriating 
money  for  the  purchase  of  the  land,  is  not  absolute.  The 
amount  appropriated  may  have  been  expended  in  the  pur- 
chase of  the  right-of-way  already  acquired,  or  in  the  con- 
struction of  the  work;  or,  owing  to  the  time  that  has  elapsed, 
they  may  have  been  returned  into  the  treasury  as  sorplos 
fund  under  the  provisions  of  Section  3691  of  the  Bevised 
Statutes. 

The  obligation  to  make  compensation  for  propertjr  taken 
for  the  public  use,  under  the  right  of  eminent  domain, 
is  generally  regarded  as  a  necessary  condition  of  the  exercise 
of  the  right,  even  at  common-law.  (Cooley  Con.  Lim.  659.) 
And  it  is  made  imperatively  so  by  the  Fifth  Amendment  to 
the  Constitution,  which,  among  other  things,  declares:  '*  Nor 
shall  private  property  be  taken  for  public  uses  without  just 
compensation."    This  constitutional  protection  of  the  rights 
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of  the  indiyidual  against  the  public  is  to  be  enforced  by  the 
Oourt  whenever  any  department  of  the  Government  under- 
takes to  act  in  disregard  to  it,  as  the  occasion  may  require. 
{UnUed  States  v.  Lee,  106  U.  8.  220. 

Chancellor  Kent  (2  Kent  334)  says :  * '  A  provision  for  com- 
pensation is  a  necessary  attendant  on  the  due  and  constitu- 
tional exercise  of  the  power  of  the  law-giver  to  deprive  an  in- 
dividual of  his  property  without  his  consent." 

When  propeiiy  is  taken  directly  by  the  8tate,  and  on  its 
credit,  it  is  generally  considered  that  it  is  not  essential  to  the 
validity  of  the  Act  authorizing  it  to  be  done,  that  it  should 
provide  for  the  payment  of  the  compensation  before  the 
property  is  actually  taken.  It  has  been  held  to  be  sufficient 
if  adequate  provision  for  compensation  is  contained  in  the 
Act;  and  this  provision  must  be  such  as  will  enable  the 
owner  to  compel  the  payment  of  the  compensation  without 
imnecessary  delay  or  inconvenience.  {Bhodgood  v.  H.  M, 
By.  Co.,  18  Wend.  9.) 

So  far  as  appears,  there  is  now  no  provision  made  by  the 

K'  intiff  for  compensating  the  defendant  for  this  property, 
e  appropriations  which  once  might  have  been  used  for 
that  purpose,  have  probably  been  otherwise  expended  or 
lapsea  into  the  treasury — at  least  there  is  nothing  appears  to 
the  contrarv. 

The  case  then  stands  thus :  Congress  has  in  effect  directed 
the  Secretary  of  War  to  select  the  necessary  and  proper 
lands  at  the  place  in  question  for  the  construction  and  opera- 
tion of  the  caniJ  and  locks,  and  authorized  him  to  take  pos- 
session of  them  as  soon  as  the  value  is  ascertained  in  a  legal 
proceeding,  which  the  department  of  justice  is  authorized  to 
institute  for  that  purpose,  and  the  same  is  secured  or  paid 
to  the  owner.  The  Secretieiry  has  made  the  selections,  and 
the  owner  having,  as  is  alleged,  refused  to  accept  a  reason- 
able price  therefor,  the  proceeding  to  ascertain  the  value  is 
commenced  in  this  Court.  But  Congress  has  made  no  pro- 
vision for  the  payment  of  this  value  when  ascertained,  and 
it  may  not. 

Upon  this  state  of  facts  my  first  impression  was  that  this 
action  could  not  be  maintained.  But  upon  further  reflection 
I  am  satisfied  that  it  can.  This  proceeding,  so  far,  is  not  a 
taking  of  private  property  for  the  public  use  or  one  that 
must  necessarily  result  in  such  taking.  On  the  contrary,  it 
is  only  preliminary  thereto  and  for  the  purpose  of  ascer- 
taining the  value  of  the  property  proposed  to  be  taken. 
The  mial  appropriation  of  the  land  wiU  not  take  place,  if 
over,  until  the  Court  gives  judgment  to  that  effect,  which  it 
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is  not  authorized  to  do,  and  will  not  do  until  its  value  has 
been  paid  to  the  owner  or  into  Court  for  it. 

As  has  been  said.  Congress  may  not  provide  for  the  pay- 
ment of  this  value  as  ascertained  in  this  proceeding,  eithw 
because  it  may  be  thought  excessive  or  from  neglect,  and  in 
that  event  the  attempt  to  appropriate  the  property  fails— is 
practically  abandoned.  The  only  inconvenience  that  can 
result  from  the  proceeding  is  that  the  defendant  may  be  put 
to  the  trouble  and  expense  of  establishing  the  value  of  the 
property  for  naught.  But  this  can  be  easily  remedied  by 
providing  that  the  plaintiff  in  such  case  shall  pay  the  coste 
of  the  proceeding,  whenever  there  is  a  judgment  of  dis- 
missal. But  as  the  United  States  never  pays  costs,  this  is  an 
inconvenience  not  peculiar  to  this  proceeding,  and  which 
cannot  affect  the  plaintiff's  right  to  maintain  it. 

The  plaintiff  is,  in  my  judgment,  entitled  to  maintain  this 

f)roceeding,  so  far  as  to  ascertain  the  value  of  the  lands  se- 
ected  by  the  Secretary  of  War  for  the  public  use,  without 
showing  that  it  has  made  any  provision  for  the  payment 
of  such  value;  but  before  it  can  nave  judgment  condemning 
the  lands  to  such  use  it  must  pay  the  same  to  the  owner. 
The  demurrer  is  therefore  overruled. 
Fridat,  June  1,  1883. 
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[Filed  May  30,  1883.] 

No.  7350. 

DTEE,  Appellant,  v.  HAERISON  et  al.,  Bespondents. 

Stbeet  Assessment — Act  of  1872 — Sam  Fbancisco.  The  omission  of  certain 
lots  within  a  street  assessment  district,  liable  to  be  assessed,  rend€a 
the  whole  assessment  Yoid. 

Id. — Id.  If  it  be  admitted  that  the  resolutions  of  intention  and  ordering 
the  work,  and  the  award  anthorized  the  Superintendent  of  Streets  to 
^  agree  in  one  contract  for  macadamizing  the  roadway.  constractiBg 
sidewalks  and  curbs,  it  would  seem  the  more  reasonable  oosBtrootioii 
of  the  statute  (Stats.  1871-2,  p.  810)  that  the  assessment  should  be 
distributed  with  reference  to  the  gross  sum  to  be  psdd  under  the  con- 
tract. Section  8  of  the  Act  means  this,  or  it  means  that  there  shall 
be  a  separate  assessment  for  each  kind  of  work  mentioned  in  Seotiott 
8.  If  it  means  a  separate  assessment  for  each  kind  of  work  dooe 
under  a  single  contract,  the  assessment  herein  is  inyalid,  because  it 
adds  the  price  of  the  curbing  to  the  expenses  of  macadamizing  the 
roadway,  and  distributes  the  aggregate  amount  upon  the  lots  fronting 
on  the  street. 
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Id. — Id.  If  the  statote  reqixires  the  <*  total  expense  "  incurred  for  maoadam- 
izing  the  street,  macadamizing  the  sidewalks  and  erecting  curbs  to  be 
apportioned  in  a  single  assessment  (and  this  the  Gourt  thinks  the 
tme  interpretation),  Uie  assessment  which  attempts  to  divide  these 
charges  is  invalid. 

Id. — Id.  When  the  work  done,  of  one  or  more  finds,  is  a  charge  upon  the 
same  property,  or  same  assessment  district,  the  statute  can  be  com- 
plied with  only  by  distributing  the  total  expense.  Each  and  every 
portion  of  the  work  is  ratably  a  charge  upon  the  lots  included  within 
the  district.  All  the  work  done  under  the  contract — the  work  done  as 
a  whole— is  the  benefit  conferred  upon  the  property  within  the  dis- 
trict, in  return  for  which  the  property  within  the  district  is  assest^ed. 

Id. — ^Id.  The  assessment  on  lot  15  for  the  crossing  is  void,  because  it  does 
not  conform  to  Section  9  of  the  statute.  The  section  requires  an 
assessment  to  designate  "the  number  of  each  lot  or  portion  of  lot 
assessed,"  and  that  the  accompanying  diagram  shall  exhibit  the  rela- 
tive location  of  such  lot  or  portion  of  lot  to  the  work  done,  "  num- 
bered to  correspond  with  the  numbers  in  the  assessment  and  showing 
the  number  of  feet  frontage  assessed  for  said  work,"  etc. 

Appeal  from  Superior  Court,  San  Francisco. 

J.  M.  Wood  for  appellant. 
W,  W.  Cope  for  respondents. 

Bv  the  CouBT : 

Three  of  the  lots  on  Greenwich  street,  liable  to  assessment 
for  the  construction  of  sidewalks  on  Greenwich,  between  La- 
gnna  and  Fillmore  streets,  are  omitted  from  the  assessment. 
The  property  liable  to  assessment  for  sidewalks  also  consti- 
tuted the  district  subject  to  assessment  for  the  curbing  and 
macadamizing  the  roadway.  If  the  property  fronting  on 
Greenwich  constituted  two  separate  and  conterminous  as- 
sessment districts,  one  to  be  assessed  for  sidewalks  and  the 
other  to  be  assessed  for  the  roadway  and  curbing,  then  the 
whole  assessment  for  aideioalka  is  void,  because  certain  lots 
included  within  the  assessment  district  for  sidewalks  were 
omitted.     (People  v.  Lynch,  51  Cal.  15.) 

It  is  urged  by  respondents  that  the  assessment  applicable 
to  the  defined  district  is  an  entirety,  and  that  the  whole  as- 
sessment is  void  because  of  the  omission  of  the  three  lots, 
ttiat  the  only  assessment  which  the  Superintendent  was  au- 
inorized  to  make  was  a  distribution,  proportionate  to  frontage 
(upon  all  the  lots  opposite  to  the  work  done),  of  the  gross 
sum  to  be  paid  the  contractor,  with  incidental  expenses.  It 
is  admitted  that  for  the  ' '  work  done  on  main  street  crossings  " 
separate  assessment  districts  are  provided.  The  Statute  de- 
clares, ''The  expenses  of  such  work  shall  be  assessed  upon 
the  four  quarter  blocks  adjoining  and  commencing  on  the 
crossings.  (Stats.  1871-72,  p.  810,  sub  3. )  But  as  to  work  done 
on  the  street  improved,  except  at  the  crossings,  it  is  provided 
(Stats.  1871-72,  p.  809,  sub.  1),  the  expenses  "incurred  for 
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any  work  authorized  by  Section  3  (of  the  Act)  shall  be 
assessed  upon  the  lots  and  lands  ^fronting  on  the  work, 
*  *  *  each  lot  or  portion  of  lot  being  separately  assessed, 
in  proportion  to  its  frontage,  at  a  rate  per  front  foot  suffi- 
cient to  cover  the  total  expense  of  the  work. " 

If  it  be  admitted  that  tne  resolutions  of  intention  and  or- 
dering the  work,  and  the  award,  authorized  the  Superin- 
tendent to  agree  in  one  contract  for  macadamizing  the  road- 
way, constructing  sidewalks  and  curbs,  it  would  seem  the 
more  reasonable  construction  of  the  Statute  that  the  assess- 
ment should  be  distributed  with  reference  to  the  gross  sum 
to  be  paid  under  the  contract.  Section  8  of  the  Act  means 
this,  or  it  means  that  there  shall  be  a  separate  assessment 
for  each  hind  of  work  mentioned  in  Section  3.  If  it  means  a 
separate  assessment  for  each  kind  of  work  done  under  a  single 
contract,  the  assessment  herein  is  invalid,  because  it  adds 
the  price  of  the  curbing  to  the  expenses  of  macadamizing  the 
roadway,  and  distributes  the  aggregate  amount  upon  tlie  lots 
fronting  on  the  street. 

If  the  Statute  requires  the  ''total  expense"  incurred  for 
macadamizing  the  street,  macadamizing  the  sidewalks  and 
erecting  curbs  to  be  apportioned  in  a  single  assessment  (and 
this  we  think  the  true  interpretation),  the  assessment  which 
attempts  to  divide  these  charges  is  invalid. 

The  ninth  section  of  the  Act  of  1872  (Stats.  1871-72,  p. 
813),  requires  the  Superintendent  to  make  ''an  assessment 
to  cover  the  sum  due  for  the  work  done  and  performed  uvdar 
the  contract  *  *  *  in  conformity  to  the  provisions  of  this 
Act,  and  according  to  the  character  of  the  work  done,"  etc. 
When  the  work  done,  of  one  or  more  kinds,  is  a  charge  upon 
the  same  property — or  same  assessment  district — the  Act 
can  be  complied  with  only  by  distributing  the  total  expense. 
Each  and  every  portion  of  the  work  is  ratably  a  charge  upon 
the  lots  included  within  the  district.  All  the  work  done 
under  the  contract — the  work  done  as  a  whole — is  the  benefit 
conferred  upon  the  property  within  the  district,  in  return fjw 
which  the  property  within  the  district  is  assessed. 

The  assessment  on  lot  15  for  the  crossing  is  void,  becanse 
it  does  not  conform  to  Section  9  of  the  Act.  The  section  re- 
quires an  assessment  to  designate  "  the  number  of  each  lot  or 
portion  of  a  lot  assessed,"  and  that  the  accompanying  diagram 
shall  exhibit  the  relative  location  of  such  lot,  or  portion  of 
lot,  to  the  work  done,  "  numbered  to  correspond  with  the 
numbers  in  the  assessment,  and  showing  the  number  of  fed 
frontage  assessed  for  said  work,"  etc. 

Judgment  and  order  affirmed. 
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Depabtment  No.  1. 


.Filed  May  30,  1883. 

No.  7531. 

KENNY  ET.  AL.,  Appellants, 

V. 

'  EELLEHEB  et  al.,  B^spondents. 

Motion — Obdeb — Chambebs — Default.  Leave  to  renew  a  motion  may  be 
given  after  the  original  motion  is  denied,  and  when  given  may  be 
acted  upon. 

Id.  a  Judge  of  the  Superior  Court  may,  at  chambers,  grant  all  orders  which 
are  usually  granted  upon  ex-parte  application. 

Appeal  from  Superior  Court,  San  Francisco. 

PUMmry  dt  Titus  for  appellants. 

W,  S.  McPheters  and  u,  J.  Coffey  for  respondents. 

By  the  Court  : 

Leave  to  renew  a  motion  may  be  given  after  the  original 
motion  is  denied,  and  when  given  may  be  acted  upon.  ''  In 
this  case  there  must  necessarily  have  been  an  application  to' 
the  Court  for  leave  to  renew  the  motion,  and  the  application 
mast  have  been  granted.  This  is  evident  from  the  fact  that 
the  Court  entertained  the  motion  for  an  order  to  show  cause, 
and  afterward,  when  the  principal  motion  came  on  to  be  heard, 
entertained  and  granted  it  against  the  objections"  of  the  op- 
posite party.     {Sowers  v.  Cherokee  Bob,  46  Cal.  286.) 

It  is  insisted  that  leave  to  renew  can  only  be  granted  by 
the  Court,  and  not  by  a  Judge  in  chambers.  But  a  Judge  of 
the  Superior  Court  may,  at  chambers,  grant  all  orders  which 
are  usually  granted  upon  ex-parte  application.  (C.  C.  P.  166.) 
Orders  to  show  cause  are  made  ex-parte.  The  final  order  was 
made  by  the  Court.  It  was  said  in  Doyle  v.  Ford  (44  Cal. 
635)  that  the  doctrine  of  res  adjudicata,  in  its  strict  sense, 
does  not  apply  to  motions  made  in  the  course  of  practice, 
and  the  Court  may,  upon  a  proper  showing,  allow  a  renewal 
of  a  motion  once  decided.  It  is  added  that  this  leave  will 
rarely  be  granted,  unless  it  appears  that  a  new  state  of  facts 
has  arisen  since  the  former  hearing,  or  that  the  then  existing 
facts  were  not  presented  by  reason  of  surprise  or  excusable 
neglect. 

But  this  is  not  a  determination  that  leave  may  never  be 
granted  upon  the  same  facts  more  fully  stated.  The  pant- 
ing or  refusing  of  leave  to  renew  the  motion  is  within  the 
legal  discretion  of  the  Court,  which  we  ought  not  to  interfere 
with  except  in  case  of  abuse. 
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No  point  is  made  by  appellants  as  to  the  sufficiency  of  the 
affidavit  of  the  defendant  as  an  ''  affidavit  of  merits. ' 

Upon  the  affidavits,  and  proffered  answer  of  the  applicanti 
we  cannot  say  the  Court  below  erred  in  granting  the  motion 
to  set  aside  me  default  judgment. 

The  portions  of  the  testimony  objected  to  were  not  entirely 
irrelevant. 

Order  appealed  from  affirmed. 


Department  ^o.  2. 


[Filed  AprU  14,  1883.] 
No.  8839. 

In  the  Matteb  of  the  Estate  of  PALOMABES,  Deceased. 

Adkinistaation — Abbionmbnt  to  Minob  Hubs — Notiox — ^Appkal.  Where 
it  appears  from  the  inventory  that  the  value  of  an  estate  does  not  exceed 
$1,500,  and  the  Administrator  petitions  to  assign  the  whole  property 
over  to  the  minor  children  (the  widow  assenting),  ^fter  paying  the  ex- 
penses of  the  last  illness,  f  aneral  and  administration  expenses,  notice 
to  general  creditors  is  not  necessary. 

Id.  The  trial  Court  found  in  the  case  that  the  necessary  notices  of  the  heariog 
of  the  petition  had  been  given  as  required,  which  finding  is  ooDfln- 
^   .  sive. 

Id. — AppBAisiNa  the  Estate.  The  reasonable  and  proper  exercise  of  the 
judgment  of  the  appraising  and  the  lower  Court  in  ascertaining  and 
fixing  the  value  of  an  estate  cannot  be  interfered  with  by  the  appel- 
late Court. 

Appeal  from  Superior  Court,  Los  Angeles  County. 

Gldssell,  Smith  dt  PaJtton  for  appellant. 
T,  H,  Howard  for  respondent. 

Mybige,  J.,  delivered  the  opinion  of  the  Court: 

The  deceased  died  intestate,  leaving  him  surviving  a  widow 
and  four  minor  children .  Letters  of  administration  were  regu- 
larly issued,  and  appraisers  duly  appointed.  An  inventory  and 
an  appraisement  were  duly  made  and  returned  on  the  14th  of 
February,  1882,  with  the  affidavits  required  by  the  Code,  from 
which  it  appeared  that  the  estate  of  the  deceased  consisted 
of  a  piece  of  land  of  the  value  of  11,440.  On  the  17th  of 
February,  1882,  the  administrator  presented  and  filed  a  peti- 
tion, stating  the  above  facts,  and  that  the  widow  had  property 
of  her  own,  and  did  not  require  any  allowance,  and  asking 
that  the  whole  of  the  property,  after  paying  the  expenses  of 
the  last  illness,  funeral  charges  and  expenses  of  administra- 
tion, be  assigned  for  the  use  and  support  of  the  minor  chil- 
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dien.  The  Court,  by  its  order  of  February  17th,  set  the  hear- 
ing of  the  petition  for  February  28,  1882,  and  directed  notice 
to  06  giyen  by  posting  in  three  public  places.  On  the  28th 
of  February  tne  Court  made  a  decree  assigning  the  whole  of 
the  property  for  the  use  and  support  of  the  minor  children. 
This  decree  recites  the  facts  above  stated;  also  that  due  notice 
of  the  hearing  had  been  given  as  required  by  the  previous 
order,  that  testimony  was  taken,  and  that  the  widow  nad  con- 
sented that  the  property  be  set  apart  to  the  children.  July 
12, 1882,  the  appellant,  Briswalter,  filed  a  petition  that  the 
decree  of  February  28th  be  set  aside,  alle^ng  that  no  publi- 
cation of  notice  to  creditors  had  been  given;  that  the  pro- 
ceedings to  have  the  property  set  apart  were  taken  for  the 
purpose  of  hindering,  delaying  and  defrauding  the  creditors 
of  deceased;  that  no  notice  was  given  of  the  proceedings 
beyond  posting  notices  at  the  County  Clerk's  office,  at  the 
County  Tax-collector's  office,  and  at  the  outer  door  of  the 
Court-room  of  the  -Court,  all  of  which  places  were  in  one 
building,  known  as  the  Court-house  building;  that  the  peti- 
tioner knew  nothing  of  the  proceedings  untu  long  after  the 
order  was  made;  and  that  the  property  was  of  far  greater 
value  than  $1,500.  On  the  hearing  of  this  petition  affidavits 
were  read  on  the  part  of  petitioner  stating  the  value  of  the 
land  to  be  far  in  excess  of  $1,500,  and  on  the  part  of  the  re- 
spondents stating  the  value  to  be  less  than  $1,500,  and  the 
Court  denied  the  prayer  of  the  petition.  Fronl  this  order  or 
denial  the  petitioner  appeals. 

For  the  decision  of  this  appeal  it  is  necessary  only  to  say 
that  no  notice  to  general  creditors  was  required  to  be  given; 
and  that  the  proceedings  appear  to  have  been  regular.  Ac- 
cording to  Section  1469  C.  C.  P.,  if,  on  the  return  of  the  in- 
ventory, it  shall  appear  therefrom  that  the  value  of  the  whole 
estate  does  not  exceed  $1,500,  if  there  be  a  widow  or  chil- 
dren, or  both,  notice  is  to  be  given  by  posting  or  otherwise, 
as  the  Court  or  Judge  may  direct;  and  if,  on  uie  hearing,  the 
Court  finds  the  value  not  to  exceed  $1,500,  it  shall,  by  de- 
cree, assign  for  the  use  and  support  of  the  widow  and  chil- 
dren the  whole  of  the  estate,  after  the  payment  of  the  ex- 
penses of  the  last  illness,  funeral  charges,  and  expenses  of 
administration,  and  there  must  be  no  further  proceedings  in 
the  administration  unless  further  estate  be  discovered.  In 
this  case  it  did  not  appear /rom  the  inverUory  that  the  value 
of  the  whole  estate  did  not  exceed  $1,500,  and  on  the  hear- 
ing the  Court  found  that  notice  had  been  given  as  required 
(thereby  determining,  as  it  had  the  right  to  do,  that  the  places 
of  posting  were  three  public  places  in  the  county),  and  after 
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hearing  evidence  found  that  the  value  of  the  property  did  not 
exceed  $1,500.  Admitting  that  the  Court  below  could,  if  it 
had  been  imposed  upon  by  a  false  inventory  and  appraise- 
ment, or  by  false  testimonv  on  the  hearing,  have  set  aside 
the  decree  of  February  28th,  we  see  no  ground  for  doubting 
the  correctness  of  the  ruling  in  this  case.  The  proceedings 
appear  to  have  been  regular  and  according  to  law.  The 
Statute  has  confided  to  the  appraisers  in  the  first  instance, 
and  to  the  Court  in  the  second  instance,  the  duty  of  ascer- 
taining and  fixing  the  value;  and  the  reasonable  and  proper 
exercise  of  their  judgment  cannot  be  interfered  with. 

Order  affirmed. 

We  concur :  Thornton,  J.,  Sharpstein,  J. 


In  Bane. 


[Filed  June  6,  1883.] 
No.  8521. 
CITY  AND  COUNTY  OF  SAN  FKANCISCO,  Respondent, 

V. 

J.  D.  FRY,  Appellant. 

Taxation  ov  Mikzng  Stocks.  Shares  of  stock  in  mining  corporations  whoie 
property  is  in  another  State  held  by  citizens  of  this  State  are  taxable 
here,  notwithstanding  the  corporation  has  paid  taxes  on  its  property 
in  another  State.  Section  3640  of  the  Political  Code  applies  oiUy  to. 
corporations  Whose  property  is  in  this  State.  Our  system  of  reTenve 
laws  is  entirely  independent  of  the  laws  of  any  other  State. 

Appeal  from  Superior  Court,  San  Francisco. 

J,  P.  Bell  for  respondent. 

W.  H.  Sears  and  0.  8.  Barber  for  appellant. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 

Action  to  recover  taxes.  The  assessment  on  which  this  ac- 
tion was  brought  was  for  **  mining  stocks"  (the  property  was 
so  described  in  the  assessment  book  or  roll)  for  the  fiscal 
year  1876-77.  The  case  was  heard  below  and  is  argued  here 
on  the  following  facts  agreed  on : 

''That  at  the  time  this  action  was  commenced,  there  ex- 
isted on  the  assessment>roll  of  personal  property  for  the  fiscal 
year  1876-77  of  the  city  and  county  of  San  Francisco,  unpaid 
taxes  amounting  to  $1,062  and  accruing  interest;  that  the 
same  have  not  been  paid,  and  that  judgment  therefor  is  claimed 
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against  said  defendant,  and  that  the  following  Exhibit  '  A' 
relating  thereto,  is  a  complete  and  accurate  copy  of  the  said 
assessment-roll. 

**  That  the  assessment  from  which  the  aforesaid  taxes  had 
accrued  had  been  levied  for  the  said  fiscal  year  op,* mining 
stocks '  of  certain  mining  companies  incorporated  under  the 
laws  of,  and  having  their  principal  o£Bicesin,.the  State  of  Cal- 
ifornia. 

'*  That  the  taxes  sued  upon  in  this  action  were  assessed  and 
levied  upon  mining  stocks  of  certain  mining  corporations, 
whose  entire  tangible  property  was  situated  in  the  State  of 
Nevada^  and  was  taxed  under  the  laws  of  that  State,  and  were 
wholly  paid  by  the  companies  for  that  year." 

Exhibit  A  referred  to  above  shows  an  assessment  of  prop- 
erty described  as  * '  mining  stocks  "  and  valued  at  $50,000. 

It  is  contended  that  as  tiie  tangible  property  belonging  to 
the  corporations  in  which  the  defendant  owned  shares  was 
situate  in  and  taxed  in  the  State  of  Nevada,  and  the  taxes 
paid  there  by  the  corporations,  that  it  could  not  be  subject 
to  taxation  here. 

1.  It  is  said  that  such  shares  were  not  subject  to  taxation 
in  this  State,  by  virtue  of  the  provisions  of  Section  3640  of 
the  Political  Code.  This  section  only  applied  to  corporations 
whose  property  is  situate  in  this  State.  The  Legislature 
could  pass  no  laws  which  would  operate  in  the  State  of  Ne- 
yada,  and  it  could  not  be  held  as  law  that  the  Legislature  of 
Galifomia  was  engaging  in  its  appropriate  work  of  legisla- 
tion with  regard  to  property  situate  in  another  State. 

The  presumption  relied  on  in  Burke  v.  Badlam,  57  Oal. 
594,  cannot  be  relied  on  here.  If  anj  of  the  property,  in- 
elnding  the  franchise  of  the  corporations  referred  to,  have 
been  assessed  in  this  State,  it  was  readily  susceptible  of  proof. 
It  does  not  appear  in  the  case  by  any  finding  or  admission 
that  such  was  the  case,  and  it  would  be  an  unheard-of  pro- 
ceeding to  reverse  the  judgment  of  the  Court  below  en  a  dis- 
putable presumption,  imported  into  tha  case  in  this  Court, 
with  nothing  in  the  record  to  justify  it.  Every  intendment 
nrnst  be  made  to  sustain  the  correctness  of  the  action  of  the 
Court  a  quo.  Error  cannot  be  presumed.  It  must  be  shown 
by  the  record  and  pointed  out  by  him  who  avers  that  it 
exists. 

2.  It  is  further  urged  that  to  tax  the  shares  in  this  State, 
when  the  property  of  the  corporations  is  taxed  in  the  State 
of  Nevada,  would  be  double  taxation.  But  the  inhibition  of 
double  taxation  only  applies  to  such  taxation  made  by  the 
rane  State  or  Oovemment.    There  is  double  taxation  or 
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**  duplicate  taxation,"  as  it  is  sttled  by  Jnd^e  Cooley,  which 
is  wnolly  inadmissible  under  any  Constitution  lequiring 
equality  and  uniformity  in  taxation.  "By  duplicate  taxa- 
tion in  this  sense,"  says  the  learned  author  above  named,  '^is 
understood  the  requirement  that  one  person  or  any  one  subjeet 
of  taxation  shall  directly  contribute  twice  to  the  same  bur- 
den, while  other  subjects  of  taxation  belonging  to  the 
same  class  are  required  to  contribute  but  once."  (Qooley 
on  Taxation,  p.  164.) 

It  will  be  seen  that,  in  this  State,  the  ^ares  of  the  corpo- 
ration alone  are  taxed.  Its  property  is  not  here  assessed. 
Conceding  that  taxation  of  the  snares  and  property  of  a  cor- 
poration by  the  State  of  California  would  be  double  taxation, 
there  is  here  no  taxation  of  that  make. 

Very  similar  to  this  case  is  that  of  Dwight  v.  Mayor  ete. 
of  Boston,  12  Allen,  316.  A  statute  of  the  State  of  Massa- 
chusetts required  that,  in  assessing  the  stockholders  for  their 
shares  in  any  manufacturing  corporation,  "there  shall  first 
be  deducted  from  the  value  thereof  the  value  of  the  ma- 
chinery and  real  estate  belonging  to  such  corporation." 
Dwight,  a  citizen  of  Boston,  had  been  assessed  upon  shares 
of  stock  owned  by  him  in  a  manufacturing  corporation,  es- 
tablished in  the  State  of  Maine,  without  any  deduction.  He 
asked  for  the  deduction  prescribed  by  the  statute  above- 
mentioned  from  the  value  of  his  shares  in  the  Maine  corpo- 
ration, and  it  was  contended  that  Dwight  would  be  douWy 
taxed  without  such  deduction.  The  Court  refused  it,  hold- 
ing that  such  shares,  if  owned  by  a  citizen  of  Massachu- 
setts, were  taxable  therein  at  their  full  value,  without  the 
deduction  asked;  that  the  statute  referred  to  did  not  relate 
to  corporations  existing  in  other  States.  The  Court  said: 
''The  clause  in  this  section  of  the  statute  requiring  a  deduc- 
tion of  the  value  of  machinery  and  real  estate  is  not  to  be 
taken  as  a  general  provision,  reflating  the  taxation  of  all 
shares  iii  manufacturing  corporations  wherever  the  corpora- 
tions may  be  situated,  but  as  directly  connected  with  the  pre- 
vious clause,  requiring  the  assessment  of  the  machinery  and 
real  estate  in  the  towns  where  the  machinery  is  situated  and 
employed.  That  provision  can  only  be  applicable  to  manu- 
facturing corporations  established  within  this  common- 
wealth, as  it  is  only  in  relation  to  such  corporations  that  our 
Legislature  could  so  require.  As  to  them,  having  provided 
for  taxation  of  a  certain  part  of  the  capital  in  the  towns  in 
which  they  were  situated,  the  statute  requires  a  deduction 
of  a  like  amount  from  the  value  of  the  snares,  in  order  to 
avoid  double  taxation  in  this  commonwealth  of  property 
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wholly  taxable  here.  But  oar  whole  system  of  taxation,  as 
established  and  practiced,  is  to  disregard  the  liability  of 
shares  in  foreign  corporations  to  taxation  in  the  States  where 
they  are  situated.  Thns  shares  in  foreign  railroad  corpora- 
tions held  by  citizens  of  this  State  are  fully  taxed  here,  and 
no  deduction  is  made  for  any  taxation  to  which  the  corpora- 
tions are  subject  in  the  States  where  they  are  situated.  So 
it  is  in  regard  to  shares  held  by  our  citizens  in  banks,  insur- 
ance companies  and  other  moneyed  corporations  situated  in 
other  States.  Such  shares,  when  held  by  our  citizens,  are 
here  treated  as  so  much  personal  estate,  following  the  person 
of  the  owner  and  taxable  at  their  full  yalue  in  this  common- 
wealth, regardless  of  what  may  be  the  foreign  law  as  to  taxa- 
tion of  the  capital  or  any  part  of  it  elsewhere."  (See  State 
Tax  on  Foreign-held  Bonds,  16  Wall.  323-4;  18  Am.  L.  Beg. 
for  1879,  N.  S.,  and  cases  there  cited.) 

The  aboye-quoted  remarks  are  true  of  the  system  of  taxa-  rj 

tion  established  in  this  State.     Our  system  of  reyenue  laws  t 

18  entirely  independent  of  the  laws  of  any  other  State. 

Judgment  and  order  affirmed. 

We  concur:    McKee,  J.,  Myrick,  J.,  McKinstry,  J. 


Depabtment  No.  1. 


[FUed  May  24,  1883.] 

No.  7803. 

PAULSON,  Appellant,  v.  NUNAN,  Eespondent. 

ExBCunoH — Shkbitf — Attaghmkiit — Findings. 

Appeal  from  District  Court,  San  Francisco. 

B,  8.  Brooks  and  Wm.  Leviston  for  appellant. 

C.  Barbour  for  respondent. 

By  the  Coubt  : 

Appellant  claimed  the  horses  in  controyersy  as  exempt 
from  execution.  The  Court  found  ^'  they  were  not  exempt 
fzom  leyy  and  sale  under  attachment  or  execution."  The 
horses  were,  therefore,  rightfully  taken  by  the  defendant,  as 
an  officer,  under  the  writs  of  attachment  issued  against  the 
appellant.     The  finding  coyered  the  issue  and  was  sufficient. 

Judgment  and  order  affirmed. 
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Abstracts  of  Eecent  Decisions. 

Spechfio  PsBFOBBfANCE.  (1.)  Specific  performance  of  a  oontraet 
to  deliver  mining  stocks  of  an  uncertain  value  will  be  enforced 
in  equity,  there  not  being  an  adequate  and  clear  remedy  at  law. 
(2.)  A  contract  which  is  only  binding  upon  one  party  thereto 
until  the  performance  of  some  act  by  die  other  party,  may  be  re- 
voked at  any  time  prior  to  the  performance  of  the  condition,  but 
after  condition  pei^ormed  it  becomes  binding  and  enforceable. 
Objection  to  jurisdiction  on  the  ground  of  want  of  mutuality  of 
remedy  must  be  made  in  the  Court  below.  It  comes  too  late 
when  first  made  in  Court  of  review. — Fruj^  el  al,  v.  Houghton  d 
al ,  Sup.  Ct  of  Colorado,  Dec.  1882. 

Mortgage — Usuby — Limttations.  In  suits  to  enforce  the  lien 
of  a  mortgage  for  the  satisfaction  of  the  debt  secured  by  it,  if 
the  debt  is  barred  by  the  Statute  of  Limitations  the  foreclosure 
suit  is  barred,  but  not  otherwise,  tot  the  mortgage  is  a  mere 
incident  of  the  debt.  The  defense  of  usury  cannot  avail  a  party 
where  the  statute  upon  which  such  defense  is  based  has  been 
constitutionally  repealed,  on  the  continued  existence  of  which 
alone  the  defense  rests.  In  an  action  for  foreclosure,  where  the 
contract  on  which  the  judgment  was  founded  stipulated  for  no 
rate  of  interest,  the  interest  reserved  being  added  to  the  prin- 
cipal in  the  note  itself,  the  decree  should  not  allow  interest  on 
the  debt  greater  than  the  legal  rate.  The  amount  of  the  decree 
should  be  the  sum  actually  due  on  the  mortgage  debt  at  the 
date  of  its  maturity,  with  interest  thereon  at  the  legal  rate  per 
annum  till  the  time  of  the  decree,  giving  proper  credits  for 
payments  made  on  account  from  time  to  time. — Ewell  v.  Daqgs, 
U.  S.  Sup.  Ct.,  2  S.  C.  Rep.  408. 

Criminal  Law — SELEonoN  of  Grand  Jurors — Indiotmrkt.    In 
^^e  selection  of  a  grand  and  petit  jury  for  Baltimore  County, 
'I'j^^r  the  provisions  of  the  Act  of  1870,  chap.  220,  one  of  the 
tion  weight  names  drawn  for  the  general  panel  was  that  of  a  non- 
^lesident  of  the  county.     This  name  was  not,  however,  among 
those  which  were   drawn  as  grand    jurors.     Held:  Ist.  That 
whatever  weight  the  non-residence  of  the  party  might  have  had 
in  determining  his  own  qualification  as  a  petit  juror,  it  had  no 
substantial  bearing  upon  the  qualifications  or  fitness  of  those 
actually  constituting  the  grand  jury.     2d.  That  the  statute  was 
to  be  regarded  mainly  as  directory  in  its  multifarious  provi- 
sions; and  unless  any  irregularities  incident  to  carrying  out  its 
directions  in  good  faith,  should  be  shown  to  materially  violate 
it,  or  so  affect  the  juries  as  to  prejudice  the  rights  of  the  citizen, 
these  irregularities  should  not  be  treated  as  fatal.     3d.  That 
the  irregularity  in  this  instance  was  no  ground  for  a  plea  in 
abatement  to  an  indictment  found  by  said  grand  jury. — State  v. 
Glasgow,  Md.  Ct.  App.,  Dec,  1882. 
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Cuirent  Topics. 


TITLE  TO  A  METEOR. 

From  the  Kentucky  Law  Journal  we  clip  the  following: 

"  An  action  has  been  brought  to  determine  the  ownership  of  a 
meteoric  stone  which  recently  fell  in  Emmett,  Iowa.  The  owner 
of  the  land  on  which  it  fell  claims  that  it  is  his,  because  it  fell  on 
his  land,  and  the  man  who  saw  it  fall  and  dug  it  up  also  claims 
it."    We  would  suggest  that  the  title  is  in  nubibiis. 


CONKLING'S  ELOQUENCE. 

The  recent  speech  of  ex-Senator  Conkling  before  the  U.  S. 
Sup.  Ct.,  in  County  of  San  Mateo  v.  Sou.  Fac.  B.  Co,,  is  said  to 
hare  been  **  a  masterly  legal  argument  and  also  a  great  piece  of 
forensic  eloquence/'  although  the  question  involved  was  prosy, 
and  related  only  to  the  right  of  a  State  to  impose  an  unequal 
tax  on  a  railroad  within  its  limits.  Mr.  Conkling  argued  that 
the  Fourteenth  Amendment,  which  was  intended  by  its  framers 
to  secure  equal  rights  to  the  Southern  negroes,  can  now  be  in- 
voked by  corporations  against  discriminating  State  legislation, 
and  that  it  was  not  for  the  negro  or  Mongolian,  or  a  makeshift 
of  a  partienlar  exigency,  but  that  it  is  a  great  charter  of  right, 
establiabing  a  principle  of  justice  for  all  men  and  all  time.  "All 
that  wisdom  and  science  in  legislation  can  do  is  to  establish  just 
principles  and  laws;  this  done,  every  case  which  afterward 
falls  within  them  is  a  case  for  which  they  were  established.  A 
tree,  a  fountain,  a  lamp,  set  in  the  public  way,  a  beacon  on  a 
cliiT,  a  buoy  on  the  sea — ^for  whatsoever  sake  first  thought  of  or 
provided — ^becomes  the  benefaction  and  common  property  of 
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wayfarers,  whoever  they  may  be.  To  the  Mongolian  and  Cau- 
casian, as  well  as  to  the  African,  the  (Constitution  says  'Humam 
nihil  a  me  alienum  piUo.' 

*  The  band  that  rounded  Peter's  dome, 
And  groined  the  ayles  of  Christian  Rome, 
Wrought  in  a  sad  sincerity; 
He  builded  better  than  he  knew.' 

"  Those  who  devised  the  Fourteenth  Amendment  wrought  in 
grave  sincerity.  They  may  have  builded  better  than  they  knew. 
They  vitalized  and  energized  a  principle  as  old  and  everlasting 
as  human  rights.  To  some  of  them  the  sunset  of  life  may  have 
given  mystical  lore.  They  builded,  not  for  a  day,  but  for  all 
time;  not  for  a  few,  or  for  a  race,  but  for  man.  They  planted 
in  the  Constitution  a  monumental  truth  to  stand  four-squared, 
to  whatever  wind  might  blow.  That  truth  is  but  the  golden 
rule  so  intrenched  as  to  curb  the  many  who  would  do  to  the  few 
as  they  would  not  have  the  few  do  to  them.  If  it  be  true  that 
new  needs  have  come;  that  wrongs  have  arisen  or  shall  arise, 
which  the  framers  in  their  forebodings  never  saw,  wrongs 
which  shall  be  righted  by  the  words  they  established,  then  all 
the  more  will  those  words  be  sanctified  and  consecrated  to  hu- 
manity and  progress."  It  is  difficult  to  estimate  the  full  strength 
and  effectiveness  of  a  speech  by  reading  short  extracts  from  it, 
still  this  is  given  by  its  admirers  as  a  fair  sample  of  the  whole 
article;  it  seems  not  at  all  remarkable,  and  certainly  not  compara- 
ble to  any  of  Mr.  Webster's  speeches  with  which  Mr.  Conkling*s 
friends  want  to  class  it. — Ky.  L.  Rep.  and  Journal. 


AN  IMPORTANT   DECISION, 

The  Supreme  of  the  United  States  has  rendered  an  important 
decision,  w}iich  has  been  the  subject  of  comment  among  lawyers 
in  the  executive  departments.  The  cashier  of  a  national  bank 
in  St.  Louis,  Mo.,  swore  before  a  notary  public  that  certain 
returns  made  to  the  comptroller  of  the  cflrrency  were  true, 
while  in  fact  they  were  false.  The  cashier  was  indicted  for 
perjury.  He  demurred  to  the  indictment  on  the  technical 
ground  that,  under  the  laws  of  the  United  States,  a  notary 
public  is  not  an  officer  or  person  competent  to  administer  such 
oath.  The  opinion  of  the  Oourt  sustains  his  demurrer. — Wis. 
Legal  News. 
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Supreme  Court  of  Galifomia. 


In  Bank. 


[FUed  June  4,  1883.] 
No.  8531. 

BABBOILHET,  Bespondent,  v.  FISCH  btal.,  Appellants. 

brsoxiTEircT — ABsiomnKT  roB  Bknsfit  ov  GiuEDrroBfl.  The  Insolyent  Law 
of  1880  does  not  repeal  the  proTisions  of  the  Oode  relating  to  '*as» 
aignmentsfor  the  benefit  of  creditors."  » 

Id.  a  mere  mistake  in  compntation  in  inventorying  the  indebtedness  will 
not  TiUate  the  assignment.  There  is  nothing  more  than  that  appar- 
ent in  this  case. 

Appeal  from  Superior  Ooort,  Ban  Francisco. 
Stephen  O.  Nye  and  York  &  WhUworth  for  appeUants. 

Title  m ,  Part  II,  Division  IV  of  the  Civil  Code  providing 
for  assignments  for  the  benefit  of  creditors,  was  repealed  by 
the  Insolvent  Law  of  1880,  which  provides  that  all  Acts  and 

irts  of  Acts  in  conflict  with  this  Act,  are  thereby  repealed. 

Tittell's  Sup.  Codes  and  Stat.,  Sees.  15,  547;  Edwards  y. 

liicheU  et  al.,  trustee,  1  Gray,  239;  Wylea  v.  Bealea,  id.  236; 
Smith  V.  SuMivan,  71  Maine,  153.)  §  The  assignment  law  is 
especially  in  conflict  with  the  Articles  of  the  Insolvent  law 
providing  for  involuntary  insolvency.  3  An  assignment  of 
property  without  consideration  beyond  the  acceptance  of  the 
trust  by  a  debtor  to  a  trustee  for  the  benefit  of  creditors  was 
void  at  common  law  as  to  all  creditors  not  assenting  thereto. 
(Sioan  V.  CrciftSy  124  Mass.  463;  RusseU  v.  Woodtoard,  10 
Pick.  13;  Fall  River  Iron  Works  y.  Groade,  15  Pick.  11;  Stan- 
field  y.  Simmons  et  al.,  12  Gray,  442;  Widgerly  v.  Haskell,  4 
Am.  Decis.  41;  Naylar  v.  ForscUck,  4  Day,  146;  and  Edwards 
V.  MUcheR  and  Wyles  v.  Beats,  supra.) 

The  assignor  did  not  file  a  full  or  true  inventory,  and  en- 
deavored to  pay  certain  of  his  creditors  more  than  was  their 
due,  and  hence  the  assignment  was  void.  (Civil  Code,  3465; 
Juleand  v.  Baihbone,  89  N.  T.  375;  In  re  Leahy,  8  Dayly,  N. 
T.  124;  Britton  v.  Ijoring,  45  N.  T.  51;  Hedandy.  Hoagland, 
10  Neb.  611;  Thomas  v.  Lawber,  14  Pa.  Stat.  438;  Page  y. 
Smith,  24  Wis.  368.) 

(e.)  The  deed  of  assignment  could  convey  but  an  inchoate 
title,  and  the  inventory  was  necessaiy  to  complete  it,  and  as 
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an  inventory  was  not  filed  in  accordance  with  the  provisions 
of  the  Code  under  which  the  plaintiff's  assignor  assamed  to 
act,  the  assignment  was  never  completed.  (See  Juleand  v. 
Bathbone,  supra.) 

It  is  the  policy  of  the  law  in  California  to  disconrage  as- 
signments in  trust  for  the  benefits  of  creditors.  (CAever.  v 
Say,  53  Cal.  472;  Adams  v.  Wood,  8  Oal.  158;  Sees.  3457, 
3459,  3465,  3468,  Civil  Code.) 

E.  J,  Pringle  for  respondent. 

This  Court  has  already  disposed  of  the  first  point  made  by 
appellants. 

In  the  case  of  Heckt  v.  Oreen  (Aug.  22, 1882),  the  question 
whether  the  sections  of  the  Civu  Code,  providing  for  an  as- 
signment for  the  benefit  of  the  creditors  were  superseded  bj 
the  Insolvent  Act  of  Oct.  9,  1880,  came  up  directly,  was 
fully  represented,  and  was  decided  in  favor  of  the  respondent. 

''  The  (]^uestion  of  fairness  and  bonajides  of  the  transaction 
is  a  question  of  fact  for  the  jury."  {Wilson  v.  Pearson,  20 
HI.  87;  Nimmo  v.  KayUndall,  85111.  476;  HalseyY.  WhUneg, 
4  Mason,  206;  St^eens  v.  BeU,  6  Mass.  343;  Haven  v.  Rvchwrdr 
son,  5  N.  H.  113.) 

**The  want  of  a  schedule  of  property  is  sometimes  re- 
garded as  a  circumstance  of  fraud,  but  the  absence  of  a 
schedule  has  never,  we  believe,  been  held  sufficient  of  itself 
to  avoid  a  conveyance  of  this  sort."  {Forbes  v.  ScanntU, 
13  Cal.  288;  Coots  v.  Chamberlain,  39  Mich.  565.) 

*'  On  what  ground  it  could  ever  have  been  supposed 
that  the  want  of  a  schedule  of  the  property  was  concinsiYe 
evidence  of  a  fraudulent  purpose  in  the  assiRunient  is  not 
easy  to  imagine."  {Haven  v.  Richardson,  5  N.  15.  124;  Rob- 
ins V.  Embry,  1  S.  &  M.  Ch.  207;  Meeker  v.  Sanders,  6  Iowa, 
61.) 

Stephen  O.  Nye  and  York  &  WhUtoorth  for  appellant  in 
reply. 

The  findings  of  the  lower  Court  are  attacked.  It  appeals 
by  the  inventory  that  the  assignor  is  indebted  to  Mrs.  Grand- 
voinet  in  the  sum  of  $3,500  for  ''money  loaned  and  inter- 
est," while  the  evidence  shows,  beyond  any  conflict,  that  the 
assignor  owed  Mrs.  Grandvoinet  but  $315,  one  installment 
on  a  life  annuity.  She  was  66  years  old.  The  assignor  tes- 
tified: ''I  considered  that  the  same  as  the  other,  beeanise  I 
did  not  know  if  I  was  able  to  pay  or  not,"  showing  that  the 
discrepancy  was  deliberate  and  intentional. 

The  cases  cited  by  respondent's  counsel  are  not  in  point 
Under  our  assignment  law  (assuming  it  to  be  in  force)  the 
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defects  in  the  assignment  prooeedings  render  this  assign- 
ment ipso  facto  void. 

Forbes  t.  Scannell  was  a  common-law  assignment  made  in 
China.  Coaies  v.  Chamberlain  was  under  a  law  where  no 
schednle  was  required  tcr  be  filed;  and  so  in  all  the  cases 
cited  by  respondent,  the  issues  were  formed  on  the  question 
of  fraudulent  intent^  and  the  statute  laws  of  the  State  where 
they  were  rendered  were  entirely  different  from  our  own. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 

In  Dresbach  v.  Eta  Creditors  (11  Pac.  C.  L.  J.  69)  it  was 
held  that  the  Code  which  provides  for  ''  Assignments  for  the 
Benefit  of  Creditors"  (C.  C,  Tit.  HI,  Pt.  11,  Div.  IV)  was 
not  repealed  by  the  Insolvent  law  of  1880,  which  contiuns  a 
provision  that  all  Acts  and  parts  of  Acts  in  confiict  with  it 
are  repealed. 

Conceding  that  the  assignor  in  some  instances  inventoried 
his  indebtedness  to  some  of  the  creditors,  for  whose  benefit 
said  assignment  was  made,  too  high,  we  do  not  think,  in  the 
absence  of  any  evidence  that  that  was  designedly  done,  the 
assignment  should  be  held  void  for  that  reason.  A  mere 
mistake  of  computation  ought  not  to  vitiate  such  an  assign- 
ment, and  we  are  not  prepared  to  say  from  an  inspection  of 
the  record  that  there  is  anvthing  more  than  that  apparent  in 
this  case.  The  Court  below  found  that  there  was  not,  and 
we  must  presume  that  the  evidence  justified  that  finding  un- 
less the  contrary  appears. 

Order  appealed  from  affirmed. 

We  concur:  Myrick,  J.,  McKee,  J.,  Thornton,  J.,  McKin- 
stry,  J. 


Depabtmekt  No.  2. 


[Filed  June  4,  1883.] 

No.  8531. 

BABBOILHET  v.  FISCH. 
By  the  Coubt: 

The  questions  raised  by  the  record  herein  are  the  same  as 
those  decided  by  the  Court  in  Bank,  in  BarroUhet  v.  Fisch^ 
No.  8531;  and  on  the  authority  of  that  case  the  order  ap- 
pealed from  in  this  case  is  affirmed. 

Order  affirmed. 
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Depabtment  No.  1. 


[PDed  May  SO.  1883.] 

No.  7773. 

MoINTTRE,  Appellant,  v.  TRA.UTNEB,  Respondent. 

Meghamiob'  Lirar — Tun  ov  Filxno.  Defendant  noiifled  plaintiff  (ooDtraetor) 
that  the  «  pipes  leaked,"  and  that  he  would  not  accept  the  work  until 
he  (the  contractor)  had  put  the  pipes  into  better  shape.  Plaintiff 
perfected  the  job  and  filed  his  lien  within  the  statutory  time  from 
that  date.    EM,  that  the  notice  of  lien  was  filed  in  time. 

Id. — PZiBADiNo  AoBNGT.  As  a  matter  of  strict  pleading,  a  contract  made  hj 
an  agent  shonld  perhaps  be  alleged  to  have  been  made  by  the  prind* 
pal.  But  no  snch  recognition  of  the  maxim  '*  That  which  one  does 
by  another  he  himself  does"  is  requisite  to  the  validity  of  a  notice 
under  the  Mechanics'  Lien  law. 

Appeal  from  Superior  Court,  San  Francisoo. 

W.  H.  Hart  for  appellant. 

0.  T.  Shuck  for  respondent. 

By  the  Court  : 

The  jBippeal  is  from  an  order  of  the  Superior  Court  denying 
plaintins  motion  for  a  new  trial.  The  action  was  brought  to 
enforce  an  alleged  lien  for  work  done  bj  plaintiff  as  a  plumber, 
and  materials  by  him  furnished  and  used  in  a  building  of  de- 
fendant. At  the  conclusion  of  plaintiff's  evidence  defendant 
moved  for  nonsuit,  or  that  the  action  be  dismissed,  upon 
the  grounds  following:  ''That  said  lien  had  not  been  filed 
in  the  time  required  by  law,  and  that  plaintiff's  proof  di- 
rectly controverted  his  allegations  in  this  complaint  and  in 
his  notice  of  lien  in  this :  that  said  complaint  and  notice  of 
lien  set  forth  and  allege  that  plaintiff  was  a  sub-contractor 
for  the  work  for  which  ne  demands  payment  in  this  action, 
whereas  his  evidence  ^iven  on  this  trial  clearly  states  that  he 
was  the  sole  and  original  contractor;  that  as  the  plaintiff 
seeks  to  foreclose  a  sub-contractor's  lien,  and  as  his  testi- 
mony shows  he  was  an  original  contractor,  there  is  a  fatal 
variance  between  the  pleadings  and  his  proof."  The  Court 
below  granted  defendant's  motion,  to  which  ruling  plaintiff, 
appellant  here,  duly  excepted. 

1.  As  appears  by  plaintiff's  testimony — which  must  be  con* 
ceded  to  be  true  in  determining  the  propriety  of  the  non- 
suit—defendant, about  the  middle  of  February,  objected  that 
*'  the  job  was  not  satisfactory,  and  that  he  would  not  accept," 
etc. — that  *'  the  pipes  leaked,"  and  requested  plaintiff  "to go 
and  put  them  in  proper  shape."    The  leaking  was  stopped 
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and  the  work  perfected  April  25,  1878.  The  lien  was  filed 
May  24,  1878.  Defendant  cannot  be  heard  to  say  that  the 
additional  work,  done  at  his  request  to  complete  the  contract, 
was  not  a  continuation  of  the  previous  work  and  done  under 
the  same  contract.     The  notice  of  lien  was  filed  in  time. 

2.  The  complaint  does  not  set  forth  that  plaintiff  was  a 
sub-contractor.  On  the  contrary,  it  sets  forth  an  original 
contract  between  plaintiff  and  defendant.  The  oral  testimony 
on  the  part  of  plaintiff  tending  to  prove  an  original  contract 
accords  with  the  averments  of  the  complaint. 

3.  Did  the  notice  of  lien  filed  by  plaintiff  fail  to  state  any 
of  the  material  matters  required  by  the  Code  to  be  stated  in 
a  notice  of  lien  filed  by  one  claiming  as  an  original  con- 
tractor? 

Section  1187  of  the  Code  of  Civil  Procedure  provides : 

"Every  original  contractor,  within  sixty  days  after  the 
completion  of  his  contract,  and  every  person,  saving  the 
original  contractor,  claiming  the  benefit  of  this  chapter,  must, 
within  thirty  days  after  the  completion  of  any  building,  im- 
provement or  structure,  or  after  the  completion  of  the  altera- 
tion or  repair  thereof,  or  the  performance  of  any  labor  in  a 
mining  claim,  file  for  record  with  the  County  Becorder  of  the 
county  in  which  such  property,  or  some  part  thereof,  is  sit- 
uated, a  claim  containing  a  statement  of  his  demand,  after 
deducting  all  just  credits  and  offsets,  with  the  owner  or  re- 
puted owner,  if  known,  and  also  th€tname  of  the  person  by 
whom  he  was  employed,  or  to  whom  he  furnished  the  ma- 
terials, with  a  statement  of  the  terms,  time  given,  and  con- 
ditions of  his  contract,  and  also  a  description  of  the  property 
to  be  charged  with  the  lien,  sufficient  for  identification,  which 
claim  must  be  verified  by  the  oath  of  himself,  or  of  some 
other  person." 

The  notice  of  claim  filed  by  plaintiff  contained  a  "state- 
ment of  his  demand  after  deducting  all  just  credits  and  off- 
sets." Also  the  "name  of  the  owner."  Also  the  name  of 
the  person  by  whom  he  was  employed,  "  and  to  whom  he  fur- 
nished the  materials,  with  a  statement  of  the  terms,"  etc., 
and  a  description  of  the  property  to  be  charged  with  the  lien. 

It  contains  a  statement  that  defendant  agreed  to  pay  the 
amount  to  be  paid  for  the  work  and  materials,  and  that  one 
George  Scheibel  was  the  name  of  the  contractor  who  "as 
such  contractor  a7id  as  agent  for  and  on  behalf  of  said  Traut- 
ner  (defendant)  entered  into  a  contract  with  said  Mclntyre 
(plaintiff)  under  and  by  which"  the  work  was  done  and  materi- 
als furnished. 

As  a  matter  of  strict  pleading  a  contract  made  by  an  agent 
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should,  perhaps,  be  alleged  to  have  been  made  by  the  prin- 
cipal. JDut  no  such  recognition  of  the  maxim  **  that  which 
is  done  by  another  he  himself  does  "  is  requisite  to  the  yalid- 
ity  of  a  notice  under  the  Mechanics'  Lien  law.  As  contrador 
Scheibel  had  authority  to  enter  into  a  sub-contract,  by  yir- 
tue  of  which  the  sub-<3ontractor  might  acquire  a  lien,  and  as 
an  agent  empowered  to  do  so,  he  was  authorized  to  enter  into 
an  original  contract  for  and  on  behalf  of  Trautner.  Scheibel 
swore  as  a  witness  that  defendant  requested  him  to  employ 

{)laintiff  to  do  the  work  for  which  the  latter  now  claims  the 
ien.  Such  work  and  materials  constituted  no  portion  of 
the  work  and  materials  to  be  done  and  furnished  by  Scheibel 
by  the  terms  of  his  original  contract  with  defendant. 

The  notice  of  lien  is  not  vitiated  by  the  words  *  *  as  a  con- 
tractor.*'   Those  words  are  surplusage  and  do  not  detract 
from  the  effect  of  the  statement  that  Scheibel,  in  employing 
plaintiff,  acted  as  agent  for  the  defendant. 
The  nonsuit  should  have  been  denied. 
Order  reversed  and  cause  remanded  for  a  new  trial. 


Department  No.  1. 


[Filed  May  30,  1883.] 
No.  7775. 
FANNING,  Appellant,  v.  LEVISTON  et  al.,  Eespondento. 

Stbbit  Afsbssubnt — OwiciAii  Gbadb  of  Yallejto  Stbbet.  The  ofSdftl 
grade  of  Yallejo  street,  between  Montgomery  and  Kearny,  San  Fnn- 
Cisco,  was  established  by  the  adoption,  in  1853,  of  tiie  Board  of 
Engineers'  report  and  the  passage  of  Ordinance  No.  608. 

Appeal  from  Superior  Court,  San  Francisco. 

J.  M.  Wood  for  appellant. 
Wm.  Leviston  for  respondents. 

McKee,  J.,  delivered  the  opinion  of  the  Court: 

Action  to  foreclose  a  street  assessment  in  San  Franciseo, 
for  the  grading  of  Vallejo  street,  on  "  Telegiaph  Hill,"  from 
Montgomery  to  Kearny. 

Upon  one  of  the  issues  raised  by  the  pleadings  the  Court 
found  that  the  grade  of  the  street  had  never  been  oflSciAlly 
established;  and  the  only  question  discussed  on  the  appeal 
is  that  this  finding  is  not  sustained  by  the  evidence. 

It  was  proved  by  evidence,  in  which  there  was  no  conflict, 
that  in  uie  year  1864  a  Board  of  Engineers  reported  in 
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writing  to  the  Common  Council  of  the  city  of  San  Francisco, 
grades  for  all  the  streets  of  the  city,  with  reference  to  a  basis 
which  had  been  fixed  and  adopted  by  the  Council  in  the  year 
1853.  The  Common  Council  adopted  the  report,  and  by 
Ordinance  No.  608  it  was  ordained  tibat  the  grades,  as  specifi- 
cally defined  by  the  report,  be  the  permanent  grades  of  the 
streets  of  the  city^.  That  part  of  the  ordinance  which  relates 
to  the  grade  and  intermediate  grades  of  Yallejo  street,  is  as 
follows : 

'*  Montgomery  and  Yallejo  streets,  one  hundred  and  fifteen 
feet  above  base. 

Eearny  and  Yallejo  streets,  one  hundred  and  forty-two 
feet  above  base. 

Montgomery  and  Greenwich  streets,  one  hundred  and 
thirty  feet  above  base. 

Eearny  and  Greenwich  streets,  two  hundred  and  thirty 
feet  above  base. 

Second  and  Townsend,  thirty  feet  above  base. 

Third  and  Townsend,  thirty  feet  above  base. 

Grades  of  points  of  streets  intermediate  between  crossings. 

On  Townsend  street,  265  feet  west  of  Second  street, 
between  Second  and  Third  streets,  68  feet  over  base. 

On  Townsend  street,  285  feet  west  of  Second  street,  68 
feet  above  base. 

On  Greenwich  street,  between  Dupont  and  Eearny,  137 
feet  6  inches  east  of  Dupont,  162  feet  above  base. 

On  Greenwich  street,  between  Dupont  and  Eearny,  68 
feet  9  inches  west  of  Eearny,  206  feet  above  base." 

Accompanying  the  report  of  the  engineers  were  certain 
profiles,  on  which  were  drawn  lines  of  the  grades  of  the 
streets,  and  marked  figures  of  the  heights  of  the  grades  from 
the  base;  and  the  profiles  as  part  of  the  report  were  incor- 
porated into  the  ordinance.  But  the  profile  of  the  grade  of 
Yallejo  street  shows  that  the  blue  line  indicating  the  grade 
was  not  continued  from  Montgomery  to  Eearny  street.  A 
break  occurs  in  the  line  between  those  intermediate  streets, 
and  instead  of  the  blue  line  of  the  grade  there  is  given  a 
dotted  line,  which  is  explained  by  a  note  to  the  report  incor- 
porated in  the  ordinance,  as  follows: 

"Note. — On  the  official  profile,  where  dotted  lines  occur 
(in  blue),  or  surface  lines  are  left,  the  grade  defers  to  the 
surface. 

Upon  this  it  is  contended  that  there  was  no  grade  reported 
or  established  on  Yallejo  street  between  Montgomery  and 
Eearny. 
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But  the  figures  of  the  profile  at  the  ends  of  the  dotted 
line  represented  the  heights  of  the  grade  of  the  street  from 
the  base  of  the  citj^  and  the  dotted  line  represented  the 
grade-line  from  Montgomery  to  Kearny,  as  the  surface  or 
middle  line  of  the  street.  In  other  words,  the  grade  of 
Yallejo  street  from  Montgomery  to  Kearny,  along  the  dotted 
line,  **  defers  to  the  surface."  The  natural  surface  of  the 
hill  at  those  points  corresponded  to  the  heights  of  the  grade 
at  the  same  points  above  the  base  of  the  city,  and  the  level 
of  the  surface  indicated  by  the  points  and  the  figures  was  the 
line  of  the  grade.  To  that  level  it  might  have  been  neces- 
sary, in  grading  the  street,  to  cut  down  the  hill  on  one  side 
and  fill  up  on  the  other. 

It  follows,  when  the  city  adopted  the  profiles  accompanjins 
the  report  of  the  Board  of  Engineers,  which  was  incorporated 
in  Ordinance  No.  608,  and  ordained  that  the  grades,  as  specifi- 
cally defined  in  the  report,  should  be  the  permanent  grades 
of  the  streets  of  the  city,  that  the  grade  of  the  street  in 
question  was  officially  established. 

Judgment  and  order  reversed,  and  cause  remanded. 

I  concur:  Boss,  J. 

I  concur  in  the  judgment:  McKinstry,  J. 


In  Bane. 

FFiled  May  28,  1883.1 
No.  7238. 
ADAMS  ET  AL.,  Eespondents,  v.  DOHRMAN,  Appellant. 

ScTNDAT — t^iTPBEHE  GouBT — Fraotioe.  The  Gonstitution  and  the  Statafce 
have  declared  that  the  Supreme  Oonrt  '*  shall  always  be  open  for  the 
transaction  of  business;"  consequent! j /i^d,  that  an  order  that  s  caom 
in  which  judgment  had  been  rendered  by  a  Department  be  heard  in 
bank  should  be  set  aside  where  it  appeared  that  it  was  made  on 
Monday,  the  31st  day  after  the  judgment  by  the  Department  The 
order  could  haye  been  made  on  Sunday,  the  90th  day.  and  it  should 
not  have  been  excluded. 

Appeal  from  Superior  Court.  San  Francisco. 

E.  8.  PUlsbtiry  for  respondents. 
J.  M,  Burnett  for  appellant. 

By  the  Court  : 

On  the  15th  day  of  December,  1882,  Department  One  of 
this  Court  affirmed  the  judgment  appealed  from  herein,  and 
on  the  15th  day  of  January,  1883,  the  Court  made  an  order 
that  the  case  be  heard  in  bank.     The  Constitution  (Seo.  2, 
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Art.  YI,)  provides  that  ''  where  a  cause  has  been  allotted  to 
one  of  the  Departments  (as  this  cause  was)  and  a  judgment 
thereon,  the  order  (that  the  same  be  heard  and  decided  in 
bank)  must  be  made  within  thirty  days  after  such  judgment, 
*  *  and  if  so  made  it  shall  have  the  effect  to  vacate  and 
Bet  aside  said  judgment.  ^  ^  ^  If  the  order  be  not  made 
within  the  time  above  limited  the  judgment  shall  be  final." 
The  respondent  now  moves  to  have  tne  order  of  January 
15,  1883,  vacated,  on  the  ground  that  it  was  not  made 
wUhin  thirty  days  after  the  judgment  of  the  Department  had 
been  pronounced.  As  to  the  fact  that  the  order  was  not 
made  within  the  time  prescribed  there  can  be  no  contro- 
versy. But  the  thirtieth  day  after  the  judgment  of  the 
Department  was  pronounced  fell  on  Sunday,  and  the  order 
was  made  on  the  following  Monday.  There  is  a  general  pro- 
vision in  the  Code  that  the  time  in  which  any  Act  provided 
by  law  is  to  be  done  is  computed  by  excluding  the  last  day  if 
it  be  a  holiday.  (0.  C.  P.  12.)  And  as  Sunday  is  a  holi- 
day, it  is  contended  by  appellant's  counsel  that  the  last  dav 
upon  which  an  order  that  this  case  should  be  heard  in  bank 
could  be  made,  being  Sunday,  it  must  be  excluded,  and  if 
excluded  the  order  made  on  the  following  day  was  made 
within  thirty  days  after  the  judgment  had  been  pronounced 
in  the  Department.  Whether  in  the  absence  of  other  pro- 
visions of  the  Code  and  the  Constitution  relating  to  this 
same  subject  that  would  be  so,  it  is  not  now  necessary  to 
decide,  because  the  Constitution  declares  that  this  Court 
t' shall  always  be  open  for  the  transaction  of  busi- 
ness," and  the  Legislature,  when  prescribing  on  what 
days  Courts  may  Be  held  and  judicial  business  trans- 
acted, provides  ''that  the  Supreme  Court  shall  always 
be  open  for  the  transaction  of  business, "  and  that 
provision  is  inserted  among  the  exceptions  to  the  general 
rale  that  no  Court  shall  be  open  or  transact  any  judicial 
business  on  Sunday.  (0.  C.  P.  133,  134.)  It  is  there- 
fore quite  clear  that  this  Court  might  have  been  open  for 
the  Ironsaction  of  business  on  the  last  of  the  thirty  days 
within  which  an  order  that  this  case  be  heard  in  bank  could 
be  made,  and  there  is  no  legal  reason  why  it  should  not 
have  acted  on  that  day,  and  consequently  no  reason  why 
the  judgment  of  the  Department  should  not  have  become 
final  at  the  expiration  of  that  day.  The  Court  is  not  required 
to  take  any  formal  action  in  regard  to  a  judgment  pro- 
nounced by  a  Department  within  tnirty  days  thereafter.  The 
Oonstitution  simply  limits  the  time  within  which  an  order 
that  it  be  heard  in  bank  may  be  made.    The  Court  may  act 
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or  not,  as  it  ohooses  within  that  time,  bat  it  cannot, 
after  the  expiration  of  that  time,  order  a  cause  to 
be  heard  in  bank.  That  the  framers  of  the  Oonstitntion 
did  not  intend  that  the  law  relating  to  holidays  should 
apply  to  this  Supreme  Court,  is  made  apparent  by  a  com- 
parison of  the  clause  of  the  Constitution  which  declares  that 
the  Supreme  Court  ''shall  always  be  open  for  the  transaction 
of  business,"  with  the  provision  that  the  Superior  Courts 
' '  shall  be  always  open  (legal  holidays  and  non-judicial  days 
excepted)."  The  provision  (Section  12  C.  C.  P.)  of  the  Code 
upon  which  appellant  relies  does  not  attempt  to  define  what 
days  shall  be  non-judicial.  But  that  is  done  in  Section  133, 
and,  as  before  stated,  the  Supreme  Court  is  expressly 
excepted  from  its  operation. 
Motion  granted. 
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[Filed  May  30, 1883.J 
No.  8165. 

BAYLY,  Eespondent,  v,  MUEHE,  Appellant. 

MOBTOAOB—  FOBRCIiOBUBB — ^FaBTIBS — HbIBS — ADMINIBTBATIOir.     HoilB  Of  tllA 

mortgagor  are  not  necessary  parties  to  a  foreclosure  against  hii 
exeontor  or  administrator. 

Appeal  from  Superior  Court,  San  Francisco. 

Stetson  &  Houghton  for  respondent. 
F.  J.  Castlehun  for  appellant. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

One  Baker  owned  a  tract  of  land  which  he  mortgaged  to 
one  Livermore,  and  then  died  intestate,  leaving  surviving 
him  certain  heirs-at-Iaw.  An  administratrix  of  his  estate  was 
appointed,  to  whom  the  mortgage  claim  was  presented,  and 
the  same  was  duly  approved  and  allowed.  Livermore  then 
commenced  suit  against  the  administratrix  to  foreclose  the 
mortgage.  To  that  suit  none  of  the  heirs  of  the  mortgagor 
were  made  parties.  The  proceedings  in  the  action  were 
regularly  had  and  taken,  and  resulted  in  the  entry  of  a  decree 
of  foreclosure  in  the  usual  form,  the  issuance  of  an  order  of 
sale,  the  sale  of  the  mortgaged  premises  pursuant  to  its 
directions,  and  the  execution  of  the  sheriff's  deed  in  doe 
course  of  time. 
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The  qnoBtion  is,  Did  the  title  to  the  property  pass  to  the 
purchaser  under  tiie  foreclosure  proceedings? 

At  the  time  of  Baker's  death  the  Statute  concerning 
descents  and  distribution  provided  that  "when  any  person 
having  title  to  any  estate,  not  otherwise  limited  by  marriage 
contract,  shall  die  intestate  as  to  such  estate,  it  shall  descend 
and  be  distributed  subject  to  the  payment  of  his  or  her  debts''  in 
the  manner  therein  stated,  and  at  the  same  time  another  pro- 
vision of  our  probate  svstem  was,  and  since  has  been,  as 
foUows:  "Actions  for  tne  recovery  of  any  property,  real  or 
personal,  or  for  the  possession  thereof,  and  all  actions 
founded  upon  contracts,  may  be  maintained  by  and  against 
executors  and  administrators,  in  all  cases  in  which  the  same 
might  have  been  maintained  by  or  against  their  respective 
testators  or  intestates." 

If  Baker  had  lived  there  can  be  no  doubt  that  the  action 
for  the  foreclosure  of  the  mortgage  could  have  been  main- 
tamed  against  him,  and  that  ajudicial  sale  and  conveyance — 
the  proceedings  being  regular — would  have  passed  the  title 
of  the  proper^  to  the  purchaser.  If,  then,  an  action  for  the 
foreclosure  of  a  mortgage  is  founded  upon  contract,  the  same 
result  must  follow,  under  our  statute,  when  the  action  is 
brought  against  the  executor  or  administrator  of  the  testator 
or  intestate;  for  it  would  not  do  to  say  that  the  statute 
authorizes  the  maintenance  of  such  an  action  against  the 
executor  or  administrator  to  the  same  extent  as  it  might  have 
been  maintained  against  the  testator  or  intestate,  and  yet  to 
hold  that  a  sale  and  conveyance  made  in  pursuance  of  a 
decree  duly  rendered  in  such  an  action  passed  no  title.  The 
very  purpose  of  a  foreclosure  suit  under  our  system  is  to 
procure  a  legal  determination  of  the  existence  of  the  lien, 
the  ascertainment  of  its  extent  and  the  subjection  to  sale  of 
the  property  pledged  for  its  payment.  That  such  a  lien 
arises  out  of  contract  is  plain.  The  mortgage  itself  is  a  con- 
tract pledging  the  property  embraced  in  it  for  the  pavment 
of  the  debt  it  is  given  to  secure.  The  action  of  foreclosure 
is  founded  on  this  as  well  as  the  principal  contract  for  the 
payment  of  the  money,  and  the  statute  declaring  that /'all 
actions  founded  upon  contracts  may  be  maintained  bv 
and  against  executors  and  administrators  in  all  cases  in  which 
the  same  might  have  been  maintained  by  or  against  their 
respective  testators  or  intestates,"  we  must  hold  that  the 
executor  or  administrator,  as  the  case  may  be,  represents  the 
title  of  their  respective  testators  or  intestates  in  such  fore- 
closure suits,  and  that  the  statute  has  so  far  changed  the 
common-law  rule  as  to  render  it  unnecessary  to  make  the 
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heirs  parties.  It  has  even  been  held  in  this  State  that  a 
judgment  in  ejectment  against  the  administrator  concludes 
the  heirs,  although  not  parties  to  the  action.  {Cunningham 
V.  Ashley,  45  Cal.  486;  De  Halpin  v.  Oxarart,  68  Cal.  101.) 

Judgment  reversed  and  cause  remanded. 

We  concur:  McKinstrj,  J.,  McEee,  J. 


Department  No.  1. 


[Filed  May  30,  1883.] 
No.  7969. 

MACDOUGALL,  ^Vppellant, 

V. 

CENTRAL  E.  CO.,  Respondent. 

CoNT&XBUTOBT  NsoLiOBNCB — Damaoes — Instbuction — H0B8E  Gab.  Action 
for  damages  alleged  to  have  been  snstain^d  by  plaintiff  while  a  pas- 
senger on  defendant's  horse  ear.  Verdict  for  defendant.  Held,  the 
burden  of  proof  was  on  defendant  to  show  plaintiff  was  guilty  of  oon- 
tribntory  negligence,  unless  plaintiff  had  already  shown  snch  negli- 
gence; and  if  plaintiff  was  guilty  of  no  negligence,  still  defendant 
was  bound  to  exercise  a  great  degree  of  care  and  skill. 

Id. — Id.  The  Court  erred  in  charging:  **The  burden  of  proof  of  eatabliah- 
ing  her  case  is  on  the  plaintiff,  and  she  must  show  that  the  injury 
resulted  from  the  negligence  of  the  defendant,  without  any  oontribn- 
tory  negligence  on  her  part." 

Id. — Id.  Whether  the  evidence  on  the  part  of  a  plaintiff  establishes  contrib- 
utory negligence  is  a  question  of  fact  for  the  jury,  unless  it  is  so 
clearly  established  as  to  justify  the  Court  in  granting  a  nonsuit. 

Appeal  from  Superior  Court,  San  Francisco. 

Crittenden  dh  Moses  for  appellant. 
Ounnison  dt  Booth  for  respondent. 

By  the  Court  : 

The  case  was  submitted  to  the  jury,  on  the  part  of  the 
plaintiff,  upon  the  plaintifiTs  testimony  and  that  of  a  medical 
gentleman,  who  described  the  injuries  she  had  sustained. 
The  verdict  was  for  the  defendant,  and,  as  there  was  at  least 
a  substantial  conflict  in  the  evidence  introduced  by  plain- 
tiff and  defendant  respectively,  we  cannot  say  the  verdict 
was  not  justified  by  the  evidence. 
The  first  two  of  the  points  urged  by  the  appellant  are: 
1.  *'The  Court  erred  in  instructing  the  jury  that  the 
burden  of  proof  of  establishing  her  case  is  on  the  plaintiff. 
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and  she  must  show,  '  that  the  injury  resulted  from  the  negli- 
gence of  the  defendant  without  any  corUribiUory  negligence 
upon  her  part.' " 

2.  "The  Court  erred  in  instructing  the  jury  'That  plain- 
tiff, if  negligent,  could  not  by  her  own  negligence  cast 
upon  the  person  in  charge  of  defendant's  car  the  neces- 
sity of  exercising  extraordinary  care  and  skill.'  " 

With  respect  to  these  instructions,  we  may  remark,  first, 
the  burden  of  proof  was  on  the  defendant  to  show  plaintiff 
"was  guilty  of  contributory  negligence,  unless  plaintiff  had 
already  shown  such  negligence;  and,  second,  if  plaintiff  was 
guilty  of  no  negligence,  still  defendant  was  bouna  to  exercise 
a  great  degree  of  care  and  skill.  {Robinson  v.  W.  P.  B.  B, 
Co.,  48  Oal.  426;  Nehrbas  v.  C.  P.  B.  B.  Co.,  10  Pac.  C.  L, 
J.  699.) 

The  portions  of  the  charge  above  recited  were  specifically 
objected  to  by  plaintiff's  counsel  as  follows:  **  Another 
Q^ound  of  obj'ection]  is  that  the  instruction  as  to  casting 
upon  the  driver  extraordinary  care  or  vigilance  by  reason  of 
negligence,  if  the  jui^  should  suppose  any  such  tning  on  the 
part  of  the  plaintiff,  is  likely  to  mislead  the  jury  in  regard  to 
xhe  question  of  the  degree  of  extraordinary  care  and  dili- 
gence required  on  the  part  of  the  defendant  in  conveying 
and  letting  the  plaintiff  off  the  car.  Another  is  that  the  in- 
struction as  to  the  burden  of  proof  being  upon  the  plaintiff, 
and  that  the  plaintiff  is  required  to  show  that  the  injury 
complained  of  resulted  from  the  negligence  of  the  defendant, 
without  any  contributory  negligence  on  her  part,  is  not  law, 
and  is  ambiguous  and  calcalited  to  mislead  the  jury." 

The  Court  had  charged  the  jury:  **The  law  imposes  upon 
the  defendant  tife  duty  of  exerting  and  usin^  the  utmost  care, 
foresight,  diligence  and  skill  in  the  selection  and  employ- 
ment of  a  driver  for  its  car,  and  in  the  management,  driving 
and  stopping  of  said  car,  and  in  the  taking  in  and  letting 
out  of  said  car  of  passengers  for  hire."  And  had  also  read  to 
tiie  jury  from  Section  2,100  of  the  Civil  Code:  "A  carrier  of 
persons  for  reward  must  use  the  utmost  care  and  diligence 
for  their  safe  carriage,  and  must  provide  everything  neces- 
sary for  that  purpose,  and  must  exercise  to  that  end  a  reoaon- 
oMe  degree  of  skill. " 

We  would  hesitate  to  order  a  new  trial  if  the  only  error 
complained  of  were  the  charge,  ''plaintiff,  if  negligent,  could 
not  by  her  own  negligence  cast  upon  the  person  in  charge 
of  defendant's  car  the  necessity  of  exercising  extraordinaiy 
oare  and  skill."  It  is  true,  it  would  be  difficult  to  distin- 
guish  between    ''extraordinary"  and   "utmost"  care  and 
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in  the  State  of  California,  to  Ogden,  in  the  Territory  of 
Utah;  that  the  length  of  said  road  in  the  city  and  county  of 
San  Francisco  is  four  miles  from  a  point  witnin  said  city  to 
the  eastern  shore  of  the  southern  arm  of  the  bay  of  San 
Francisco;  that  from  said  point  on  the  eastern  shore  of  the 
bay  of  San  Francisco  to  a  point  on  the  western  shore  of 
said  bay,  where  the  railway  of  defendant  again  commences, 
is  about  twelve  miles;  that  across  said  bay  no  lineofraQ- 
road  has  been  constructed;  and  freight  and  passengers  car- 
ried upon  said  road  are  taken  across  said  bay  upon  steam 
ferry-boats;  that  for  more  than  four  years  last  past  the  de- 
fendant has  owned  and  possessed  the  two  steamers,  to  wit, 
the  'Thoroughfare'  and  'Transit,'  mentioned  in  plaintiff's 
complaint;  that  said  steamers  now,  and  ever  have  been,  re- 
spectively, of  the  burden  of  1566  and  1012  tons,  and  are 
vessels  entitled  to  be,  and  are,  and  for  more  than  four  years 
last  past  have  been,  enrolled  and  registered  in  the  port  and 
harbor  of  San  Francisco;  that  upon  me  decks  of  said  vessels 
are  laid  railroad  tracks,  and  the  said  vessels  now  are,  and 
for  more  than  four  years  last  past  have  been,  exclusively 
used  for  the  purpose  of  transporting  the  cars  of  the  defend- 
ant, and  used  in  operating  the  said  railroad  across  said  bay 
of  San  Francisco,  from  the  road  of  defendant  on  the  eastern 
shore  to  the  same  upon  the  western  shore,  and  for  no  other 
purpose. 

''  And  as  conclusions  of  law,  from  the  foregoing  facts,  the 
Court  finds  that  the  plaintiff  is  entitled  to  judgment  against 
the  defendant  herein  for  the  sum  of  $1,039.70  and  costs. 

"And  judgment  therefor  is  hereby  rendered  and  directed 
to  be  entered." 

The  sole  question  presented  for  decision  herein  is  whether 
the  steamers  **  Thoroughfare"  and  "Transit"  mentioned  in 
the  above  findings  are  to  be  assessed  by  the  Assessor  of  the 
city  and  county  of  San  Francisco  or  by  the  State  Board  of 
Eoualization. 

The  property  to  be  assessed  by  the  Board  is  defined  in 
the  10th  section  of  Article  XIII  of  the  Constitution  of  1879. 
It  is  the  franchise,  roadway,  road-bed,  rails  and  rolling- 
stock  of  all  railroads  operated  in  more  than  one  county  in 
the  State. 

All  property  other  than  the  above-mentioned  is  to  be  as- 
sessed by  the  local  Assessors.  Are  the  steamers  above- 
named  embraced  within  the  category  of  property  named  in 
the  section  above  referred  to  ?  The  relation  of  such  steam- 
ers to  the  Central  Pacific  Bailroad  Company  is  set  forth  in 
the  finding.     They  are  certainly  not  the  franchise  of  the  de 
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fondant  corporation.  They  may  constitute  an  element  to  be 
taken  into  tne  computation  to  arrive  at  the  value  of  the  fran- 
chise of  such  corporation,  but  they  are  not  such  franchise. 
It  is  equally  as  clear  that  they  are  not  rails  or  rolling-stock. 
These  words  are  to  be  construed  according  to  their  ordinary 
and  popular  meaning,  and  we  do  not  think  that  it  would  be 
contended  that  rails  or  rolling-stock  in  their  ordinary  and 
popular  signification  include  the  steamers  above-mentioned. 
Are  they  tiben  embraced  within  the  words  roadway  or  road- 
bed, in  the  ordinary  and  popular  acceptation  of  such  words, 
as  applied  to  railroads?  These  two  words,  as  applied  to 
common  roads,  ordinarily  mean  the  same  thing.  But  as  ap- 
plied to  railroads  their  meaning  is  not  the  same.  The  roctd- 
bed  referred  to  in  Section  10  in  our  judgment,  is  the  bed  or 
foundation  on  which  the  superstructure  of  the  railroad  rests. 
Such  is  the  definition  given  by  both  "Worcester  and  Webster, 
and  we  think  it  correct.  The  roadway  has  a  more  extended 
significance  as  applied  to  railroads.  In  addition  to  the  part 
denominated  road-bed,  the  road  way  includes  whatever  space 
of  ground,  the  company  is  allowed  by  law  in  which  to  con- 
struct its  road-bed  and  lay  its  track.  Such  space  is  defined 
in  subdivision  4  of  the  Vttix  Section  and  the  20th  Section  of 
the  Act  ''to  provide  for  the  incorporation  of  railroad  com- 
panies," etc.,  approved  May  29, 1861  (Stats.  1861,  p.  607); 
S.  F.  and  N.  P.  B.  B.  Co.  v.  St,  Board,  8  Pac.  C  L.  J.  1061. 

With  these  views  of  the  signification  of  the  words  road- 
way and  road-bed,  we  do  not  think  they  include  the  steamers 
above-named,  and  therefore,  we  are  of  opinion  that  the  as- 
sessment of  the  steamers  above-mentioned  pertained  to  the 
local  Assessor,  and  was  properly  made  by  the  Assessor  of  the 
cily  and  couniy  of  San  Francisco. 

Judgment  afBrmed. 

We  concur:  Myrick,  J.,  McKee,  J.,  McKinstry,  J.,  Sharp- 
stein,  J.  

In  Bane. 


[Filed  May  30,  1883.] 

No.  8653. 

MATTHEW 

r. 

THE  CENTRAL  PACIFIC  R.  R.  CO. 

HusBAino  AMD  WiFS — AoTioN — Damaqss.  In  the  joint  aotion  of  hnsband 
and  wife  for  the  personal  suffering  of  or  injury  to  the  wife,  the  recoy- 
ery  cannot  extend  to  any  matter  for  whiob  the  hnsband  mast  sue 
alone. 


416  Matthew  v.  The  C.  P.  B.  B,  Co. 

Appeal  from  Superior  Court,  Los  Angeles  County. 

Brunson  dt  Wells  for  respondent. 
Glassdl  dh  Smith  for  appellant. 

By  the  Coubt  : 

Action  for  damages.  The  complaint  charges  that  on  the 
11th  of  March,  1880,  the  plaintiff,  Nancy  Matthew,  was  a  pas- 
senger in  a  passenger  coach  in  one  of  the  defendant's  trains 
of  cars  en  route  from  Sacramento  to  Los  Angeles,  and  that 
while  at  a  station  on  the  line  of  the  road  sne  was,  by  the 
negligent  starting  of  the  train,  violently  thrown  to  tiie  floor 
of  the  car,  thereby  receiving  great  and  permanent  injuries. 
The  plaintiffs  are  the  said  Nancy  Matthew  and  her  husband, 
Francis  M.  Matthew. 

The  ground  of  the  action  is  the  wife's  personal  injuries. 
The  cause  of  action  is  her's.  The  husband  was  join^  as  a 
plaintiff  because  the  common-law  rule  requiring  that  he  do 
so  is  yet  in  force.  But  the  husband  could  not  himself 
recover  for  the  personal  injuries  sustained  by  the  wife.  He 
might.  However,  recover  such  damages  as  he  has  suffered  in 
consequence  of  such  injuries.  Under  this  head  fall  the  loss 
of  the  wife's  services  to  the  husband,  and  such  expenses  as 
he  may  have  been  put  to  by  reason  of  the  injuries.  Sach 
consequential  damage  constitute  the  husband's  cause  of 
action,  and  in  a  suit  to  recover  it  the  wife  could  not  join. 

These  views  will  be  found  supported  by  the  following 
authorities:  Sheldon  v.  Steamship  uncle  Sam,  18  Cal.  526; 
1  Chitty'sPl.  73;  Bliss  on  Code  PL,  Sec.  27;  Pomeroy's  Civil 
Bem.  Sec.  191;  FuMeretv^x.Y.  Naugatuck  B.  B.  Co.,  21  Conn. 
671.  It  results,  necessarily,  that  in  the  joint  action  of  hus- 
band and  wife  for  the  personal  suffering  of  or  injury  to  the 
wife,  the  recovery  can  not  extend  to  any  matter  for  which 
the  husband  must  sue  alone;  and  it  was  expressly  so  decided 
in  the  case  of  Shddony.  Steamship  Uncle  Sam,  18  Cal.,  supra, 
whence  it  follows  that  the  Court  below  erred  in  instructing 
the  jury  in  the  case  at  bar,  that  in  awarding  damages  to  the 
plaintiffs,  they  should  take  into  consideration  the  loss  of  the 
services  of  the  wife  to  the  husband  and  the  value  of  such 
services. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 
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In  the  Supreme  Court  of  Colorado, 

[Spring  Term,  1883.] 


COFFIN  ET  AL.  V.  THE  LEFT-HAND  DITCH  CO. 

1.  Watkb  Biohtb  in  Golobado — Not  Gotsbnsd  bt  Common-lav  Bitlbb  as 

TO  BiPABiAN  PBOPBZfLTOBSHiP.  The  dootrine  of  priority  of  right  to 
water  bj  priority  of  appropriation  has  existed  in  Colorado  from  the 
earliest' appropriations  of  water  within  the  bonndaries  of  the  State, 
and  not  simply  since  1876,  when  the  Constitution  was  adopted. 
The  right,  from  the  very  nature  of  the  case,  existed  prior  to  any  legis- 
lation on  the  subject.  The  common-law  rule  is  not  applicable  to 
Colorado. 

2.  Sams — Pbotection  ot.    The  right  of  one  who  by  prior  appropriation 

has  secured  the  beneficial  use  of  water  is  entitled  to  protection  as 
well  after  patent,  to  a  third  party,  of  the  land  over  which  the  natural 
stream  flows,  as  when  such  land  is  part  of  the  public  domain, 
whether  or  not  the  water  be  mentioned  in  or  expressly  excepted  from 
the  grant.  The  Act  of  Congress  protecting  in  patents  such  rights 
"was  rather  a  voluntary  recognition  of  a  pre-existing  right  of  posses- 
sion, constituting  a  valid  claim  to  its  continued  use,  than  the  estab- 
lishment of  a  new  one. 

3.  Same — Lkgislation  had  in  Yibw  of  thksx  Bight j  bt  Appbopbiation. 

All  the  legislation  on  the  subject  in  Colorado,  including  the  Act  of 
1861,  1862  and  1864,  had  in  view  the  existence  and  protection  of 
rights  secured  by  prior  appropriation . 

4.  Bamb — Bight  not  Dbpbndbnt  upon  thb  Locus  of  Usb.    The  right  of 

water  acquired  by  prior  appropriation  is  not  in  any  way  dependent 
upon  the  locus  of  its  application  to  the  beneficial  use  designed.  That 
such  prior  appropriation  diverts  the  water  from  one  stream  to  another, 
across  the  natural  water-shed,  does  not  affect  his  rights.  The  Act  of 
1861  and  1862  do  not  conflict  with  this  view. 

Appeal  from  the  District  Court  of  Boulder  County. 

Messrs,  Carr  and  Kime  for  appellants. 
Richard  H,  WkUeley  for  appellee. 

Helm,  J. : 

Appellee,  who  was  plaintiff  below,  claims  to  be  the  owner 
of  certain  water  by  virtue  of  an  appropriation  thereof  from 
the  south  fork  of  the  St.  Yrain  Creek.  It  appears  that  such 
water,  after  its  diversion,  is  carried  by  means  of  a  ditch  to 
the  James  Creek,  and  thence  along  the  bed  of  the  same  to 
Left-hand  Creek,  where  it  is  again  diverted  by  lateral  ditches 
and  used  to  irrigate  lands  adjacent  to  the  last-named  stream. 
Appellants  are  the  owners  of  lands  lying  on  the  margin  and 
in  the  neighborhood  of  the  Bt.  Yram,  below  the  mouth  of 
said  south  fork  thereof,  and  naturally  irrigated  therefrom. 

In  1879  there  was  not  a  sufficient  quantity  of  water  in  the 
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St.  Yrain  to  supply  the  ditch  of  the  appellee  and  also  irri- 
gate the  said  lands  of  appellants.  A  portion  of  appellee's 
dam  was  torn  out  and  its  diversion  of  water  thereby  serionslv 
interfered  with  by  appellants.  The  action  is  brought  for 
damages  arising  from  tne  trespass,  and  for  injunctive  relief 
to  prevent  repetitions  thereof  in  the  future. 

The  answer  of  appellants,  who  were  defendants  below,  is 
separated  into  six  divisions : 

First — A  specific  denial  of  all  the  material  allegations  of 
the  complaint. 

Second — Allegations  concerning  an  agreement  made  at  the 
date  of  the  construction  of  appellee's  ditch;  by  this  a^ee- 
ment  the  parties  constructing  such  ditch  were  to  refrain  irom 
the  diversion  of  water  therethrough  when  the  quantity  in  the 
St.  Yrain  was  only  sufficient  to  supply  the  settlers  thereon. 

Third,  fourth,  fifth  and  sixth,  are  separate  answers  by  mdi- 
vidual  defendants  setting  up  a  right  to  the  water  diverted, 
by  virtue  of  ownership  of  lands  along  the  St.  Vrain,  and  in 
some  instances  also  by  appropriations  of  water  therefrom. 
But  it  nowhere  appears  by  sufficient  averment  that  such  ao- 
propriations  of  defendants'  making  the  same  were  actually 
made  prior  to  the  diversion  of  the*  water  through  appellee's 
ditch. 

Demurrers  were  sustained  to  all  of  the  above  defenses  or 
answers,  except  the  first,  and  exceptions  to  the  rulings  duly 

E reserved;  trial  was  had  before  a  jury  upon  the  issues  made 
^  the  complaint  and  answer  as  it  then  remained,  and  ver- 
dict and  judgment  given  for  appellee. 

Such  recovery  was  confined,  however,  to  damages  for  in- 
jury to  the  dam  alone,  and  did  not  extend  to  those,  if  any 
there  were,  resulting  from  the  loss  of  water. 

We  do  not  think  that  the  Court  erred  in  its  ruling  upon 
the  demurrers,  and  we  believe  the  verdict  and  judgment  sns- 
tained  by  the  pleadings  and  evidence. 

Were  we  to  accept  appellants'  views  upon  the  subject  of 
water  rights  in  this  State,  it  would  yet  be  doubtful  if  we 
could  justify  the  trespass.  And  if  the  agreements  were  ac- 
tually made  as  stated  in  the  second  defense,  that  fact  would 
not  excuse  their  act  in  forcibly  destroying  appellee's  dam 
without  notice  or  warning.  It  is  sufficient  upon  this  subject 
for  us  to  say  that,  even  if  such  agreement  were  legal  and 
binding,  and  included  subsequent  settlers  on  the  St.  Yrain, 
yet  appellee  was  entitled  to  notice  of  the  insufficiency  of 
water  to  supply  the  demands  of  appellants;  it  might  then,  per- 
haps, have  complied  with  the  agreement  without  serious  in- 
jury to  its  property. 
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But  two  important  questioBS  upon  the  subject  of  water 
rights  are  fairly  presented  by  the  record,  and  we  cannot  well 
avoid  resting  our  decision  upon  them. 

It  is  contended  by  counsel  for  appellants  that  the  common- 
law  principles  of  riparian  proprietorship  prevailed  in  Col- 
orado until  1876,  and  that  the  doctrine  of  priority  of  right 
to  water  by  priority  of  appropriation  ,  thereof  was  first  rec- 
ognized and  adopted  in  the  Constitution.  But  we  think  the 
latter  doctrine  nas  existed  from  the  date  of  the  earliest  ap- 
propriations of  water  within  the  boundaries  of  the  State. 
The  climate  is  dry»  and  the  soil,  when  moistened  only  by 
the  usual  rainfall,  is  arid  and  unproductive;  except  in  a  few 
favored  sections,  artificial  irrigation  for  agriculture  is  an  ab- 
solute necessity.  Water  in  the  various  streams  thus  acquires 
a  value  unknown  in  moister  climates.  "^Instead  of  being  a 
mere  incident  to  the  soil,  it  rises,  when  appropriated,  to  the 
dignity  of  a  distinct  usufructuary  estate,  or  right  of  prop- 
erty. It  has  always  been  the  policy  of  the  National,  as 
well  as  the  Territorial  and  State  Governments,  to  encour- 
age the  diversion  and  use  of  water  in  this  country  for  agri- 
culture, and  vast  expenditures  of  time  and  money  have  been 
made  in  reclaiming  and  fertilizing  by  irrigation  portions  of 
our  unproductive  territory.  Homes  have  been  built  and 
permanent  improvements  made;  the  soil  has  been  cultivated, 
and  thousands  of  acres  have  been  rendered  immensely  valu- 
able, with  the  understanding  that  appropriations  of  water 
would  be  protected.  Deny  the  doctrine  of  priority  or  superi- 
ority of  right  by  priority  of  appropriation,  and  a  great  part 
of  die  value  of  alt  this  property  is  at  once  destroyed. 

The  right  to  water,  in  this  country,  bv  priority  of  appro- 
priation thereof,  we  think  it  is  and  has  always  been  the  duty 
of  the  National  and  State  governments  to  protect.  The  right 
itself,  and  the  obligation  to  protect  it,  existed  prior  to  legis- 
lation on  the  subject  of  irrigation.  It  is  entitled  to  protec- 
tion as  well  after  patent,  to  a  third  party,  of  the  land  over 
which  the  natural  stream  flows,  as  when  such  land  is  a  part 
of  the  public  domain,  and  it  is  immaterial  whether  or  not  it 
be  mentioned  in  the  patent  and  expressly  excluded  from  the 
l^ant. 

The  Act  of  Congress  protecting  in  patents  such  right  in 
water  appropriated,  when  recognized  by  local  customs  and 
laws,  ''was  rather  a  voluntary  recognition  of  a  pre-existing 
right  of  possession,  constituting  a  valid  claim  to  its  contin- 
ued use,  than  the  establishment  of  a  new  one."  (Broder  v. 
Naioma  W.  &  M.  Co.,  11  Otto,  274.) 
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We  conclude,  then,  that  the  common-law  doctrine  giving 
the  riparian  owner  a  right  to  the  flow  of  water  in  its  natural 
channel  upon  and  over  his  lands,  even  though  he  make  no 
beneficial  use  thereof,  is  inapplicable  to  Colorado;  impera- 
tive necessity,  unknown  in  the  countries  which  gave  it  birth, 
compels  the  recognition  of  another  doctrine  in  conflict 
therewith.  And  we  hold  that,  in  the  absence  of  express 
statutes  to  the  contrary,  the  first  appropriator  of  water  from 
a  natural  stream,  for  a  beneficial  purpose,  has,  with  the  quali- 
fications contained  in  the  Constitution,  a  prior  right  thereto 
to  the  extent  of  such  appropriation.  See  Schilling  v.  Rominger, 
4  Colo.  103. 

The  Territorial  Legislature,  in  1864,  expressly  recognizes 
the  doctrine.     It  says  : 

''Nor  shall  the  ^ater  of  any  stream  be  diverted  from  its 
original  channel  to  the  detriment  of  any  miners,  millmen  or 
others  along  the  line  of  said  stream,  wL  may  have  apriorUy 
of  righty  and  there  shall  be  at  all  times  left  sufBcient  water 
in  said  stream  for  the  use  of  miners  and  agriculturists  along 
said  stream."    Session  Laws  1864,  p.  68,  Sec.  32. 

The  priority  of  right  mentioned  in  this  section  is  acquired 
by  priority  of  appropriation;  and  the  provision  declares  that 
appropriations  of  water  shall  be  subordinate  to  the  use 
thereof  by  prior  appropriators.  This  provision  remained  in 
force  until  the  adoption  of  the  Constitution;  it  was  repealed 
in  1868,  but  the  repealing  Act  re-enacted  it  verbatim. 

But  the  rights  of  appellee  were  acquired  in  the  first  place 
under  the  Acts  of  1861  and  1862;  and  counsel  for  appellants 
urge,  with  no  little  skill  and  plausibility,  that  these  statutes 
are  in  conflict  with  our  conclusion  that  priority  of  right  is 
acquired  by  priority  of  appropriation.  The  onlv  provision, 
however,  which  <mn  be  construed  as  referring  to  this  subject, 
is  section  4,  on  page  68,  Sess.  Laws  of  1861 ;  this  section 
provides  for  the  appointment  of  commissioners,  in  times  of 
scarcity,  to  apportion  the  water  of  the  stream  "  in  a  just  and 
equitable  proportion,"  to  the  best  interests  of  all  parties 
concerned,  "unth  a  due  regard  for  the  legal  rights  of  aU."^ 
What  is  meant  by  the  concluding  phrases  of  the  foregoing 
statute  ?  What  are  the  legal  rights  for  which  the  commis- 
sioners are  enjoined  to  have  a  "due  regard?"  Why  this 
additional  limitation  upon  the  powers  of  such  commission- 
ers? 

It  seems  to  us  a  reasonable  inference  that  these  phrases 
had  reference  to  the  rights  acauired  by  priority  of  appropri- 
ation. This  view  is  sustained  W  the  universal  respect  shown 
at  the  time  said  statute  was  adopted,  and  subsequently  by 
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each  person  for  the  prior  appropriations  of  others;  and  the 
corresponding  customs  existing  among  settlers  with  refer- 
ence thereto.  This  construction  does  not,  in  our  judgment, 
detract  from  the  force  or  effect  of  the  statute,  it  was  the 
duty  of  the  commissioners  under  it  to  guard  against  ex- 
travagance and  waste,  and  to  so  divide  and  disbribute  the 
water  as  most  economically  to  supply  all  of  the  earlier  ap- 
I)ropriators  thereof,  according  to  their  respective  appropria- 
tions and  necessities,  to  the  extent  of  the  amount  remaining 
in  the  stream. 

It  appears  from  the  record  that  the  patent  "under  which 
appellant,  George  W.  Coffin,  holds  title,  was  issued  prior  to 
the  Act  of  Congress  of  1866  hereinbefore  mentioned;  that 
it  contained  no  reservation  or  exception  of  vested  water 
rights,  and  conveyed  to  Coffin,  through  his  grantor,  the  ab- 
solute title  in  fee-simple  to  his  lands,  together  with  all  inci- 
dents and  appurtenances  thereunto  belonging;  and  it  is 
claimed  that,  therefore,  the  doctrine  of  priority  of  right  by 
appropriation  cannot,  at  least,  apply  to  him.  Wo  have  al- 
ready declared  that  water  appropriated  for  a  beneficial  pur- 
pose is,  in  this  country,  not  necessarily  an  appurtenance  to 
the  soil  through  which  the  stream  supplying  tne  same  natu- 
rallv  flows;  if  appropriated  by  one  prior  to  the  patenting  of 
such  soil  by  another,  it  is  a  vested  right  entitled  to  protec- 
tion, though  not  mentioned  in  the  patent.  But  we  are  re- 
lieved from  any  extened  consideration  of  this  subject  by  the 
decision  in  Broderv.  NcUoma  W.  &  if.  Co.,  8U]^a. 

It  is  urged,  however,  that  even  if  the  doctrine  of  priority 
or  superiority  of  right  by  priority  of  appropriation  oe  con- 
ceded, appellee  in  this  case  is  not  benentea  thereby.  Ap- 
pellants claim  that  they  have  a  better  right  to  the  water,  be- 
cause their  lands  lie  along  the  margin  and  in  the  neighbor- 
hood of  the  St.  Yrain.  They  assert  that,  as  against  them, 
appellee^s  diversion  of  said  water  to  irrigate  lands  adjacent 
toXieft-hand  Creek,  though  prior  in  time,  is  unlawful. 

In  the  absence  of  legislation  to  the  contrary,  we  think  that 
the  riffht  to  water  acquired  by  priority  of  appropriation 
thereof  is  not  in  any  way  dependent  upon  the  loatjs  of  its 
application  to  the  beneficial  use  designed.  And  the  disas- 
trous consequences  of  our  adoption  of  the  rule  contended 
for  forbid  our  giving  such  a  construction  to  the  statutes  as 
will  concede  the  same,  if  they  will  properly  bear  a  more  rea- 
sonable and  equitable  one. 

^  The  doctrine  of  priority  of  right  by  priority  of  appropria- 
tion for  agriculture  is  evoked,  as  we  have  seen,  by  the  im- 
perative necessity  for  ar^ficial  irrigation  of  the  soil.    And 
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it  would  be  an  ungenerous  and  inequitable  rule  that  would 
deprive  one  of  its  benefit  simply  because  he  has,  by  large 
expenditure  of  time  and  money,  carried  the  water  from  one 
stream  over  an  intervening  water-shed,  and  cultivated  land 
in  the  valley  of  another..  It  might  be  utterly  impossible, 
owing  to  the  topography  of  the  country,  to  get  water  upon 
his  farm  fron)  the  adjacent  stream;  or,  if  possible,  it  might 
be  impracticable  on  account  of  the  distance  from  the  point 
where  the  diversion  must  take  place,  and  the  attendant  ex- 
pense; or  the  quantity  of  water  in  such  stream  might  be  en- 
tirely insufficient  to  supply  his  wants.  It  sometimes  hap- 
pens that  the  most  fertile  soil  is  found  along  the  margin  or 
m  the  neighborhood  of  the  small  rivulet,  and  sandy  and 
barren  land  beside  the  larger  stream;  to  apply  the  rule  con- 
tended for  would  prevent  the  useful  and  profitable  cultiva- 
tion of  the  productive  soil,  and  sanction  the  waste  of  water 
upon  the  more  sterile  lands.  It  would  have  enabled  a  party 
to  locate  upon  a  stream  in  1875,  and  destroy  the  value  of 
thousands  of  acres,  and  the  improvements  tnereon,  in  ad- 
joining valleys.,  possessed  and  cultivated  for  the  preceding 
decade.  Under  the  principle  contended  for,  a  party  owning 
land  ten  miles  from  the  stream,  but  in  the  valley  thereof, 
might  deprive  a  prior  appropriator  of  the  water  diverted 
therefrom,  whose  lands  are  within  a  thousand  yards,  but  just 
beyond  an  intervening  divide. 

We  cannot  believe  that  any  legislative  body  within  the 
Territory  or  State  of  Colorado  ever  intended  these  conse- 
quences to  flow  from  a  statute  enacted.  Yet  two  sections  are 
relied  upon  by  counsel  as  producing  them.  These  sections 
are  as  follows : 

'*  All  persons  who  claim,  own  or  hold  a  possessory  right  or 
title  to  any  land  or  parcel  of  land  within  the  boundary  of 
Colorado  Territory  *  *  *  when  those  claims 
are  on  the  bank,  margin  or  neighborhood  of  any  stream  of 
water,  creek  or  river,  shall  be  entitled  to  the  use  of  the 
water  of  said  stream,  creek  or  river,  for  the  purpose  of  irri- 
gating, and  making  said  claims  available,  to  the  full  extent 
of  the  soil,  for  agricultural  purposes. "  Session  Laws  1861, 
p.  67,  Sec.  1. 

''Kor  shall  the  water  of  any  stream  be  diverted  from  its 
original  channel  to  the  detriment  of  any  miners,  millmen  or 
others  along  the  line  of  said  stream ,  ana  there  shall  be  at  all 
times  left  sufficient  water  in  said  stream  for  the  use  of  miners 
and  farmers  along  said  stream.'*  Latter  part  of  Sec.  13, 
p.  48,  Sess.  Laws  1862. 
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The  two  statutory  proTisions  above  quoted  must,  for  the 
purposes  of  this  discussion,  be  considered  together.  The 
phrase  "along  said  stream"  in  the  latter  is  equally  comprehen- 
siye,  as  to  extent  of  territory,  with  the  expression  "on  the 
bank,  margin  or  neighborhood**  used  in  the  former.  And 
both  incluae  all  lands  in  the  immediate  valley  of  the  stream. 
The  latter  provision  sanctions  the  diversion  of  water  from 
one  stream  to  irrigate  lands  adjacent  to  another,  provided 
such  diversion  is  not  to  the  "detriment"  of  parties  along 
the  line  of  the  stream  from  which  the  water  is  taken,  if 
there  is  any  conflict  between  the  statutes  in  this  respect,  the 
latter,  of  course,  must  prevail.  We  think  that  the  "use" 
and  "detriment"  spoken  of  are  a  use  existing  at  the  time 
of  the  diversion,  and  a  detriment  or  injury  immediately  re- 
sulting therefrom.  We  do  not  believe  that  the  Legislature 
intended  to  prohibit  the  diversion  of  water  to  the  "detri- 
ment "  of  parties  who  might  at  some  future  period  conclude 
to  settle  upon  the  stream;  nor  do  we  think  that  they  were 
legislating  with  a  view  to  preserving  in  said  stream  sufficient 
water  for  the  "  use  "  of  settlers  who  might  never  come,  and, 
consequently  never  have  use  therefor. 

But  " detriment"  at  the  time  of  diversion  could  only  exist 
where  the  water  diverted  had  been  previously  appropriated 
or  used;  if  there  had  been  no  previous  appropriation  or  use 
thereof,  there  could  be  no  present  injury  or  *' detriment.'^ 

Our  conclusion  above  as  U>  the  intent  of  the  Legislature  is 
supported  by  the  fact  that  tiie  succeeding  Assembly,  in  1864, 
hastened  to  insert  into  the  latter  statute,  without  other 
change  or  amendment,  the  clause,  **who  have  a  priority  of 
right^'^  in  connection  with  the  idea  of  "detriment'*  to  adja- 
cent owners.  This  amendment  of  the  statute  was  simply  the 
acknowledgment  hj  the  Legislature  of  a  doctrine  already 
existing,  under  which  rights  had  accrued  that  were  entitled 
to  protection.  In  the  language  of  Mr.  Justice  Miller,  above 
quoted,  upon  a  different  branch  of  the  same  subject,  it  "was 
rather  a  voluntair  recognition  of  a  ^re-existing  right,  con- 
stituting a  valid  claim,  than  the  creation  of  a  new  one." 

Error  is  assigned  upon  alleged  defects  in  the  proof  of  ap- 
pellee's incorporation. 

But  this  is  an  action  of  trespass;  the  defendants  below 
were,  according  to  the  verdict  of  the  jury,  and  according  to 
the  views  herein  expressed,  wrong-doers;  and,  considering 
the  nature  of  the  action,  we  think  the  proof  of  incorporation 
sufficient. 

The  judgment  of  the  Court  below  will  be  affirmed. 
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Abstracts  of  Recent  Decisions. 


Husband  and  Wife — Tbust  in  Lands.  Suit  by  appellant  on  a 
note.  The  administrator  of  Emily  Zeigler's  estate,  appellant, 
against  the  estate  of  Reynolds,  for  a  sum  which  he  had  been 
compelled  to  pay  as  surety  on  the  bond  of  Reynolds  to  the  Gtoi- 
ernment  as  a  cigar  manufacturer.  Answer,  a  discharge  in  bank- 
ruptcy. A  discharge  in  bankruptcy  does  not  release  the  bank- 
rupt from  his  indebtedness  to  the  United  States.  (20  Wall. 
251;  1  S.  R.,  339.)  But  where  the  surety  on  the  bond  of  the 
bankrupt  has  paid  the  money  due  the  Government,  he  is  not  en- 
titled to  an  action  against  the  discharged  bankrupt  to  reooTer 
the  money  so  paid.  (1  Branch,  546.)  The  word  "fraud," as 
applied  to  a  debt  not  dischargeable  by  bankruptcy,  means  actual 
fraud  involving  intentional  wrong.  (95  TJ.  S.  704;  77  N.  Y. 
427;  91  Pa.  St.  449.)  The  reply  avers  that  the  decedent  did  not 
comply  with  the  laws  of  the  United  States  as  a  cigar  manufac- 
turer, but.  what  acts  or  omissions  constituted  his  failure  are  not 
stated.  In  pleading  fraud  the  facts  constituting  the  fraud  must 
be  set  out.  {6Q  Ind.  355;  42  id.  565.)  The  fact  that  a  judg- 
ment was  rendered  on  the  bond  does  not  conclusively  shaw 
fraud  on  the  part  of  the  defendant.  Judgment  affirmed. — Sup. 
Ct.  of  Ind.,  9  Cin.  L.  Bui.  89. 

QoNTBiBTTTOBT  Neoliqence.  Iu  Odlvesion  etc.  Go.  Y.  Moore 
(Tex.  Sup.  Ct.),  16  Cent.  L.  J.  273,  a  child,  five  or  six  years  old, 
was  sent  by  its  mother  upon  an  errand  across  a  railroad,  and 
while  passing  over  the  track  was  negligently  injured  by  one  of 
appellant's  locomotives.  The  defense  rested  on  the  contribu- 
tory negligence  of  the  mother  in  exposing  the  child  to  such  dan- 
ger. Hartjield  v.  Baper,  21  Wend.  615,  holds  that  the  negli- 
gence of  the  parent  is  chargeable  against  the  child,  and  it  makes 
no  difference  whether  the  parent  is  present  and  in  some  waj 
actually  contributes  by  negligent  act  to  the  injury  or  not.  But 
see  as  to  the  negative  of  the  proposition  Robinson  v.  Oone,  22  Vi 
213.  The  question  is  also  discussed  in  Bellefoniaine  etc,  B.  Co. 
V.  Snyder,  18  Ohio  St.  400;  Govemmeni  Street  R,  Go,  v.  HanUmf 
63  Ala.  71;  Roland  v.  ARasouri  R,  Go.  36  Mo.  491;  RanOi  v. 
Loyd,  31  Penn.  St.  370;  Daly  v.  Norwich  etc,  R.  Go.  26  Conn. 
593.  In  Waite  v.  Northeastern  R.  Go.,  5  Jur.  N.  S.  936,  the 
leading  English  case  on  the  subject,  the  rule  is  limited  to  those 
cases  where  the  parent  or  custodian  is  actuallv  present,  directing 
or  controlling  the  action  of  the  child,  and  this  rule  is  recognized 
in  the  case  at  bar  as  correct,  and  the  appellant  was  accordingly 
held  liable  for  injuries  done  to  the  child.  See,  also,  StUlaon  v. 
Hannibal  etc.  Go.  67  Mo.  671.— 1  Ky.  L.  Rep.  850. 
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DONATIO  MOETIS  CAUSA. 
The  case  of  Basket  y.  Haasell,  decided  by  the  Supreme  Court 
of  the  United  States  March  26, 1883  (27  Alb.  L.  J.  367),  is  an  inter- 
esting case  on  the  question  of  donatio  mortis  causa.  Chaney 
held  a  certificate  of  deposit  on  the  Eyansville  National  Bank  of 
EyansTille,  Ind.,  in  his  own  fayor,  dated  Sept.  8,  1876;  and 
during  his  last  sickness,  and  in  apprehension  of  death,  wrote  on 
the  back  of  the  certificate  the  following  indorsement: 

"Pay  to  Martin  Basket,  of  Henderson,  Ey.;  no  one  else; 
then  not  till  my  death.  My  life  seems  to  be  uncertain.  I  may 
Hye  through  this  spell.     Then  I  will  attend  to  myself. 

"H.  M.  CHANEY." 

He  then  deliyered  it  to  Basket,  and  without  recoyering  from 
that  illness,  died  in  January,  1876. 

And  the  Court  held  (Matthews,  J.)  that  it  did  not  constitute  a 
yfdid  gift  causa  mortis. 

The  Court  said:  *  *  *  *  "  A  donatio  mortis  cau^amnQt  he 
completely  executed,  precisely  as  required  in  the  case  of  gifts 
inter  vivos,  subject  to  be  diyested  by  the  happening  of  any  of 
the  conditions  subsequent;  that  is,  upon  actual  reyocation  by 
the  donor  or  by  the  donors  suryiying  the  apprehended  peril,  or 
outliying  the  donee,  or  by  the  occurrence  of  a  deficiency  of 
assets  necessary  to  pay  the  debts  of  the  deceased  donor.  These 
conditions  are  the  only  qualifications  that  distinguish  gifts  mortis 
eausa  and  inter  vivos.  On  the  other  hand,  if  the  gift  does  not 
take  effect  as  an  executed  and  complete  transfer  to  the  donee  of 
possession  and  title,  either  legal  or  equitable  during  the  life  of 
the  donor,  it  is  a  testamentary  disposition  good  only  if  made  and 
proyed  as  a  will.  *  *  *  That  a  deliyery  of  a  certificate  of 
deposit,  such  as  that  described  in  the  record  in  this  case,  might 
constitute  a  yalid  donatio  mortis  causa  does  not  admit  of  doubt. 
4^  *  ♦  ♦  ^  certificate  of  deposit  is  a  subsisting  chose  in  ac- 
tion and  represents  the  fund  it  describes,  as  in  cases  of  notes, 
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bonds,  and  other  securities,  so  that  a  delivery  of  it,  as  a  gift, 
constitutes  an  equitable  assignment  of  the  money  for  'which  it 
calls.  The  point,  which  is  made  clear  by  this  review  of  the  de- 
cisions on  the  subject,  as  to  the  nature  and  effect  of  a  deliveiy 
of  a  chose  in  action,  is,  as  we  think,  that  the  instrument  or  doc- 
ument must  be  the  evidence  of  a  subsisting  obligation  and  he 
delivered  to  the  donor,  so  as  to  vest  him  with  an  equitable  title 
to  the  fund  it  represents,  and  to  divest  the  owner  of  all  present 
control  and  dominion  over  it,  absolutely  and  irrevocably,  in 
case  of  a  gift  Vfder  vivos,  but  upon  the  recognized  condition  sub- 
sequent, in  case  of  a  gift  mortis  causa;  and  that  a  delivery  which 
does  not  confer  upon  the  donee  the  present  right  to  reduce  the 
fund  into  possession  by  enforcing  the  obligation  according  to 
its  terms,  will  not  suffice.  A  delivery,  in  terms,  which  confers 
upon  the  donee  power  to  control  the  fund  only  after  the  death 
of  the  donor,  when  by  the  instrument  itself  it  is  presently  paya- 
ble, is  testamentary  in  character  and  not  good  as  a  gift." 

And  the  Court  further  remarked  that  the  unconditional 
indorsement  of  the  certificate  would  have  constituted  a  valid 
gift  morlis  causa,  even  though  the  donee  had  forborne  to  reduce 
the  money  to  his  possession  during  the  life-time  of  the  donor. 
That  fact  would  not  have  affected  the  validity,  of  the  gift: 

"  Property  in  the  fund  did  not  presently  pass,  but  remained 
in  the  donor,  and  the  donee  was  excluded  from  its  posses- 
sion and  control  during  the  life  of  the  donor.  That  qual- 
ification of  the  right,  which  would  have  belonged  to  him 
if  he  had  become  the  present  owner  of  the  fund,  establishes 
that  there  was  no  delivery  of  possession,  according  to  the 
terms  of  the  instrument,  and  that  as  the  gift  was  to  take  effect 
only  upon  the  death  of  the  donor,  it  was  not  a  present  executed 
gift  mortis  causa,  but  a  testamentary  disposition,  void  for  want 
of  compliance  with  the  statute  of  wills.  *  *  *  *  The  con- 
dition which  inheres  in  the  gift  mortis  causa  is  a  subsequent 
condition,  that  the  subject  of  the  gift  shall  be  retiirned  if  the 
gift  fails  by  revocation.  *  *  *  ♦  While  here  the  condition 
annexed  by  the  donor  to  his  gift  is  a  condition  precedent  which 
must  happen  before  it  becomes  a  gift,  and  as  the  contingency 
contemplated  is  the  donor's  death,  the  gift  cannot  be  executed 
in  his  life-time,  and  consequently  can  never  take  effect." 

This  case  was  decided  entirely  upon  the  common-law  authori- 
ties; and  as  Sees.  1146-1153  C.  C.  are  merely  declarations  of 
the  doctrine  of  the  common-law,  it  affords  a  valuable  rule  in 
interpreting  the  above  provisions  of  the  Civil  Code,  especially  of 
Sections  1U9  and  1161. 
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[Filed  May  30,  1883.] 

No.  8069. 

EOQEBS,  Appellant,  v.  HINK,  Respondent. 

Trldm-haxk — Dbyiob — SzoN8.  The  object  of  a  trade-mark  is  to  indioate  by 
its  own  meaning,  or  by  association,  the  origin  or  ovonerahip  of  the 
artide  to  which  it  is  applied.  MM,  that  a  sign  placed  over  a  man's 
place  of  bvsiness  with  a  row  of  beer-barrels  painted  on  it  would  indi- 
cate that  he  sold  beer:  the  letters  "P.  B."  stamped  on  the  head  of 
the  barrels,  and  the  words  "Depot  of  the  Oelebrated  "  placed  above, 
and  the  words  '*  Philadelphia  Beer  "  placed  below  the  row  of  barrels, 
wonld  indicate  that  he  sold  Philadelphia  beer;  and  snch  sign  and  label 
relate  only  to  the  description  of  the  beverage  dealt  in  by  him  and 
cannot  be  protected  as  a  trade-mark. 

Appeal  from  Superior  Court,  San  Francisco. 

J.  H.  Dickinson  for  appellant. 

J7.  J7.  Leviston  and  2.  D.  Beardon  for  respondent. 

By  the  Coubt  : 

The  action  is  to  recover  damages  for  a  violation  of  the 
plaintiff's  alleged  trade-mark,  and  to  restrain  the  use  of  it  bj 
the  defendant  in  the  future.  The  suffipiencj  of  the  com- 
plaint is  the  question  for  consideration.  According  to  its 
averments,  the  plaintiff  is  engaged  in  conducting  a  saloon 
business  in  the  city  and  county  of  San  Francisco,  particu- 
larly for  the  sale  of  a  certain  kind  of  beer  known  as  Phila- 
delphia Beer;  and  what  he  seeks  to  protect  as  a  trade-mark, 
and  which  is  used  by  him  as  a  sign  over  the  doors  of  his 
place  of  business,  and  as  a  label  for  the  beer  bottled  by  him, 
consists  of  a  row  of  beer-barrels,  so  painted  upon  a  sign  and 
printed  upon  the  labels  as  to  show  the  top-head  and  outline 
of  each  oarrel,  with  the  letters  ''P.  B.,"  indicating  and 
standing  for  Philadelphia  Beer,  stamped  or  printed  upon  the 
head  of  each  barrel,  together  with  the  words  "  Depot  of  the 
Celebrated''  over,  and  me  words  ''  Philadelphia  Lager  Beer" 
below  the  row  of  barrels.  The  act  of  the  defendant  com- 
plained of  is  the  erection  by  him  over  his  place  of  business 
of  a  sign  similar  to  that  of  the  plaintiff,  the  chief  difference 
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being  the  insertion  of  the  letters  ''F.  B./'  indicating  and 
standing  for  '*  Fredericksburger  Beer/'  in  lieu  of  the  letters 
**  P.  B.,"  and  the  insertion  of  the  word  *'  Fredericksburger" 
where  the  word  '^  Philadelphia"  appears  on  the  sign  and 
label  of  the  plaintiff. 

The  object  of  a  trade-mark  is  to  indicate  b^  its  own  mean- 
ing, or  by  association,  the  origin  or  ownership  of  the  article 
to  which  it  is  applied.  Section  991  of  our  Ciyil  Code 
provides: 

*'  One  who  produces  or  deals  in  a  particular  thing,  or  con- 
ducts a  particular  business,  maj  appropriate  to  his  exclusive 
use,  as  a  trade-mark,  any  form,  symbol,  or  name,  which  has 
not  been  so  appropriated  by  another,  to  designate  the  origin 
or  ownership  tnereof ,  but  he  cannot  exclusively  appropriate 
any  designation,  or  part  of  a  desi^ation,  which  relates  onlj 
to  the  name,  quality,  or  the  description  of  the  thing  or  busi- 
ness, or  the  place  where  the  thing  is  produced,  or  the  business 
is  carried  on."  And  by  Section  3196  of  the  Political  Code 
it  is  declared : 

''The  phrase  'trade-mark,'  as  used  in  this  chapter,  in- 
cludes every  description  of  a  word,  letter,  device,  emblem, 
stamp,  imprint,  brand,  printed  ticket,  label,  or  wrapi)er, 
usually  affixed  by  any  mechanic,  manufacturer,  druggist, 
merchant,  or  tradesman,  to  denote  any  goods  to  be  import- 
ed, manufactured,  produced,  compounded,  or  sold  by  nim, 
other  than  any  name,  word,  or  expression  generally  denoting 
any  goods  to  be  of  some  particular  class  or  description." 

We  do  not  perceive  that  either  the  letters  or  r  words 
upon  the  plaintiff's  sign  or  label,  nor  the  device  as  a  whole, 
in  any  manner  indicated  origin  or  ownership.  A  sign  placed 
over  a  man's  place  of  business  with  a  row  of  beer-barrels 
painted  on  it  would  indicate  that  he  sold  beer;  the  letters 
''  P.  B."  stamped  on  the  head  of  the  barrels,  and  the  -words 
* '  Depot  of  the  Celebrated  "  placed  above,  and  the  words 
''Philadelphia  Beer"  placed  below  the  row  of  barrels,  would 
indicate  that  he  sold  Philadelphia  Beer.  It  does  not  appear, 
that  the  plaintiff  is  the  manufacturer  of  the  Philadelphia 
beer  nor  the  sole  agent  for  its  sale.  For  aught  that  appears 
any  one  else  has  as  much  right  to  sell  Phil^elphia  beer  as 
the  plaintiff.  In  our  opinion,  the  sign  and  label  of  the 
plaintiff  relates  only  to  the  description  of  the  beverage  dealt 
in  by  him,  and  therefore  cannot  be  protected  as  a  trade- 
mark. 

Judgment  affirmed. 
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In  Bank. 


FFUed  June  15,  1883.1 

No.  7991. 

THE    SOUTHEBN  PACIFIC  BAILEOAD  COMPANY, 

Appellant, 

V. 

H.  M.  CBAMPTON,  Bespondent. 

Tnamma — Meticas  Gsant — Issux.  Cause  reversed  for  want  of  a  finding  on 
the  iBsne  as  to  whether  the  premises  were  within  the  exterior  limits  of 
a  Mexican  |(rant. 

Appeal  from  Superior  Court,  Los  Angeles  County. 

OlojssdL  dt  Smith  for  appellant. 
ff/.  H.  Blanchard  for  respondent. 

By  the  Coubt  : 

In  this  case  an  issue  was  joined  to  the  effect  that  the 

$  remises  in  controversy  were  within  the  exterior  limits  of  a 
[exican  grant  known  as  the  Bancho  San  Jose.  On  this 
issue  there  was  no  finding.  The  Court  found  that  the  prem- 
ises were  within  the  exterior  limits  of  a  survey  of  the  rancho 
above  mentioned  made  by  Thompson  in  August,  1868,  which 
survey  was  set  aside;  that  it  was  not  within  the  exterior 
limits  of  a  survey  made  previously  to  that  of  Thompson,  which 
survey  was  also  set  aside;  that  in  1874  a  re-survey  was  made 
which  excluded  the  land  in  suit.  All  of  these  surveys  were 
made  by  authority  of  the  United  States,  and  on  the  sur- 
vey of  1874  a  patent  was  issued. 

It  was  further  found  that  the  premises  in  controversy  were 
not  within  the  limits  of  the  survey  of  1874,  or  within  the 
patent. 

It  will  be  seen  from  the  preceding  recapitulation  that  there 
was  no  finding  upon  the  issue  above  stated. 

The  cause  must  therefore  ^o  back  for  a  new  trial,  that 
there  may  be  a  finding  on  the  issue  mentioned.  We  find  no 
other  error  in  the  record. 

*    Jud^ent  and  order  reversed,  and  cause  remanded  for  a 
new  tnal. 
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Depabtkent  No.  1. 


[Filed  Jane  15,  1888.] 

No.  7882. 

GUMMING  S,  Respondent, 

v. 
HOWARD,  Appellant. 

Pliaddio— Dbmahd.  Plaintiff  alleged  that  the  defendant  had  agxeed  to  pay 
the  balance  of  the  pnrchaae-prioe  of  some  lands  sold  defendant  hf 
plaintiff,  $750,  if  he,  plaintiff^  sncoeededin  defeating  two  actiona  pend- 
ing, involving  the  title  to  said  lands.  The  actions  were  defeated. 
Hdd,  in  the  absence  of  a  demnrrer,  the  aTerment  was  good  as  an 
averment  that  defendant  wonld  pay  when  plaintiff  snoceeded;  and/icr* 
iher,  that  the  balance  became  due  when  final  judgment  was  entered 
in  the  two  actions,  and  no  special  demand  was  necessary  before  action. 

iMTiBnT.  The  Legislature  has  power  to  impose  on  past  indebtedness  a  rtte 
of  interest,  or  (in  the  absence  of  a  specific  contract  as  to  interest)  to 
increase  the  legieU  rate.    Such  a  statute  operates  only  on  future  rights. 

Appeal  from  Superior  Court,  San  Francisco. 

Wheaton  dc  Scrivner  for  respondent. 
Jarhoe  &  Harrison  for  appellant. 

By  the  Coubt  : 

To  sustain  the  judgment — ^there  being  no  written  find- 
ings— all  the  facts  alleged  in  the  complaint  will  be  presamed 
to  have  been  found  by  the  Superior  Court.  It  is  alleged 
plaintiff  made  a  deed  of  conveyance  of  the  lands  described 
to  defendant,  that  when  the  conYeyanoe  was  made  ^'donbtB 
existed  as  to  the  entire  validity  of  the  title  on  account  "of 
the  pendency  of  two  actions  against  the  property;  that  the 
defendant  agreed  to  pay  the  balance  of  the  purchase-money 
if  plaintiff  succeeded  in  defeating  the  two  actions,  and  in 
making  a  clear  title;  that  plaintiff  succeeded  in  defeating 
both  said  actions,  recovering  final  judgment  in  one  July  28, 
1873,  and  in  the  other  March  22,  1875.  The  averment*'  that 
''the  defendant  paid  a  small  amount  of  money  down,  and 
further  promised  and  agreed  in  writing  to  pay  $750,  if  he, 
plaintiff,  succeeded  in  defeating  "  the  two  actions,  is,  in  the 
absence  of  demurrer,  good  as  an  averment  thaA  defendant 
promised  to  pay  the  $760  when  plaintiff  succeeded,  etc. 

The  balance  became  due  when  final  judgment  was  entered 
in  one  of  the  two  actions  last  determined.  No  special  de- 
mand was  necessary  prior  to  the  commencement  oi  the  prefir 
ent  suit. 
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Plaintiff  was  entitled  to  recover  interest  at  the  rate  of  ten 
per  cent,  per  annum  daring  the  period  of  time  the  statute 
unposed  ten  per  centum. 

The  Le^slatore  has  power  to  impose  on  past  indebtedness 
a  rate  of  interest,  or  (in  the  absence  of  a  specific  contract  as 
to  interest)  to  increase  the  legal  rate.  Such  a  statute  oper- 
rates  only  on  future  rights.  {Dunne  y.  Mastick^  60  Cal.  247.) 
A  fresh  demand  and  refusal  would  be  a  new  assertion  of 
right  and  would  impose  a  new  liability.  So  in  legal  effect 
is  a  neglect  without  a  demand.  (BvUock  v.  Boyd^  1  Hoff., 
Ch.  R.  30.) 

Judgment  affirmed. 

Depabtmbstf  No.  — 


[Filed  June  14,  1883.] 
No.  8688. 

HENRICKSON,  Appellant,  v.  SMITH,  Respondent, 
[WE  TING  AND  POK  WING  WAH,  Intertbnobs  and  Ap- 
pellants.] 

1.  The  defendant  Smith  had  not  been  released  fzx>m  his  liability  upon  the 
exeontion  when  this  action  was  brought,  and  therefore  the  note  sued 
on  was  not  due. 

3.  As  to  the  alleged  assignment  of  $350  due  from  defendant  to  Ah  Gue,  as- 
signed to  Goif  and  by  him  to  plaintiff^  the  judgment  went  properly 
for  intervention.  The  Oonrt  found,  upon  evidenoe,  that  the  averments 
of  the  intervention  as  to  the  fraudulent  intent  of  the  assignment  from 
Ah  Gue  were  true,  and  that  the  facts  were  known  to  plaintiff  when  he 
took  his  apsignment,  no  consideration  being  given  therefor  except 
a  release  of  past  indebtedness  from  his  assignor  to  plaintiff. 

Appeal  from  Superior  Oourt,  Sacramento  County. 

O.  P.  Goff  and  Young  dt  young  for  appellant. 

O.  L.  Johnson  for  respondent. 

D.  E.  Aleocander  for  intervenors  and  appellants. 

By  the  Ooubt  : 

Plaintiff  oounts  upon  the  instrument  following: 

*'  Sacramento,  June  11,  1879. 

"  $600.  For  value  received  I  promise  to  pay  Charles  P. 
Goff,  or  order,  the  sum  of  five  hundred  dollars,  payable  when 
I  am  released  from  liability  upon  an  execution  issued  upon 
a  judgment  rendered  upon  the  6th  day  of  June,  1878,  in  the 
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Fonrteenih  Judicial  District  of  the  State  of  California,  in 
and  for  the  county  of  Nerada,  in  favor  of  Ba  Chow  and  Ah 
Boy,  and  against  Long  Ah  Noy,  Ah  Soey  and  Lee  Ah  Noy, 
copartners,  under  the  firm  name  and  style  of  Tung  l^e 
Lee  Kee,  for  six  hundred  and  thirtj-five  dollars  and  costs 
(Signed)  "S.D.Smith. 

"Witness:  Geove  L.  Johnson.*' 

And  also  upon  an  alleged  indebtedness,  upon  a  balance  of 
account  due  from  defendant  to  one  Ah  Gue,  in  the  sum  of 
$350,  assigned  by  Chas.  P.  Goff,  and  by  him,  for  valuable 
consideration,  to  plaintiff. 

There  was  evidence  that  defendant  had  received  notice  of 

S garnishment  from  the  Sheriff  of  Nevada — that  any  sum  due 
rom  him  to  the  defendant  in  the  action  mentioned  in  the  fore- 
going writing  had  been  attached,  etc.  Also  of  an  execution 
issued  in  the  same  action  and  served  upon  the  defendant 
herein.  There  was  no  evidence  that  any  liability  on  the  part 
of  detendant  created  by  the  service  of  notice  of  the  attach- 
ment or  by  the  execution  had  been  released. 

There  was  evidence,  therefore,  to  sustain  the  finding  of 
the  Court  that  the  sum  of  money  mentioned  in  the  note  or 
writing  was  not  due  when  this  action  was  commenced. 

The  case  does  not  show  any  notice  to  defendant  herein  of 
the  frauds  alleged  in  the  intervention  connected  with  the  as- 
signment from  Ah  Gue  to  Goff  and  from  the  latter  to  plain- 
tin.  The  defendant  therefore  was  justified  in  dealing  with 
the  plaintiff  as  the  owner  of  the  claim  of  Ah  Gue. 

(The  transcript  contains  no  answer  by  plaintiff  or  defend- 
ant to  the  complaint  of  the  intervenors.  "But  no  point  is  made 
on  the  failure  to  answer  the  intervention.  The  case  was  ap- 
parently tried  as  if  it  had  been  answered.) 

The  finding  and  judgment  as  to  the  indebtedness  for  1350 
alleged  in  the  second  count  of  the  second  amended  complaint 
of  the  plaintiff  were  in  favor  of  the  intervenors,  and  of  this 
portion  of  the  judgment  intervenors  do  not  complain. 

The  Court  found,  upon  evidence,  that  the  averments  of 
the  intervention  as  to  tne  fraudulent  intent  as  to  the  assign- 
ment from  Ah  Gue  were  true,  and  that  the  facts  were  known 
to  plaintiff  when  he  took  his  assignment — ^no  consideration 
being  ^ven  therefor  except  a  release  of  past  indebtedness 
from  his  assignor  to  plaintiff. 

The  judgment  for  1350  and  costs  in  favor  of  intervenors 
was  therefore  correct. 

Judgment  and  orders  affirmed. 
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Department  No.  1. 


[FUed  June  14,  1883.] 

No.  8712. 

MEBBILL,  Appellant,  v.  HUBLBUBT,  Bespondent. 

Statutb  of  Fbauds — ABSiomm  in  Inboltkhct — SnooiaaoB  m  Intxbbst.  An 
assignee  in  insolvency  of  a  vendor  is  a  successor  in  interest  of  his 
oreditors  and  one  on  whom  his  estate  devolved  in  tmst  for  the  benefit 
of  others  than  himself  within  the  meaning  of  Section  3i40  of  the 
Oivil  Oode  respecting  fraudulent  transfers. 

Appeal  from  Superior  Court,  Colusa  County. 

J.  T.  Harrington  for  appellant. 
H,  M.  Jlbery  for  respondent. 

By  the  Ooubt  : 

Section  3440  of  the  Civil  Code  reads  : 

^'  Every  transfer  of  personal  property,  other  than  a  thing 
in  action,  or  a  ship  or  cargo  at  sea,  or  in  a  foreign  port,  and 
every  lien  thereon,  other  tnan  a  mortgage,  when  allowed  by 
law,  and  a  contract  of  bottomry  or  respondentia,  is  conclu- 
sively presumed,  if  made  by  a  person  having  at  the  time  the 
possession  or  control  of  the  property,  and  not  accompanied 
Dy  an  immediate  delivery,  and  followed  by  an  actual  and  con- 
tinued change  of  possession  of  the  things  transferred,  to  be 
fraudulent,  and  therefore  void,  against  those  who  are  his 
creditors  while  he  remains  in  possession,  and  the  successors 
in  interest  of  such  creditors,  and  against  any  persons  on 
whom  his  estate  devolves  in  trust  for  the  benefit  of  oUiers 
than  himself,  and  against  purchasers  or  incumbrancers  in 
good  faith  subsequent  to  the  transfer.*' 

The  assignee  in  insolvency  of  the  vendor  was  ''a  successor 
in  interest'  of  his  creditors,  and  also  one  ''on  whom  his 
estate  devolved  in  trust  for  the  benefit  of  others  than  him- 
self." 

There  was  sufficient  evidence  to  sustain  the  finding  of  the 
Court  that  there  was  not  an  immediate  delivery  and  actuid 
and  continued  change  of  possession  of  the  property. 

But  the  finding  that  the  value  of  the  properly  described  in 
the  complaint  is  $375  is  not  sustained  by  the  evidence.  It 
is  admitted  by  respondent  that  the  undisputed  evidence 
proved  there  were  from  23  to  24  tons  of  hay,  of  the  value  of 
115  a  ton.    If  the  judgment  was,  in  case  a  return  of  the 
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property  could  not  be  had,  that  defendant  should  have  judg- 
ment for  a  greater  sum  than  the  Court  found  the  value  to  be, 
we  could  modify  the  judgment  here  so  as  to  make  it  accord 
with  the  finding.  But  the  judgment  must  be  based  upon  the 
findings,  and  we  cannot  change  the  judgment  in  sucn  man- 
ner as  that  it  shall  not  be  supported  by  the  findings.  Con- 
sidering the  amount  involved  m  the  action  we  cannot  say  we 
ought  to  affirm  the  judgment  upon  the  maxim  de  mimimis,  etc. 
Jud^ent  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

Depabtmeih?  No.  1. 


[Filed  May  30, 1883.] 
No.  8157. 

CABBOLL  ET  AL.,  Bespondents, 
ELUS,  Appet.TiANt. 

HoMB8TBAi>— Tbanbfib  OF  Umdiyidbd  Intbbkst.  When  the  several  tranBAo- 
tions  ooonrred  a  homeBiead  right  oonid  not  attach  to  lands  held  in 
common  or  by  joint  tenancy.  The  hasband  and  wile  had  conveyed 
an  undivided  one-half  of  the  homestead  premises  to  a  third  person, 
who  at  the  same  time,  and  as  a  part  of  the  same  transaction,  conveyed 
the  interest  to  the  husband.  Hdd,  that  there  was  a  period  of  time, 
however  short*  during  which  the  title  to  the  undivided  one-half  was 
vested  in  the  third  party  and  the  homestead  right  was  destroyed. 

Appeal  from  Superior  Court,  San  Francisco. 

t)rank  &  Carson  for  respondents. 
E,  A.  Lawrence  for  appellant. 

By  the  Ooubt: 

When  the  several  transactions  between  these  parties 
occurred  a  homestead  right  could  not  attach  upon  lands  held 
in  common  or  by  joint  tenancy.  (KeU&rabergner  v.  Kopp,  6 
Gal.  563;  Bishop  v.  Hubbard,  23  Oal.  517;  EUis  v.  Ver- 
dugo,  27  Cal.  517.) 

And  in  KellerAergher  v.  Kopp  (6  Oal.  565)  it  was  held : 
'^As  husband  and  wife  may,  i3y  joining  in  a  conveyance, 
destroy  a  homestead  right  already  acquired,  so  they  may 
equally  destroy  it  by  selling  and  conveying  a  part  of  it,  if  it 
be  done  in  the  shape  of  an  undivided  moiety,  so  as  to  turn 
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the  estate  into  a  tenancy-in-oommon;  and  when  it  has  been 
thus  destroyed,  no  question  of  homestead  can  be  raised 
against  a  creditor.  '* 

^  The  Court  below  found  that,  ten  years  prior  to  the  execu- 
tion by  the  husband  of  tiie  mortgage  sougnt  to  be  foreclosed 
in  this  action,  '*  the  defendant,  £award  Ellis,  and  his  said 
wife,  Kate  Ellis,  made  and  executed  a  deed  of  convOTance 
to  the  undivided  one-half  of  said  premises  *  *  *  to 
Thomas  B.  Howard  and  William  H.  Ladd." 

It  is  urged  by  appellant  that  the  homestead  right  was  not 
destroyed  by  such  conveyance,  because  the  Court  also  found 
''and  the  said  Thomas  d.  Howard  and  William  H.  Ladd,  at 
the  same  time,  and  as  part  of  the  same  transaction,  executed 
to  the  defendant,  Edward  Ellis,  a  conveyance  of  the  same 
undivided  half  of  said  premises." 

^  There  can  be  no  doubt,  however,  there  was  a  period  of 
time,  however  short,  during  which  the  title  to  the  undivided 
one-half  was  vested  in  Howard  and  Ladd. 
Judgment  and  order  affirmed. 


I 
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In  Bank. 


[Filed  June  15,  1883.1 
No.  7999. 

THE  SOXJTHEBN  PACIFIC   BAILBOAD  COMPANY, 

Appellant, 

V. 

OABCIA,  Bespondsnt. 

Enonoin^— Mexican  Gbakt. — MeLaughlin  y.  Heid,  11  Pao.  0.  L.  J.  80, 
followed. 

Appeal  from  Superior  Court,  Los  Angeles  County. 

OUzsseU  (t  Smith  for  appellant. 
J.  H.  Blanchard  for  respondent. 

By  the  Coubt  : 

We  find  no  error  herein.  The  case  is  substantially  the 
same  as  McLaughlin  y.  Held  (11  Pao.  C.  L.  J.  80),  and  on 
the  authority  of  that  case  there  must  be  a  judgment  of 
affirmance. 

Judgment  and  order  affirmed. 
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Department  No.  1. 


No.  8667. 

[Filed  June  15,  1883.] 

HAVEN,  Plaintifp,  v.  HAWES,  Dependaot. 

Pbi-emption — SxTTLVif  BNT. — A  qoalifled  pre-emptor,  intending  at  the  time 
of  settlement  to  take  the  whole  of  a  quarter-section,  IM  aeres,  can 
initiate  a  valid  claim  to  the  whole  by  performing  acts  of  setUement 
upon  one  80  acres,  while  the  other  is  inclosed  and  onltiTated  by 
another  person,  before  and  at  the  time  the  attempt  begins. 

Appeal  from  Superior  Court,  San  Bernardino  County. 

0.  W.  O.  Rotvell  for  plaintiff. 
SatterwhUe  dc  Curtis  for  defendant. 

By  the  Coubt: 

The  question  involved  in  this  appeal,  as  stated  by  appel- 
lant's counsel,  is  as  follows: 

'*  Can  a  qualified  pre-emptor,  intending  at  the  time  of  set- 
tlement to  take  the  whole  of  a  quarter-section,  160  acres, 
initiate  a  valid  claim  to  the  whole  by  performing  acts  of  set- 
tlement on  one  80,  while  another  80  is  inclosed  and  culti- 
vated by  another  person,  before  and  at  the  time  the  attempt 
begins  r 

It  is  insisted  bv  appellant  that  the  officers  of  the  Land 
Department  of  the  ifnited  States  erred  in  law  in  holding 
that  a  qualified  pre-emptor  could,  under  the  circumstances 
stated,  initiate  his  claim  and  acquire  title  to  the  80  acres  so 
in  possession  of  another  person. 

Appellant  relies  iipon  Atherton  v.  Fowler,  96  U.  S.  519; 
Hosmer  v.  WaUacCf  9*/  id.  575,  and  HrenotUh  v.  San  IranoBoo, 
100  id.  251. 

These  cases  do  not  sustain  his  position.  In  Atherton  v. 
Ihwler  it  was  held :  No  right  of  pre-emption  can  be  estab- 
lished by  a  settlement  and  improvement  upon  a  tract  of 
public  land  where  the  claimant  forcibly  intruded  upon  the 
possession  of  another.  Such  intrusion  is  a  trespass  anil 
cannot  initiate  a  right  of  pre-emption.  The  pre-emption 
laws  cannot  be  made  an  apology  for  trespasses  or  acts  of 
violence,  but  in  the  case  before  us  there  was  no  intrusion 
upon  the  actual  or  constructive  possession  of  the  appellant. 

In  Hoamer  v.  Wallace  the  defendant  was  a  purchaser  from 
a  Mexican  grantee.  At  the  time  when  the  plaintiff  settled 
upon  the  land  it  was  within  the  exterior  limits  of  the  grants 
and  was  not ' '  public  land  "  within  the  meaning  of  the  pre- 
emption laws.    In  1862  the  plaintiff  was  evicted  byl^ 
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process.  The  Supreme  Oonrt  of  the  United  States  held  that 
the  plaintiff  acquired  no  right  to  pre-empt  by  virtue  of  his 
occupation  prior  to  the  date  last  mentioned.  After  that  date 
it  would  seem  that  the  plaintiff  occupied  a  subdivision 
adjoining  the  exterior  line  of  the  Mexican  grant  and  adjoin- 
ing the  tract  in  possession  of  the  defendant — the  purchaser 
from  the  Mexican  grantee.  Bj  the  Act  of  Congress  of  1866 
the  defendant  acquired  the  right  to  pre-empt  the  tract  he 
had  purchased — a  right  which  he  enforced  in  the  Land 
Department.  The  {>laintiff,  as  a  pre-emption  claimant,  had 
not  made  entry,  paid  for  the  land,  and  obtained  a  patent 
certificate  be/ore  the  passage  of  the  Act  of  1866.  It  was  held 
the  plaintiff  had  acquired  no  vested  right  when  that  Act  was 
passed,  and  that  it  was  competent  for  Congress,  by  that  Act, 
to  give  to  the  defendant  the  superior  right  of  pre-emption; 
**  to  deal  with  the  land  as  it  chose."  (Irisbie  v.  Whitney y  9 
Wall.  187;  The  Tosemite  Valley  Case,  id.  77.) 

IrerunUh  v.  San  Francisco  construed  the  "Act  to  quiet  the 
title  to  certain  lands  within  the  corporate  limits  of  San  Fran- 
cisco."   (U  Stat.  4.) 

In  Hosmer  v.  Ihiggan  (56  Cal.  267),  cited  by  appellant,  as 
in  HosjMr  v.  WaXiMe,  stipra,  it  is  said  that  a  possession  of 
lands  without  the  exterior  limits  of  a  Mexican  grant  did  not 
create  a  valid  pre-emption  right  to  lands  vnihin  the  exterior 
lines  of  the  grant,  in  the  actual  possession  of  another — even 
though  upon  a  subsequent  survey  by  the  Government  the 
land  should  be  excluded  from  the  grant.  This  language  is 
to  be  interpreted  in  the  li^ht  of  the  circumstances  of  the 
cases.  In  both  the  person  m  possession  of  the  land  within 
the  exterior  limits  of  the  Mexican  grant  was  a  beneficiary 
under  the  Act  of  1866,  who  had  asserted  his  right  If  pre-emp- 
tion under  that  Act,  and  obtained  his  patent. 

In  Davis  v.  ScoU  (56  Cal.  170),  also  cited  by  appellant,  the 
defendant  invaded  plaintiff's  actual  possession,  ousted  and 
withheld  the  possession  from  him.  His  acts  of  settlement 
were  within  the  actual  possession  of  another. 

The  cases  in  Lester,  referred  to  by  appellant,  do  not  sus- 
tain the  view  of  the  law  he  insists  upon.  In  the  case  of 
Flickingery  to  which  our  attention  is  particularly  called  (Les- 
ter, L.  Jj.  p.  397,  No.  446),  the  Secretary  of  the  Interior  held 
that  Flickinger  was  not  entitled  to  land  bv  him  claimed, 
because  it  appeared  he  was  not  occapying  for  his  own  bene- 
fit,  but  as  servant  of  another,  and  that  he  had  another  claim 
in  the  "  Big  Woods  "  at  the  time  he  was  occupying  the  land 
then  in  controversy. 

Judgment  affirmed. 
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[Filed  May  30, 1883.] 

No.  8120. 

THOMAS,  Appellant,  v.  DESMOND,  Bespondbnt. 

GoMTBBSZOK  —  JiABBiED  WoMAN.  It  is  onlj  whoro  property  taken  from  i 
married  woman  belongs  to  her  as  her  separate  property  that  she  is 
considered  in  law  as  a  femme  sole,  and  entitled  to  sue  for  its  reeoTeiy 
or  conyersion.    The  faot  must  be  ayerred  and  proyed. 

Id. — SoLB  Tbadkb — ^Yoin  Tbansfkbs.  The  property  derived  from  the  sep- 
arate property  of  the  hnsband  by  the  wife  for  the  purpose  of  doing 
business  as  a  sole  trader  remains  the  property  of  the  hnsband  and  sab- 
ject  to  his  debts,  nnless  there  has  been  mutnal  oonsent  or  an  act  of 
transfer  in  the  mode  prescribed  by  law.  Norwonld  such  a  transfer  be 
▼alid  as  to  the  existing  creditors  of  the  hnsband. 

Appeal  from  Superior  Court,  San  Francisco. 

C,  F.  Hanlon  for  appellant. 
C.  Barbour  for  respondent. 

MoEjbe,  J.,  delivered  the  opinion  of  the  Oourt: 

Upon  a  showing  made  by  the  defendant,  the  default  entered 
against  him  was  set  aside  by  the  Court,  with  leave  to  answer. 
Instead  of  filing  an  answer,  the  defendant  demurred,  and  the 
Court  sustained  the  demurrer,  with  leave  to  the  plaintiff  to 
amend  her  complaint;  but  she  declined  to  amend,  and  judg- 
ment final  was  entered  against  her,  and  from  the  judgment 
and  the  order  setting  aside  the  default  the  plaintiff  ap- 
pealed. 

The  acfton  was  brought  to  recover  damages  for  an  alleged 
wrongful  seizure  of  personal  property.  It  is  alleged  in  the 
complaint  that  the  plaintiff  was  a  married  woman  and  the 
wife  of  William  A.  Thomas;  and  it  may  be  gathered  from  the 
complaint  that  she  had  possession  of  the  property,  and  that 
the  defendant,  as  the  Sheriff  of  the  city  and  county  of  San 
Francisco,  took  it  from  her  possession  by  process  issaed 
in  the  suit  of  Amos  Williams  against  William  A.  Thomas, 
her  husband,  and  converted  it  to  his  own  use.  But  that 
statement  does  not  constitute  a  cause  of  action  in  her 
favor.  It  is  only  where  property  taken  from  a  married  woman 
belongs  to  her  as  her  separate  property  that  she  is  considered 
in  law  as  a  femme  sole  and  entitled  to  sue  for  its  recovery  or 
conversion.  And  in  such  a  suit  the  pleading  in  the  action 
should  disclose  the  fact  that  the  property  was  her  separate 
property.     That  is  a  fact  which  must  be  averred  and  proved. 
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The  complftint  does  not  show,  by  distinct  affirmative  aver- 
ments, that  the  title  to  the  property  was  in  the  plaintiff  as  her 
separate  property,  or  that  she  was  possessed  of  it  as  of  her 
separate  property  as  a  sole  trader  or  otherwise.  On  the  con- 
trary, the  complaint  does  show,  by  recitals  of  evidential  facts, 
that  the  property  was  the  separate  property  of  the  husband, 
bat,  having  become  intemperate  and  dissolute,  he  had  spent 
all  his  money  and  run  in  debt,  and  failed  to  support  his  wife, 
and  she,  in  consequence  of  the  intemperate  and  dissolute 
habits  of  her  husband,  acting  under  the  advice  of  counsel, 
asserted  her  claim  over  all  his  propertjr,  took  possession  of 
it,  and  invest-ed  it  in  the  business  of  letting  furnished  rooms, 
with  or  without  board,  in  the  city  of  San  Francisco — a  busi- 
ness which  she  was  authorized  to  carry  on  as  a  sole  trader  by 
a  decree  of  the  Superior  Court  of  said  city  and  county  ren- 
dered December  21, 1880. 

These  recitals  are  insufficient  as  a  statement  of  her  right 
to  the  property.  They  are  not  a  statement  of  the  material 
and  ultimate  facts — facts  as  distinguished  from  ar^ment, 
from  hypothesis* and  from  evidence — which  is  required  by 
the  Code.  (Sec.  426 C.  C.  P.;  Oreeii  v.  Palmer,  15  Cal.  410; 
Pierq/Y,  Saoin,  10  id.  27;  Orewell  v.  Walden,  23  id.  165;  Moore 
V.  Murdoch,  26  id.  514;  MOes  v.  McDermoU,  31  id.  271.)  The 
complaint  was,  therefore,  demurrable. 

Besides,  as  the  fact  appears  from  the  recitals  that  the  prop- 
erty belonged  to  the  husband  as  his  separate  property,  it  was 
subject  to  his  debts,  unless  his  title  to  it  had  passed  from  him 
to  his  wife,  to  the  exclusion  of  his  creditors.  Of  course,  the 
marital  interest  of  the  husband  was  not  divested  by  the  ad- 
vice of  counsel  to  his  wife;  nor  did  she  acquire  an^  separate 
right  to  it  merely  by  that  advice;  nor  did  she  acquire  title  to 
it  oy  Uie  decree  of  the  Superior  Court  which  authorized  her 
to  carry  on  a  specific  business  in  her  own  name  and  for  her 
own  account. 

The  statute  under  which  that  decree  was  rendered  provided 
that  property  derived  from  the  community  property  or  the 
separate  property  of  the  husband,  not  exceeding  m  value 
1^00,  might  be  invested  in  a  business  carried  on  by  the  wife 
as  a  sole  trader.  (Sec.  1814  C.  C.  P.)  The  statute  did  not 
prevent  her  from  obtaining  and  using  the  husband's  property 
m  the  business.  But  she  could  only  derive  title  to  such  prop- 
erty by  the  mutual  consent  of  herself  and  husband,  and  by 
an  act  of  transfer  by  the  husband  to  her  in  the  mode  pre- 
scribed by  law.  From  the  recitals  of  the  complaint  there 
was  no  consent  and  no  transfer;  there  was,  therefore,  no  di- 
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yestitnre  of  the  legal  estate  of  the  husband;  the  property 
belonged  to  him, and  was  subject  to  attachment  or  execution 
against  him. 

Moreover,  the  pleader  admits  that  at  the  time  when  the 
wife  took  possession  of  the  property  and  invested  it  in  busi- 
ness on  her  own  account,  the  nusDand  was  in  debt.  As  a 
debtor  he  could  not  voluntarily  surrender  property  to  his 
wife,  nor  could  she  voluntarily  assume  the  possession  and 
ownership  of  it,  to  the  prejudice  of  his  creditors.  Sach 
transactions  are  considered  in  law  fraudulent  and  void  as  to 
the  'creditors  of  the  husband.  (Ghittman  v.  ScanneU^  7  Cal. 
465;  Hurlburt  v.  JmieSy  25  id.  225.) 

Judgment  and  order  affirmed. 

We  concur:  floss,  J.,  McKinstry,  J. 

Depabth^tt  No.  1. 


[FUed  May  30,  1883.] 
No.  8842. 

CURTIS,   PETmONEB, 

r. 
THE  SUPERIOR  COURT   OF  SAN  FRANCISCO  and 

HON.  F.  W.  LAWLOR,  Judge. 

Pbobibitiom — Appkal  Fbom  JmiTioBs'  GouBT— New  Tbiaii  nr  Supbuob 
OouBT — Pbactzob  in  JusncBs'  GouBT.  Judgment  was  rendered  in  the 
Justices'  Oourt  without  eyidence,  against  defendant  who  had  answered, 
denying  the  ayerments  of  the  complaint,  but  failed  to  appear.  Defend- 
ant appealed  *'on  questions  of  law  alone,"  and  the  Superior  Oonrt 
reyersed  the  judgment  and  ordered  a  new  trial  in  the  Superior  Ooort. 
Held,  upon  application  for  writ  of  prohibition  to  restrain  the  Superior 
Court  from  trying  the  cause,  that  the  Superior  Court  properiy 
ordered  the  new  trial  to  take  place  in  the  Superior  Court,  and  that 
the  writ  be  denied. 

Appeal  from  Justices'  Court,  San  Francisco. 

Carroll  Cook  for  petitioner. 
Wm,  Bead  for  respondent. 

By  the  Court  : 

A  judgment  was  rendered  in  the  Justices'  Court  in  favor 
of  the  plaintiff  and  against  the  defendant  in  an  action,  where- 
in one  A.  Wilhelm  was  plaintiff  and  this  petitioner  defend- 
ant, from  which  the  defendant  appealed  ''on  questions  of 
law. "  The  judgment  was  reversed  and  a  new  mal  ordered 
in  the  Superior  Court.  Petitioner  prays  the  Superior  Court 
and  Judge  thereof  may  be  restrained  by  prohibition  from 
trying  the  case. 

The  demand  of  petitioner  herein  is    not  sustained  by 
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Rickey  v.  Superior  Cotirty  nor  by  Savhome  v.  Superior  Court 
(69  Cal.  661;  9  P.  C.  L.  J.  425).  In  the  first  of  the  cases  it 
was  said  that  on  an  appeal  by  defendant  from  a  judgment 
taken  against  him  by  default  in  the  Justices'  Court  the  Supe- 
rior Court  acquired  no  jurisdiction  to  allow  the  defendant  to 
file  an  answer  and  to  re-try  the  case.  Rickey  v.  Superior  Court 
is  not  like  the  case  now  before  us.  The  return  shows  that 
in  WUhelm  t.  Curtis  (the  petitioner),  the  defendant  answered 
in  the  Jutices'  Court,  and  the  statement  provided  for  in 
975  of  the  C.  C.  P.  was  filed,  the  appeal  being  ''on  ques- 
tions of  law  alone." 

In  the  action  considered  in  Sanhome  v.  Superior  Courts 
the  appeal  from  the  Justices*  Court  was  by  the  petitioner  for 
the  wnt  of  prohibition.  It  was  said  by  this  Court  that  the 
party  thus  invoking  by  his  own  act  the  jurisdiction  of  the 
Superior  Court,  ought  not  to  receive  the  benefit  of  the  writ 
to  which  he  was  entitled  only  on  the  theory  that  the  Superior 
Court  had  no  jurisdiction  to  proceed. 

In  the  case  brought  before  us  in  iS'.  P.  B.  B.  Co.  v. 
Superior  Court  (59  Cal.  471),  the  Justice  had  not  acquired 
jurisdiction  of  the  person  of  defendant,  but,  nevertheless, 
without  any  general  appearance  on  the  part  of  the  defendant, 
the  Justice  rendered  a  judgment  against  the  plaintiff,  from 
which  the  plaintiff  appealed.  It  was  held  the  Superior  Court 
had  no  power,  on  such  appeal,  to  order  the  defendant  to  file 
an  answer,  etc.,  because  by  plaintiff's  appeal,  the  Superior 
Court  only  acquired  jurisdiction  to  affirm  or  reverse  the  Jus- 
tice's judgment. 

In  the  case  we  are  now  considering,  an  issue  of  fact  was 
joined  in  the  Justices'  Court.  If  the  statement  prepared  by 
the  defendant  therein  showed  that  the  Justice  erred  m  giving 
judgment  for  the  plaintiff,  without  sufflcierU  or  any  evtaence, 
this  was  error,  for  which  the  Superior  Court  was  justified  in 
reversing  the  judgment  and  ordering  a  new  trial.  When  the 
defendant  fails  to  appear  at  the  trial,  the  Justice  ''  may  pro- 
ceed'* with  the  trial  at  the  request  of  the  plaintiff  (C.  C  P. 
884) ;  but  the  Justice  ought  not  without  evidence  to  render  a 
judgment  in  favor  of  the  plaintiff,  if  the  answer  denies  the 
averments  of  the  complaint.  Such  a  judgment  is  erroneous. 
It  may  have  been  based  upon  an  erroneous  notion  that,  by 
failing  to  appear  at  the  trial,  the  defendant  admitted  the 
averments  of  the  complaint.  But  it  must  be  treated  simply 
as  a  judgment  without  evidence  to  sustain  it. 

The  Superior  Court  properly  ordered  the  new  trial  to  take 
place  in  the  Superior  Court.     (People  v.  Freelon^  8  Cal.  517.) 

Writ  denied  and  proceedings  dismissed. 
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In  Bane. 


[PUed  June  11, 1883.] 
No.  10,846. 

Ex  Pabte  BAYE  on  Habeas  Oobpub. 

Attemftid  Extobtion — Habeas  Cobpub — Emtbt  of  Judom set  '  n  Gbdi- 
iNAL  Gasb  —  Minute-book.  The  petitioner  was  conTicted  for  ihft 
offense  of  ''Attempted  Extortion"  on  Febmary  6«  1888.  The  aen- 
tence  was  immediately  entered  in  the  minate  or  memorandum  book 
kept  by  the  Clerk  of  the  Court,  from  which  a  more  formal  jadg- 
ment  was  afterward  (Febmary  26,  1883,)  and  more  than  twen^ 
days,  entered  on  the  docket  of  the  Court.  Held,  as  the  sentenoe  en- 
tered on  the  minutes  on  February  6th  showed  the  offense  of  whiohtha 
prisoner  had  been  convicted,  and  the  penalty  imposed,  it  yna,  ai  t 
judgment,  legally  sufficient,  and  hdbecis  corpus  will  not  lie. 

Habeas  Corpus. 

HaU  dt  Alexander  for  petitioner. 

MoEee.  J.,  delivered  the  opinion  of  the  Court: 

From  the  return  to  the  writ  in  this  case,  it  appears  Oak 
the  prisoner  was  arrested,  tried  and  convicted  in  the  Police 
Court  of  the  city  of  Sacramento  for  the  oSenae  of  *'  attempted 
extortion."  Section  524  of  the  Penal  Code  declares  that 
**  every  person  who  unsuccessfully  attempts,  by  means  of  any 
verbal  threat,  such  as  is  specified  in  Section  519,  to  extort 
money  or  other  property  from  another,  is  guilty  of  a  miad^ 
meanor."  The  ofi'ense  with  which  the  defendant  in  the  case 
was  charged  was  therefore  one  known  to  the  law;  it  was  a 
misdemeanor;  and  the  Court,  having  acquired  jurisdictiw 
of  the  person  of  the  defendant,  had  jurisdiction  of  the  case. 
So  that  the  only  question  with  which  we  have  to  deal  is, 
whether,  in  the  proceeding  which  resulted  in  the  convictioD 
and  sentence  of  the  defendant,  the  Court  kept  within  its 
jurisdiction. 

Substantially  the  forms  of  law  were  complied  with.  The 
record  shows  that  the  defendant  was  properly  charged  with 
the  commission  of  a  public  offense,  that  upon  conviction  Ae 
Court,  pursuant  to  Section  1449  of  the  penal  Code,  fixed 
February  6,  1883,  as  the  time  for  pronouncing  judsment; 
that  on  that  day  the  defendant,  being  present  with  his  at- 
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tonie^,  moved  in  arrest  of  judgment  and  for  a  new  trial,  both 
of  which  were  denied,  and  that  the  Court  ''sentenced  him 
to  imprisonment  for  six  months  in  the  county  jail." 

The  sentence  was  immediately  entered  in  the  minute  or 
memorandum  bookj  kept  by  the  Clerk  of  the  Court,  from 
which  a  more  formal  judgment  was  afterward  entered  on  tiie 
docket  of  the  Court.  It  is  true,  the  formal  judgment  was 
not  entered  on  the  judgment  docket  until  the  26tb  of  Feb- 
roary,  1883,  more  than  twenty  days  after  the  trial  and  con- 
Tiction.  But  as  the  sentence  which  was  entered  on  the  min- 
utes of  the  Court  on  February  6,  1883,  showed  the  offense  of 
which  the  defendant  had  been  convicted  and  the  penally  im- 
posed, it  was,  as  a  judgment,  legaUy  sufficient.  It  was  not 
necessary  that  the  entry  of  it  on  the  minutes  should  recite 
the  facts  contained  in  the  other  papers  constituting  the 
record  in  the  action.  (Ec  parte  Ring,  ^8  Cal.  247;  Ex  parte 
Murray,  43  id.  455;  People  v.  Fbrbea,  22  id.  135.)  It  was 
sufficient  that  that  was  done  subsequently,  in  the  perform- 
ance of  the  clerical  duty  of  entering  the  judgment  upon  the 
docket.  At  any  rate,  the  judgment  pronounced  on  the  6th  of 
February  was  not  void.  It  showed  that  the  defendant  had 
been  tried  and  convicted  of  an  offense  known  to  the  law; 
namely,  attempted  extortion;  and  that  the  sentence  passed 
on  him  was  one  which  the  Court  had  jurisdiction  to  pro- 
nounce. (Ex  Parte  Oibson,  31  Cal.  619.)  And  assumii^ 
that  the  judgment  may  have  been  voidable  for  want  of  ad- 
herence to  some  prescribed  form  of  proceeding  in  the  case, 
yet  that  was  a  matter  reviewable  only  by  appeal.  Although 
erroneous,  imprisonment  under  it  would  not  be  unlawful. 
It  is  only  where  the  proceedings  of  an  inferior  Court  are  en- 
tirely void,  either  for  want  of  jurisdiction  or  other  cause, 
that  imprisonment  under  a  judgment  rendered  in  them  be- 
comes unlawful  and  entitles  a  prisoner  to  be  discharged  on 
habeas  corpus. 

Writ  dismissed  and  prisoner  remanded. 
We  concur:    Thornton,  J.,  Myrick,  J. 

OONCUBBING  OPINION. 

I  concur  in  the  judgment.  The  entry  made  in  the  minutes 
of  the  Police  Court  on  the  6th  of  February  showed  the  of- 
fense of  which  the  petitioner  was  convicted  and  the  sentence 
of  the  Court,  and  that  was  sufficient  to  constitute  a  valid 
judgment.  Boss,  J. 
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Depabtment  No.  1. 


[FUed  June  15,  1883.] 

No.  8189. 

KELLY  AND  WIFE,  Appellants, 

V. 

DESMOND,  Eespondent. 

Bhebivf — Pknaltt— ExBounoM — ^Noticb—Sals — ^Pitbohasbb.  SMtion  699 
0.  0.  P.,  relating  to  recovery  of  penalty  for  officer  selling  real  prop- 
erty under  execution  without  notice,  does  not  apply  to  the  puidutfer 
at  execution  sale  without  notice.  Such  purchaser  is  not  the  **  ag- 
grieved party"  within  the  meaning  of  the  section.  The  parties  to 
the  execution  are  the  "  aggrieved  parties." 

Appeal  from  Superior  Court,  San  Francisco. 

J.  G.  Bates  for  appellants. 
C.  Barbour  for  respondent. 

MoKee,  J.,  delivered  the  opinion  of  the  Court: 

On  the  20th  of  December,  1879,  Margaret  Kelly,  wife  of 
her  co-plaintiff  Martin,  purchased  at  execution  sale  a  tract 
of  land  which  had  been  levied  upon  by  the  defendant,  as  the 
Sheriff  of  the  City  and  County  of  San  Francisco,  under  an 
execution  regularlv  issued  upon  a  valid  judgment  rendered 
November  22,  1879.  In  the  complaint  in  the  action,  oat  of 
which  the  case  arises,  the  pleader  alleges  that  the  interested 
the  execution  debtor  was  of  great  value;  that  the  purchaser 
paid  to  the  Sheriff  the  amount  of  her  bid  as  the  purchase- 
money  of  the  land;  and  that,  after  the  payment,  she  dis- 
covered that  the  sale  had  been  made  without  ^ving  the 
notice  prescribed  by  Section  692  of  the  Code  of  Civil  Proced- 
ure, l^ut  it  does  not  appear  that,  upon  that  discovery,  she 
took  any  steps  to  set  aside  the  sale,  or  to  have  her  purchase- 
money  returned  to  her.  On  the  contrary,  it  does  appear 
that  she  stood  on  her  rights  as  a  purchaser,  and,  after  the 
time  for  redemption  had  passed,  she  demanded  of  the  Sheriff 
a  deed  to  the  land,  but  he  refused  to  execute  it. 

Unquestionably,  upon  that  refusal,  she  had  her  remedy. 
She  might  have  resorted  to  a  writ  of  mandamus  to  compel 
the  execution  and  delivery  of  a  deed,  or  she  might  have  sued 
him  in  damages  for  a  refusal  to  execute  it.  But  instead  of 
resorting  to  either  of  those  remedies,  the  plaintiffs  broudbt 
this  action  to  recover  the  penalty  prescribed  by  Section  693 
C.  C.  P.  for  selling  real  property  under  execution,  withoat 
notice.     That  section  provides  as  follows: 
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'^  An  officer  selling  without  the  notice  prescribed  by  Sec- 
tion 692  forfeits  five  hundred  dollars  to  the  party  aggrieved, 
in  addition  to  his  actual  damages;"  and  the  question  arises, 
whether  a  purchaser  at  execution  sale,  without  notice,  is  the 
**  aggrievea  party  "  within  the  meaning  of  the  section. 

We  think  he  is  not.  Such  a  sale  is  either  valid  or  invalid; 
it  passes  the  title  to  the  purchaser  or  it  does  not.  If  it  be 
a  nullity  and  passes  no  title,  the  purchaser  sustains  no  in- 
jury and  no  right  of  action  for  the  forfeiture  accrues.  Such 
an  action  is  not  maintainable  even  by  a  party  to  the  execu- 
tion, unless  he  has  been  deprived  of  his  property  by  a  sale 
under  it  without  notice  (Askew  v.  Ehberts,  22  Gal.  265) ;  and 
if  he  has  been  deprived  of  his  property  by  reason  of  the 
fact  that  it  has  passed  from  him  by  the  safe  to  a  purchaser 
at  the  sale,  then  the  latter  is  not  injured,  for  he  has  obtained 
what  he  bought. 

Now,  the  real  property  of  an  execution  debtor,  levied  on 
to  satisfy  the  judgment  upon  which  the  execution  issued,  does 
pass  to  the  purchaser  at  the  sale,  whether  it  was  made  with 
or  without  notice,  unless  the  sale  be  void  for  want  of  author- 
ity to  make  it.  If  authorized,  the  purchaser  is  entitled, 
alter  the  time  for  redemption  expires,  to  his  deed,  and  may 
compel  its  execution  and  delivery.  The  deed  is  conclusive 
evidence  of  the  facts  of  the  sale  as  recited  in  the  deed, 
(Hikn  V.  Peck,  30  Gal.  287;  Blood  v.  Light,  38  id,  653;  Mayo 
Y.  Foley,  40  id.  281) ;  and  it  vests  him  with  the  title  of  the  exe- 
cution debtor.  Proof  of  the  execution  of  a  deed,  and  of 
the  judgment  and  execution,  are  sufficient  for  recovery  by 
him  in  ejectment  against  the  debtor.  The  purchaser  is 
therefore  concerned  only  with  the  judgment,  execution,  and 
sale,  as  evidenced  by  his  deed  (Cloud  v.  Ei  Dorado  Co.  12  Gal. 
133;  Bloody.  Light,  supra);  upon  them  his  title  depends^and 
it  is  not  affected  or  impaired  by  any  irregularities  of  the 
officer  making  the  sale.  (Reeve  v.  Kennedy,  43  Gal.  650;  Mayo 
Y.  Foley,  supra).  If  notice  of  the  sale  has  been  defectively 
given,  or  has  not  been  given  at  all,  it  does  not  prejudice  the 
right  which  the  purchaser  has  acquired.  Questions,  there- 
fore, appertaining  to  the  notice,  as  well  as  all  others  which 
merely  relate  to  irregularities,  are  between  the  officer  selling 
and  the  parties  to  the  execution.  (Borer  on  Judicial  Sales, 
Section  716;  Blood  v.  Lig/U,  supra.)  They  are  the  only  par- 
ties aggrieved ;  and  from  any  injury  resulting  from  such  irreg- 
ularities they  are  the  only  parties  entitled  to  the  reme^ 
given  by  Section  693,  supra.  A  purchaser  to  whom  the  sale 
passes  the  legal  title  of  the  execution  debtor  is  not  an  ag- 
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grieved  party,  and  is  not  entitled  to  sue  for  the  penalty  pre- 
scribed Dy  the  section. 

We  find  nothing  in  Sexton  v.  Nevers  (20  Pick.  461)  which 
is  in  conflict  with  this  conclusion.  That  was  an  action  on 
the  case  by  a  purchaser  at  execution  sale,  who  was  the  plain- 
tiff in  execution,  against  an  officer  to  recover  damages  for 
neglect  of  the  officer  to  comply  with  the  requisitions  of  the 
law  in  selling  real  proi)erty,  in  consequence  of  which  the 
plaintiff  had  been  deprived  of  the  property.  The  acts  or 
omissions  of  the  officer  were  such  as  under  the  laws  of  Mas- 
sachusetts rendered  the  sale  wholly  invalid,  and  nothing 
passed  to  the  plaintiff  by  the  officer's  deed.  Therefore  the 
plaintiff  was  held  entitled  to  maintain  an  action  against  the 
officer  for  the  neglect  of  duty  by  which  he  had  been  injured. 
But  the  case  has  no  application  to  the  question  involved  in 
the  case  before  us. 

Judgment  affirmed. 

I  concur:  McKinstry,  J. 

I  concur  in  the  judgment:  Boss,  J. 

Department  No.  2. 


[Filed  June  4,  1883.] 
No.  7768. 
In  the  Matter  op  the  Estate  op  H.  C.  HUDSON,  Deoeasii). 

ADMnnsTBATioN — Dbobebs  of  Distbibution  Final — Tubisoictiom  of  Sups- 
BioB  GouBTB  MOT  Enlabqbd.  DeorodB  of  the  Prob%ta  Oourt  on  distri- 
bniion  are  conolnsive  as  to  the  rights  of  heirs,  legatees  and  deTiiees, 
sabjeot  only  to  be  reyersed,  set  aside  or  modified  on  appeal.  The 
jurisdiction  of  the  Superior  Oourts  as  snooessors  of  Uie  Probate 
Courts  has  not  been  enlarged  in  this  regard,  and  they  have  no  powor 
to  entertain  a  petition  by  legatees  to  set  aside  said  deorees  for  fraud. 

Appeal  from  Superior  Court,  San  Francisco. 

Hammond  &  Wright  for  appellants. 
Cowles  &  Drown  for  respondent. 

Myrioe,  J.,  delivered  the  opinion  of  the  Court: 

Henry  C.  Hudson,  a  resident  of  New  Jers^,  died  in  that 
State  December  6, 1871;  his  will  was  admitted  to  probate  in 
that  State  December  28,  1871,  and  on  the  28th  of  April, 
1872,  an  exemplified  copy  was  admitted  to  probate  in  this 
State.  William  H.  Bro£aw  received  letters  testamentary  in 
New  Jersey,  and  C.  C.  Burr  in  this  State.  The  will  be- 
queathed to  the  present  petitioners,  residing  in  New  Jersey, 
$^,700,  to  persons  residing  in  San  Francisco,  $1,100,  and  to 
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other  persons,  $6,300.  The  remainder,  if  any,  after  the 
payment  of  debts  and  legacies,  was  to  ^o  to  the  widow  of 
deceased.  In  January,  1874,  the  administration  in  this 
State  bein^  completed,  the  Probate  Court,  after  finding  that 
the  estate  nere  in  the  hands  of  the  executor  was  equivalent 
in  value  to  $13,914.08,  after  paying  all  debts  and  legacies  to 
persons  residing  in  California,  and  was  community  property, 
and  that  there  was  tiien  in  the  hands  of  the  executor  in  New 
Jersey  abundant  property  to  satisfy  the  legacies  to  persons 
residing  out  of  California,  and  all  debts  to  persons  residing 
oat  of  this  State,  and  the  expenses  of  administration,  dis- 
tributed the  residue  in  this  otate  to  the  widow  of  the  de- 
ceased, Mary  Hudson;  and  on  the  production  of  his  receipt 
the  executor  here  was  discharged.  In  1878,  more  than  six 
years  after  the  distribution  and  discharge,  the  petitioners 
presented  their  petition,  asking  that  the  decree  of  distribu- 
tion and  the  discharge  be  set  aside,  and  that  a  sufficient  sum 
of  the  California  assets  to  be  turned  over  to  the  New  Jersey 
executor  to  pay  the  balances  of  the  legacies  now  left  unpaid. 
The  petition  avers  that  ten  per  cent,  of  the  legacies  nave 
been  paid  out  of  the  New  Jersey  assets.  It  appears  by  the 
petition  that  on  a  settlement  of  uie  accounts  of  tne  New  Jer- 
sey executor  there  remained  in  his  hands  $5,441.63. 

The  petitioners  aver  that  certain  of  them,  acting  for  them- 
selves and  others,  addressed  letters  to  Burr,  before  and  after 
his  application  for  distribution,  regarding  the  process  of  his 
administration,  and  received  information  except  as  to  the 
proceedings  for  distribution.  It  thus  appears  tnat  they  had 
actual  knowledge  of  the  administration  here,  and  could  be- 
fore distribution  have  made  such  application  as  would  have 
been  necessary  to  protect  their  rights.  It  appears  that  they 
relied  upon  Burr,  and  they  complain  that  he  misled  them. 

The  petition  was  demurred  to  (after  due  service  upon 
them  of  citation)  by  the  said  Mary  Hudson  and  C.  C.  Burr, 
upon  the  grounds  that  the  Court  had  no  jurisdiction  of 
either  of  them,  or  of  the  subject-matter  of  the  petition;  all 
other  grounds  of  objection  were  waived. 

We  are  of  opinion  that  the  demurrer  was  well  taken,  upon 
the  ground  that  the  Court  had  no  jurisdiction  of  the  subject- 
matter  of  the  petition.  By  Section  1667  C.  C.  P.  the  Pro- 
bate Court  was  authorized,  on  proceedings  for  distribution, 
in  case  U  v>as  necessary,  to  order  the  money  here  to  be  remit- 
ted to  the  New  Jersey  executor  to  pay  legacies  there.  The 
fact  that  such  action  could  be  had  in  case  it  was  neeessary, 
implies,  of  course,  the  right  to  hear  and  determine  as  to  the 
necessity;  and  we  must  presume  that  the  Court  heard  proof 
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that  the  New  Jersey  assets  were  ample  to  pay  all  there. 
Therefore  the  decree  is  not  Toid  on  its  face.  Section  1666 
C.  0.  P.  makes  the  decree  of  the  Probate  Court  on  distri- 
bution conclusive  as  to  the  rights  of  heirs,  legatees  or  devi- 
sees, subject  only  to  be  reversed,  set  aside  or  modified  on 
appeal.  Under  the  late  Constitution  the  Probate  OouitB 
were  to  have  such  jurisdiction,  as  such,  as  should  be  pre- 
scribed by  law.  There  is  no  provision  of  the  statute  wnieh 
gave  to  the  Probate  Court  jurisdiction  to  entertain,  after  a 
decree  of  distribution  and  discharge  (and  after  ihe  time 
specified  in  Section  473  C.  C.  P.),  a  petition  to  set  aside  the 
decree  for  fraud,  or  because  the  Court  had  been  imposed 
upon  by  false  testimony.  The  jurisdiction  of  the  Superior 
Courts,  as  succeeding  to  the  powers  of  the  Probate  Ooorts, 
is  not  enlarged  in  uiis  regard.  In  such  cases  Courts  of 
equity  have  jurisdiction  to  afford  proper  relief;  and  if  it  be 
true  that,  by  means  of  false  testimony,  the  Probate  Court 
was  impeded  upon  and  induced  to  make  a  decree  which  it 
would  not  otherwise  have  made,  doubtless  a  Court  of 
equity  can  charge  the  distributees  as  trustees. 

It  is  proper  to  remark  that  we  are  not  passing  upon  the 
power  of  the  Probate  Courts,  or  of  the  Superior  Courts  as 
successors,  to  entertain  applications  to  afford  relief  pending 
the  administration.  We  are  passing  upon  the  statute  making 
the  decree  of  distribution  final. 

Judgment  affirmed. 

We  concur:  Thornton,  J.,  Sharpstein,  J. 


Depabtment  No.  2. 


[Filed  June  15,  1883.] 

No.  8908. 

MARY  C.  McCLELLAN,  Appellant, 

V. 

DOWNEY.  Eespondent. 

Dkobkx — Ebtats — DxBTBiBnTioN — GoMMUNiTT  Pbopxbtt — Hnxfl — SUBIR^ 
Adminibtbation.  Action  by  a  distributee  to  reooyer  moii^  dif- 
tribnted  to  her.  Edd,  defendant,  surety  of  an  administrator,  etniiot 
question  the  Talidity  of  the  decree  settling  the  account  of  his  piind- 
pal  and  making  distribution  of  the  estate.     (1638  0.  0.  f.) 

Id. — Id.  Further:  It  was  competent  for  the  Probate  Court,  in  the  mattsr  cf 
the  esUte  of  W.  J.  McClellan  (husband),  to  make  distribulioii  d 
the  share  of  the  community  property  belonging  to  the  widov,  to  her 
heirs,  she  haying  died  pending  the  administration  of  her'husband'f 
estate,  and  no  creditor  of  her  objecting. 
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Appeal  from  Superior  Oourt,  Lo8  Angeles  County. 

W,  8.  Stephens  for  appellant. 

BickneU  cc  White  and  Graves  dt  Chapman  for  respondent. 

MiBlOEy  J.,  delivered  the  opinion  of  the  Court: 

This  appeal  comes  before  us  on  the  judgment-roll,  em- 
bracing the  pleadings,  finding  and  judgment.  The  action 
was  brought  by  plaintiff,  a  distributee  of  the  estate  of  her 
father,  wT  J.  McClellan,  against  a  surety  on  the  bond  of  the 
administrator,  to  recover  the  amount  of  money  distributed 
to  her  by  the  decree  of  distribution  made  of  the  estate  of 
her  said  father.  The  following  are  sufficient  of  the  facts  to 
exdiain  the  case : 

W.  J.  McClellan  died  intestate,  leaving  him  surviving  his 
wife,  Susan  A.  E.  McClellan,  and  six  children,  four  of  wnom 
were  the  children  of  his  marriage  with  the  said  Susan.  The 
property  left  by  him  was  community  property.  Susan  died 
subsequent  to  her  husband,  intestate,  leaving  her  four 
children  above  mentioned,  her  only  descendants,  and  her 
estate  was  administered  upon  and  distributed,  and  the 
administration  closed;  but  in  the  decree  of  distribution  of 
her  estate  no  mention  was  made  of  her  interest  in  the  estate 
of  her  husband.  Afterward,  on. the  16th  of  October,  1878, 
Idndley,  the  administrator  of  the  estate  of  W.  J.  McClellan, 
presented  his  final  account  of  his  administration,  which  was 
filed  in  the  Court,  and  at  the  same  time  presented  a  petition 
for  the  distribution  of  the  estate.  On  tne  14th  of  January, 
1879,  the  Probate  Court  made  a  decree,  settling  the  account 
of  the  administrator  and  distributing  the  estate.  This  decree 
recited  that  the  administrator  had,  on  the  16th  of  October, 
1878,  rendered  and  presented  for  settlement,  and  filed  in  the 
Court,  his  final  account  of  the  administration  of  the  estate, 
and  on  the  29th  of  October,  1878,  when  the  matter  came  on 
for  hearing,  proof  was  *'  made  to  the  satisfaction  of  the  Court 
that  notice  of  the  settlement  of  said  account  and  of  the  time 
and  place  of  hearing  of  the  same  had  been  duly  given  bv  the 
Clerk  of  this  Court,  as  required  by  law  and  the  order  of  this 
Court.*'  The  decree  also  recited  tnat  on  the  16th  of  October, 
1878,  the  administrator  ''filed  his  petition  praying  for  an 
order  of  distribution  of  the  residue  of  said  estate  among  the 
persons  entitled,  it  appearing  to  the  Court  upon  satis- 
factory proof  that  notice  of  the  hearing  of  said  petition 
had  been  duly  given  as  required  by  law  and  the  order  of  this 
Court."  The  decree,  after  disallowing  some  items  contained 
in  the  account,  and  charging  the  administrator  with  other 
items,  stated  the  balance  m  the  hands  of  the  administrator. 
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and  accordingly  settled  the  account,  and  then  proceeded  to 
distribute  the  estate,  viz. :  five-twenty-f ourths  to  each  of  the 
four  children  of  said  W.  J.  and  Susan  A.  E.  McClellan,  and 
two-twenty-fourths  to  each  of  the  two  children  of  said  W.  J.— 
$934.40  being  the  amount  of  money  distributed  to  Mary  C, 
the  plaintiff  herein,  and  for  the  recovery  of  which  amoimt 
this  action  was  brought.  .  In  making  this  distribution  the 
decree  embraced  as  well  the  one^half  of  the  community 
property  which  went  to  the  surviving  widow,  Susan,  upon 
the  death  of  her  husband,  and  upon  her  death  to  her  foar 
children,  as  the  other  half  of  the  communi^  property  which 
went  to  the  six  children  of  said  W.  J. — which  accounts  for 
the  difference  in  the  proportions  as  between  the  two  classes 
of  children. 

On  the  trial  of  this  case  in  the  Court  below,  the  Coort 
found  that  on  the  18th  of  October,  1878,  the  Probate  Gonit 
made  an  order  fixing  Tuesdav,  October  29,  1878,  as  the  day 
for  hearing  the  account,  and  directed  notice  to  be  given  io 
all  persons  interested  in  the  estate  of  the  time  and  place  of 
hearing  said  final  account  and  petition  for  distribution,  by 
posting  notices  in  at  least  three  public  places  in  the  coun^ 
for  at  least  ten  days  before  said  day;  that  on  the  18th  of 
October,  1878,  the  Clerk  posted  notices  in  at  least  three 
public  places  in  said  county,  but  notifying  allpersons mter- 
ested  in  the  estate  to  appear  on  the  isSth  of  October,  1878, 
and  stating  in  said  notice  that  said  28th  of  October,  1878, 
was  the  day  fixed  for  said  hearing,  and  that  no  further  notice 
was  given.  The  Court  concluded  that  the  decree  of  settle- 
ment and  distribution  was  not  duly  given  and  made,  but,  on 
the  contrary,  the  Probate  Court  had  no  jurisdiction  over  the 

Sarties;  that  tis  to  the  interest  of  the  estate  of  Susan  A.  E. 
[cClellan,  it  had  no  jurisdiction  over  the  subject-matter  for 
the  purpose  of  making  distribution  thereof  to  the  parties 
interested  as  heirs  of  her  estate,  and  that  said  decree  was 
wholly  void;  and  thereupon  the  Court  rendered  judgment  for 
the  defendant.  From  this  judgment  the  plaintiff  appealed. 
On  this  appeal  two  questions  are  presented: 

First — Can  the  defendant  in  this  action,  the  surety  of  the 
administrator,  be  heard  to  question  the  validity  of  the  decree 
settling  the  account  of  his  principal,  and  making  distriba- 
tion  ?  This  section  is  answered  by  Section  1638  C.  G.  P*i 
which  reads:  ''The  account  must  not  be  allowed  by  the 
Court  until  it  is  first  proved  that  notice  has  been  given  as 
required  by  this  chapter,  and  the  decree  must  show  that 
such  proof  was  made  to  the  satisfaction  of  the  Court,  and  is 
conclusive  evidence  of  the  fact."    The  duty  was  Uius  eaek 
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upon  the  Probate  Goart;  to  ascertain  if  proper  notice  had 
been  given  before  allowing  the  account,  and  it  is  directed 
that  the  decree  shall  show  that  proof  thereof  was  made  to  the 
satisfaction  of  the  Court,  and  when  so  made  and  so  shown, 
the  recital  thereof  in  the  decree  is  made  conclusive  evidence 
of  the  fact  (subject,  of  course,  to  review  on  appeal  from  the 
decree,  in  a  proper  manner). 

It  did  not,  then,  rest  with  the  trial  Court  in  this  action  to 
hear  evidence  that  the  Probate  Court  had  not  due  and  legal 
proof  that  proper  notice  had  been  given,  nor  to  find  contrary 
to  its  recital.  The  decree  of  the  Probate  Court  on  this  point 
was  fuU  and  ample,  as  required  by  the  statute,  as  well  as  to 
the  settlement  of  the  account  as  to  the  distribution,  and  is 
conclusive. 

It  may  be  remarked  that  no  question  is  made  as  to  the 
regularity  of  the  proceedings  for  the  issuance  of  letters  of 
administration;  therefore  we  may  assume  that  the  Court  had 
jurisdiction  of  the  estate  for  the  purposes  of  administering 
upon  it.  A  compliance  with  the  statute  in  all  subsequent 
proceedings  is  aU  that  can  be  required;  and  many  of  the 
cases  cited  by  respondent  have  no  application. 

Second — Was  it  coinpetent  for  the  Probate  Court,  in  the 
matter  of  the  estate  of  W.  J.  McClellan,  to  make  distribution 
of  the  share  of  the  community  property  belonging  to  the 
widow,  to  her  heirs,  she  having  died  pending  the  adminis- 
tration Ox  her  husband's  estate  ?  The  objects  of  adminis- 
tration are,  to  gather  the  property  left  by  a  decedent,  pay 
the  debts  and  expenses,  and  distribute  the  residue  '^  among 
the  persons  who  by  law  are  entitled  thereto."  (Sec.  1665 
C.  d.  P.)  It  cannot  be  said  that  the  widow's  share  of  the 
community  property  is  for  no  purpose  the  estate  of  the 
husband;  for  certain  purposes — payment  of  debts,  expenses 
of  administration,  family  allowance — it  is  a  portion  of  the 
estate,  and  is  not  relieved  from  administration  until  these 
objects  are  accomplished.  If,  therefore,  the  widow  die 
pending  the  administration,  no  creditor  of  her  objecting,  we  see 
no  objection  to  the  distribution  of  her  share  of  the  estate  to 
her  heirs,  as  being  the  persons  entitled  thereto.  It  would, 
perhaps,  be  more  orderly,  to  have  her  interest  in  the  estate 
distributed  in  terms,  in  the  administration  of  her  estate,  to 
her  heirs,  and  such  heirs  go  with  the  decree  to  have  dis- 
tribution in  the  husband's  estate;  or,  to  have  distribution,  if 
personal  property,  to  her  administrator  for  the  purposes  of 
administration;  but  such  course  would  not  materially  change 
the  relation  of  the  parties  here.  It  appears  that  her  estate 
was  administered  upon,  and  we  may  presume  there  are  no 
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creditors  unpaid,  and  that  the  Probate  Court  had  proof  that 
she  left  no  heirs  other  than  those  mentioned  in  the  decree. 
The  notice  given  was  notice  to  all  persons  to  come  in  and 
show  cause. 

On  the  question  of  fraud  alleged  in  the  answer  the  find- 
ings are  against  the  defendant.  From  the  views  aboye 
expressed  there  would  not  seem  to  have  been  alleged  suffi- 
cient facts  to  show  fraud. 

Judgment  reversed  and  cause  remanded,  with  instructions 
to  render  judgment  for  plaintiff  for  $934.40,  with  interest 
thereon  at  the  legal  rate  from  January  14,  1879,  to  the  date 
of  the  judgment. 

We  concur:  Sharpstein,  J.,  Thornton,  J. 


Abstracts  of  Beoent  Deoisions. 


Statute  of  Fbaudb — Gontbaot  not  to  be  Pebformed  wtthih  a 
Ybab.  Appellee  agreed  to  furnish  the  use  of  his  stallion  to  ap- 
pellant's mare  and  pay  the  latter  $5Q  for  the  colt  upon  deliyeiy 
of  the  colt  to  him  when  five  months  old.  The  contract  was  not 
in  writing,  and  was  plainly  within  the  Statute  of  Frauds,  because 
in  th^  course  of  nature  it  could  not  be  performed  within  a  year 
from  the  time  it  was  made.  (Browne,  Stat.  Frauds,  Chap.  13; 
3  Hill,  128;  21  Ind.  169;  66  id.  258.)  Nor  did  the  letting  of 
the  horse  to  the  mare  constitute  such  a  part  performance  as  to 
take  the  case  out  of  the  statute.  (Browne,  supra,  §  285.)  If 
there  was  a  part  performance  of  the  agreement,  it  was  entirely 
to  the  advantage  of  the  appellant,  who  had  the  use  of  the  hone 
without  charge,  and  there  was,  therefore,  no  fraud  perpetrated 
upon  him.  Judgment  affirmed. — Sup.  Ct.  of  Ind.  Cm.  Law 
Bui.  86. 

NsooTiABiiE  Inbteument — SuBETY — CoNTBTBUTioN.  In  the  ab- 
sence  of  a  special  agreement,  the  legal  liability  of  the  parties  to 
a  promissory  note  is  to  be  determined  by  the  relation  they  bear 
to  the  note,  and  the  fact  that  one  of  uiem  was  the  principal 
debtor  and  the  others  signed  for  his  accommodation,  will  not 
change  this  rule  or  make  the  latter  co-sureties  as  to  each  other. 
Hence,  where  one  of  two  accommodation  signers  executed  a 
note  as  joint  maker  with  the  principal  debtor  and  the  other  as 
payee  and  indorser,  and  there  was  no  special  agreement  between 
them,  heldy  that  the  former  could  not,  after  paying  the  note,  call 
upon  the  latter  for  contribution.  (McGune  v.  BeU,  45  Mo.  174.) 
Missouri  Sup.  Court. — Hillegaa  v.  Stephenson,  Opinion  by  Nor- 
ton, J. 
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Current  Topics. 


HOW  TO  EXPLAIN  TO  YOTJB  CLIENT  WHY  YOU  LOST 

HIS  CASE. 

The  following  speech  was  delivered  by  Byron  Bacon,  Esq.,  of 
LooisYille,  at  the  banquet  of  the  Kentucky  Bar  Association  in  Lou- 
isville, June  30, 1883 : 

Mr.  Byron  Bacon,  in  an  inimitable  style,  told  "How  to  ex- 
plain to  your  client  why  you  lost  your  cause." 

I  deprecate  any  thought  that  I  respond  because,  from  a  more 
extended  experience  than  my  legal  brethren,  I  bring  tq  the  solu- 
tion of  this  question  the  exhaustive  learning  and  skill  of  the 
specialist.  The  characteristic  modesty  of  our  profession  forbids 
that  I  should  arrogate  to  myself  to  instruct  the  eminent  lawyers 
around  me  wherein  they  doubtless  have  attained  the  perfection 
that  only  long  practice  can  give. 

I  therefore  assume  that  the  subject  was  proposed  for  the  edi- 
fication of  the  novitiates,  those  young  gentlemen  to  whom  Black- 
stone  so  often  and  so  ieelingly  alludes,  who,  after  a  long  and 
laborious  course  of  study,  have  been  found,  upon  an  examination 
by  the  sages  of  the  law,  not  to  have  fought  a  duel  with  deadly 
weapons  since  the  adoption  of  the  new  Constitution,  and  have 
been  admitted  to  our  ranks.  To  them,  then,  I  shall  offer  briefly 
some  suggestions  upon  this  point,  hoping  that  they  may  not 
have  need  of  them  upon  the  termination  of  their  first  case. 

The  question  as  framed  is  not  unlike  that  with  which  Charles 
n  long  puzzled  the  Boyal  Society.  He  demanded  the  cause  of 
phenomena,  the  existence  of  which  he  falsely  assumed.  The 
answer  was  simply  the  denial  of  the  existence  of  the  phenomena. 
What  lawyer  ever  attempted  to  explain  the  loss  of  a  case  upon 
the  hypothesis  that  he  had  lost  it  ? 
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That  a  lawyer  cannot  lose  a  <^ase  is  as  well  established  a  maxim 
as  that  "  the  King  can  do  no  wrong,"  or  that  a  tenant  cannot 
deny  his  landlord's  title.  Eliminate  this  error  in  oar  question 
and  it  is  easy  of  solution. 

Coke  tells  us  that  ''  law  is  the  perfection  of  human  reason;" 
Burke,  that  it  is  the  most  excellent — ^yea,  the  exactest  of  the  sci- 
ences, and  the  eloquent  Hooker,  that  her  seat  is  the  bosom  of 
God,  her  voice  the  harmony  of  the  world,  all  things  in  Heaven  and 
on  earth  do  her  homage — the  least  as  feeling  her  care  and  the 
greatest  as  not  exempt  from  her  power.  But  we  know  that  if  it 
be  the  purest  of  reason,  the  exactest  of  sciences,  its  administra- 
tion is  not  always  intrusted  to  legal  scientists  or  the  severest  of 
logicians.  We  know  that  the  great,  the  crowning  gloxy  of  **  our 
noble  English  common-law"  is  its  uncertainty,  and  therein  Hes 
the  emolument  and  pleasurable  excitement  of  its  practice. 

If,  oblivious  of  this,  you  shall  have  assured  your  client  of  sue- 
cess  in  the  simplest  case,  the  hour  of  his  disappointment  will  be 
that  of  your  tribulation,  for  which  professional  experience  can 
extend  to  you  no  solace  or  aid. 

But  your  client's  cause  has  resulted  unfavorably.  Tou,  of 
course,  are  never  to  blame;  tiie  fault  is  that  of  the  Judge,  the 
jury,  or  your  client  himself,  and,  it  may  be,  of  all  three.  It  be- 
comes your  duty  to  divert  the  tide  of  your  client's  wrath 
into  those  channels  where  it  can  do  the  least  possible  harm.  If 
he  be  a  crank  and  shoots  the  Judge  or  cripples  a  juiyman,  thej 
fall  as  blessed  martyrs,  and  their  places  and  mantles  are  easily 
filled,  but  the  place  of  the  lawyer  is  not  readily  filled,  as  one  of 
America's  sweetest  poets,  Mr.  George  M.  Davis,  haa  beautifnlly 
expressed  it  in  a  touching  tribute  to  our  professional  worth,  whieh, 
for  delicacy  of  sentiment,  boldness  of  imageiy  and  beanty  of 
diction,  is  unequaled  in  the  whole  range  of  English  poesy: 

<<  Judges  and  juries  may  flourish  or  may  fade; 
A  vote  can  make  them  as  a  vote  has  made; 
But  the  bold  lawyer,  a  country's  pride, 
When  onoe  destroyed  can  never  be  supplied.'* 

The  selection,  then,  of  a  target  for  your  client  (I  use  the  ircfA 
target  metaphorically)  must  rest  upon  the  peculiar  facts  and  cu^ 
cumstances  of  the  case  and  the  ''  sound  discretion,"  as  the  ven- 
erable Stoiy  has  it,  of  the  counsel.  But  avoid,  if  possible,  im* 
puting  the  blame  to  your  client,  for  although  I  have  known  this 
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to  be  attended  with  yeiy  happy  results,  yet  his  mood  at  such 
times  is  apt  to  be  homicidal,  and  besides,  you  should  bear  in  mind 
that  your  aim  is  to  conciliatie  him. 

First,  as  to  the  jury.  Upon  this  head  I  need  not  enlarge,  but 
only  remind  you  that  you  are  not  held  by  the  profession  as  commit- 
ted or  estopped  by  any  eulogism,  however  glowing  you  may  have 
pronounced  during  the  progress  of  the  trial  on  their  intelligence 
or  integrity.  It  is  only  in  the  capacity  of  a  scape-goat  that  the 
American  juror  attains  to  the  full  measure  of  his  utility,  and  as 
such  he  will  ever  be  regarded  by  our  profession  with  gratitude 
not  unmingled  with  affection. 

But  it  is  to  the  Judge  that  we  turn  in  this  extremity  with  im- 
wayering  confidence.  The  serenity  and  grandmotherly  benig- 
nity that  sits  enthroned  upon  his  visage  is  to  the  layman  that 
placidity  of  surface  which  indicates  fathomless  depths  of  legal 
lore;  to  the  lawyer  it  bespeaks  the  phlegmatic  temperament  of 
one  whose  mission  is  to  bear  unmurmuringly  the  burdens  of 
others. 

It  comes  upon  you  like  a  revelation  that  your  elaborate  prepa- 
ration, your  weeks  oft  study,  your  voluminous  brief,  are  all  for 
naught;  that  the  impetuous  torrent  of  your  eloquence  has  dashed 
itself  against  his  skull  only  to  envelop  it  in  fog  and  mist,  and, 
more  in  sorrow  than  in  anger,  you  confess  that  the  presumption 
that  eveiy  man  knows  the  law  cannot  be  indulged  in  his 
favor.  Even  your  luminous  exposition  has  failed  to  enlighten 
him.  You  need  not  spare  him.  He  thrives  on  abuse.  Tear  in 
and  out  he  bears  the  anathemas  of  disappointed  lawyers  and  liti- 
gants with  the  stolid  indifference  of  Sancho  Panza's  ass  in  the 
valley  of  pack-slaves  or  under  the  missiles  of  the  galley-slaves, 
and  society  comes  finally  to  regard  him  pretty  much  as  was 
Sancho's  ass.  It  berates  him,  overtasks  him,  half-starves  him, 
and  loves  him. 

But  seriously  considered,  our  question  is  but  a  long-standing 
and  harmless  jest  of  the  bar  meaningless  in  actual  practice. 

The  lawyer  is  untiring  in  his  client's  behalf,  and  his  client 
knows,  whatever  be  the  result,  that  he  has  had  the  full  measure 
of  his  lawyer's  industry,  zeal  and  ability,  and  requires  no  expla- 
nation. 

Jjord  Erskine  said  that  in  his  maiden  speech  **  he  felt  his 
children  tugging  at  his  gown  and  heard  them  ciy,  '  Father,  now 
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is  the  time  for  bread.' "  The  British  bar  applauded  the  senti- 
ment. But  the  American  lawyer  throughout  the  case  feels  hiB 
client  tugging  at  his  gown,  and,  if  unsuccessful,  is  sustained  by  the 
consciousness  that  he  has  done  his  whole  duty  as  God  has  given 
him  to  see  and  perform  it,  and  if  he  wants  further  consolation 
he  can  open  one  of  the  oldest  of  all  the  books  of  the  law  and 
there  read  these  words,  which  will  soothe  his  wounded  spirit  and 
possibly  best  answer  the  question  of  to-night: 

''I  turned  and  saw  under  the  sun  that  the  race  is  not  to  the 
swift  nor  the  battle  to  the  strong,  neither  yet  is  bread  to  the 
wise,  nor  yet  riches  to  the  man  of  understanding,  nor  yet  favor 
to  the  man  of  skill,  but  time  and  chance  happeneth  to  them  all." 


SEAT  IN  STOCK  OR  MERCANTILE  EXCHANGE. 

In  XI  Pacific  Coast  Law  Journal,  page  1,  we  published  an  ar- 
ticle upon  this  subject.  Since  the  publication  of  that  article, 
there  have  been  several  important  decisions  upon  this  subject 
The  Supreme  Court  of  Illinois  overrule  jihe  judgment  of  the 
lower  Court  in  the  case  of  Barclay  v.  Smith  (21  Am.  L.  Beg. 
408),  and  hold  that  a  seat  in  the  Chicago  Board  of  Trade  is  not 
property,  but  a  mere  personal  privilege.  This  view  is  in  har- 
mony with  the  view  of  the  Supreme  Court  of  Pennsylvania.  (93 
Penn.  St.  55,  66.) 

The  Court  of  Appeals  of  New  York  has  recently  held  that 
such  a  seat  is  property  (Powell  v.  Waldron,  89  N.  Y.  328),  and 
Justice  McKennan,  in  the  U.  S.  Circuit  Court  for  New  Jersey, 
has  likewise  so  held.     (In  re  Werder,  15  Fed.  Rep.  789.) 

We  therefore  have  on  one  side  the  Supreme  Court  of  the 
United  States  (Hyde  v.  Wood,  94  U.  S.  523),  the  New  YoA 
Court  of  Appeals  (Powell  v.  Waldron,  89  N.  Y.  328),  the  U.  8. 
District  Court  for  New  York  (In  re  Ketchum,  1  Fed.  Rep.  840), 
and  the  TJ.  S.  Circuit  Court  forNew  Jersey  (/n  re  Werder,  15  Fed. 
Rep.  789),  holding  that  such  a  seat  or  membership  is  proper^, 
and  on  the  other  side  the  Supreme  Court  of  Pennsylvania 
(Thompson  v.  Adams,  93  Penn.  St.  55,  and  Paincoast  v.  Oowan, 
id,  66),  the  Supreme  Court  of  Illinois  (Barclay  v.  SmilJi,  122  Am. 
L.  Reg.  435)  and  the  TJ.  S.  District  Court  of  Illinois  (In  rt 
Sutherland,  6  Bissell,  526),  holding  it  to  be  merely  a  personal 
privilege. 
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Supreme  Court  of  Oalifomia. 


Depabthent  No.  1. 


[Paed  June  16, 1883.] 
No.  8299. 
PIERCE,  Respondent,  v.  WHITING   et  al..  Appellants, 

AxxAGHMXiTT— Undkbtakiho — SuxsTT — BsoTTALB.  Ab  between  the  parties, 
recitals  in  an  undertaking  given  to  release  an  attaohment  are  oonclu- 
siye  evidence  of  the  facts  recited. 

DncAND.  A  demand  is  essential  to  fix  the  liability  of  the  sureties  npon  an 
undertaking  to  release  an  attachment,  conditioned  that  in  default  of 
their  principal  to  redeliver  the  attached  property  he  and  they  would, 
on  demand,  pay  to  the  plaintiff  the  fall  value  of  the  property  released; 
and  such  demand  should  be  alleged  in  the  complaint. 

Appeal  from  Superior  Court,  San  Francisco. 

G.  A.  Nourse  for  respondent. 
,J.  (7.  Bates  for  appellants. 

MoKee,  J.,  delivered  the  opinion  of  the  Court: 

This  suit  is  founded  upon  an  undertaking,  given  in  an 
attachment  suit  brought  by  the  plaintiff  against  Frederick  A. 
Hyde.  The  undertaking  was  given  for  the  release  from 
attachment  of  the  yacht  ''Startled  Fawn,"  which  had  been 
seized,  hj  the  attachment  issued  in  the  case,  as  the  propertv 
of  the  said  Hyde,  to  secure  payment  of  any  judgment  which 
mi^ht  be  recovered  in  the  action  against  him.  By  the  under- 
taking, the  defendants  promised  that  in  case  the  plaintiff 
recovered  judgment  against  Hyde  in  the  action,  he  would, 
on  demand,  redeliver  the  property  so  released  from  the 
attachment  to  the  proper  officer,  to  be  applied  to  the  payment 
of  the  judgment;  or  that,  in  default  thereof,  he  and  tne  sure- 
ties would,  on  demand,  pay  to  the  plaintiff  the  full  value  of 
the  property  released,  not  exceeding  the  sum  of  $2,600. 

In  the  attachment  suit  judgment  was  recovered  against 
Hyde.  The  judgment  remained  unsatisfied,  and  an  execu- 
tion was  regularly  issued  upon  it  and  placed  in  the  hands  of 
ihe  proper  officer,  for  collection  according  to  law.  The 
officer,  with  the  execution  in  hand,  demanded  of  Hyde  psnr- 
ment  of  the  judgment  and  a  redelivery  of  the  yacht,  to  be 
applied  to  the  satisfaction  of  the  judgment.  But  the  judg- 
ment was  not  paid  nor  was  the  yacht  redelivered,  and  hence 
this  suit  npon  the  undertaking. 

The  plaintiff  had  judgment,  from  which  the  defendants 
appeal;  and  it  is  contended,  first,  that  the  judgment   is 
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erroneous,  because  the  Court  on  the  trial  of  the  case  excluded 
evidence,  which  they  offered,  to  prove  that  the  yacht,  when 
it  was  attached,  was  not  the  property  of  Hjde. 

But  their  undertaking  recites  the  bringing  of  the  attach- 
ment suit;  the  issuance  of  the  writ  of  attachment  therein 
against  the  defendant  Hyde,  and  the  attachment  of  his  prop* 
erty,  namely,  the  yacht  called  the  '*  Startled  Fawn/'  and  that 
upon  the  execution  of  the  undertaking  in  accordance  with 
the  provisions  of  Sections  554,  555  C.  G.  P.,  the  property 
was  released  by  order  of  the  Court  from  the  attachment 
These  recitals  are,  as  between  the  parties  to  the  undertaking, 
conclusive  evidence  of  the  facts  recited.  (Sub.  2,  Sec.  1962, 
C.  C.  F.;  Palmer  v.  Vance,  13  Cal.  558;  Smith  v.  Fargo,  57 id. 
167;  Bowers  v.  Beck^  2  Nev.  160;  Drake  on  Attachments,  Sec- 
tion 339.)  There  was,  therefore,  no  error  in  excluding  the 
evidence. 

But  it  is  contended,  secondly.  That  the  action  itself  was 
not  maintainable  against  the  defendants,  because  the  com- 
plaint failed  to  show  or  aver  any  demand  on  them  to  pay  &e 
value  of  the  property  released  from  the  attachment. 

Demand  and  refusal  by  the  principal  to  pay  the  amount  of 
the  judgment,  and  to  redeliver  the  property  released  from  the 
attachment,  to  be  applied  to  the  satisfaction  of  the  judgment, 
are  averred  and  found.  But  the  defendants  did  not  bind 
themselves  to  pay  the  judgment,  nor  are  they  sued  for  its 
non-payment;  they  are  sued  for  a  breach  of  their  obligation 
whicn  to  pay  the  vcdue  of  the  property  their  principal  refused 
to  deliver.  In  default  of  redelivery  they  were  bound  to  pay 
the  value  of  the  property,  but  only  according  to  the  terms  of 
their  contract.  By  those  terms  the  rights  and  remedies  of 
the  parties  are  to  be  determined;  for  the  law  binds  a  party 
to  a  contract  onlv  according  to  its  terms.  Now  the  terms 
are  that  in  case  oi  default  by  their  principal  to  deliver  the 
property,  to  be  applied  to  the  satisfaction  of  the  iudgment 
against  him,  he,  and  they,  as  sureties  for  him,  will  pay  the 
value  of  the  property,  on  demand.  This  is  not  an  independ- 
ent promise  to  pay  an  indebtedness  of  their  own,  or  a  certain 
sum  of  money  to  another.  If  it  were,  no  demand  would  be 
necessary  as  preliminary  to  payment.  The  rule  is  that  where 
a  person  promises,  without  qualification,  to  pay  money  to 
another,  either  generally  or  on  demand,  the .  money  becomes 
due  simultaneously  with  Uie  promise,  and  in  default  of  pay- 
ment suit  may  be  maintained  against  the  promisor  without  a 
demand  in  fact.  (Quimby  v.  ijyon,  No.  y837,  opinion  filed 
May  11,  1883;  Thommon  v.  Ketchum,  8  Johns.  189;  Coltunbia 
Bank  v.  Eagner,  1  Pet.  445.)    But  it  is  otherwise  where  the 
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duty  to  pay  does  not  arise  until  after  demand,  or  where  there 
is  a  promise  by  sureties  to  pay  a  collateral  sum  on  demand. 
In  such  cases  there  must  be  a  demand  in  fact  before  suit  is 
brought.  The  rule  in  those  cases  is  thus  stated  by  Mr. 
Addison,  in  his  work  on  contracts:  "Where  by  the  expressed 
terms  of  a  contract  the  duty  to  pay  money,  or  to  tender  some 
particular  service,  is  not  to  arise  until  after  demand  has  been 
made,  there  is  no  cause  of  action  until  demand  has  been 
made.  Thus,  where  a  man  covenants  or  agrees  to  pay  the 
debt  of  some  third  party,  on  demand,  or  deliver  up  a  bond 
to  be  canceled  on  request,  there  the  demand  or  request  is  a 
condition  precedent  to  the  existence  of  any  cause  of  action." 

The  case  of  Sicklemore  v.  Ihistleton  (6  M.  and  Bel.  9) 
illustrates  the  rule  as  to  promise  for  payment  of  money  to  a 
third  person.  In  that  case  the  plaintiff  declared  upon  a 
lease  in  which  the  defendant  had,  as  surety  for  the  tenant, 
covenanted  ''that  the  tenant  should,  at  all  times  during  his 
term,  well  and  truly  pay  or  cause  to  be  paid  to  the  plaintiff 
the  rents  as  they  became  due,  according  to  the  terms  of  the 
lease,  and  that  in  case  tl^  tenant  should  neglect  to  pay  the 
rent  for  forty  days,  defenaant  shall  pay  on  demand."  Speak- 
ing of  the  covenant  of  the  suretjr,  Lord  EUenborough  said: 
**I  own  that  I  cannot  helj)  thinking  this  is  a  qualified  cove- 
nant, and  that  the  stipulation,  that  'if  the  lessee  shall  neglect 
to  pay  for  forty  davs,  the  surety  shall  pay  on  demand  *  *  *' 
does,  in  reasonable  construction,  pervade  and  restrain  the 
former  covenant.  According  to  the  authority  of  Bformiinq 
V.  Wright^  covenants  ought  to  be  construed  with  due  regard 
to  tiie  intention  of  the  parties,  and  it  is  to  be  collected  from 
the  whole  context  of  the  instrument,  so  as  to  make  one  entire 
and  consistent  construction  of  the  whole.  And  it  appears  to 
me  that  that  would  not  be  a  consistent  or  just  construction 
of  this  instrument,  which  would  have  the  effect  of  making 
the  defendant,  who  is  only  a  surety,  liable  in  the  first 
instance,  without  notice,  immediately  upon  the  rent  becom- 
ing due-'*  And  Bayley,  J.,  said:  '*It  is  not  possible  that 
the  latter  clause,  as  it  regards  the  surety,  is  a  qualification 
of  the  former.  Covenants  must  necessarily  be  construed 
altogether  in  order  to  attain  their  true  meaning.  The  mean- 
ing of  these  covenants  is,  that  the  defendant  does  not  become 
chargeable  eo  instarUi  the  rent  becomes  due,  but  only  after 
forty  days'  non-payment,  and  after  demand  made." 

It  is  a  well-settled  rule  of  law,  sa;^s  the  Supreme  Court  of 
Kentucky,  that  wherever  one  party  is  required  to  do  an  act 
upon  the  demand  of  au  other,  performance  or  an  offer  to  per- 
form must  be  within  a  reasonable^time  after  demand ;  that  is. 
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''  so  much  time  as  is  neoessary  to  do  conveniently  what  the 
contract  requires  to  be  done.  And  this,  of  coarse,  depends 
upon  the  nature  of  the  act  to  be  done,  and  the  relative  sitaa- 
tion  and  circumstances  of  the  parties.  When  the  contract 
is  for  the  payment  of  money  on  demand,  it  has  been  held 
that  a  failure  to  comply,  immediately,  with  the  demand,  affords 
a  ground  of  action.  (Blackwdl  v.  loster,  1  Met.  95.)  A 
demand  before  suit  was  therefore  essential  to  fix  the  liability 
of  the  defendants  upon  their  undertaking.  They  promised 
upon  the  express  condition  that  demand  should  be  made 
upon  them  and  their  principal  for  the  payment  of  the  valne 
of  the  property  released  in  case  of  his  failure  to  redeliver 
it.  The  complaint  was,  therefore,  defective  in  not  contain- 
ing an  averment  of  demand.  So  in  Morgan  v.  Menzies,  9 
Pac.  C.  L.  J.  294,  where  an  action  was  brought  on  an  attach- 
ment bond  conditioned  for  tljie  payment  to  the  defendant,  in 
the  attachment  suit,  in  case  he  recovered  judgments  of  all 
costs  and  damages  sustained  by  reason  of  the  attachment, 
not  exceeding  a  certain  sum  of  money,  this  Court  held  thst 
the  complaint  was  insufficient,  omthe  grounds  that  there 
were  no  averments  in  the  complaint  that  payment  had  not 
been  made,  or  that  a  demand  had  been  made. 

Metrovich  v.  Jovovich  (58  Cal.  340)  is  not  analogous  to  the 
case  in  hand.  In  that  case  demand  of  the  proi)erty  released 
was  made  of  the  defendants,  and  the  principal  question 
involved  was,  whether  the  terms  of  their  undertaking  were 
complied  with  by  an  offer  to  return  or  by  a  return  of  a  por- 
tion of  the  property  attached.  !Nor  does  HaUecky,  Moss,  22 
Gal.  266,  conflict  with  the  views  herein  expressed.  That 
was  an  action  upon  an  indemnity  against  loss  in  a  sale  of 
stock,  in  which  the  promisor,  by  an  independent  agreement, 
undertook  to  pay  to  plaintiff,  on  demand,  any  deficiencj 
resulting  from  a  sale  of  the  stock,  and  the  Supreme  Gonrt 
held  that  as  the  promisor  had  notice  of  the  sale  and  of  the 
deficiency,  his  promise  to  {)ay  was  absolute  and  no  demand 
was  necessary.  His  promise  was  not  collateral  to  a  third 
person.  The  relation  of  principal  and  surety  did  not  exist 
between  the  parties  to  the  indemnity.  **"We  cannot,"  says 
the  Court,  * '  see  anything  in  the  contract  which  gives  hun 
the  rights  of  a  surety.  We  might  inquire  whose  liability  to 
pay  does  he  guarantee,  or  for  whom  is  he  surety  ?  The  con- 
tract is  solely  his  own."  The  difference  between  that  case 
and  the  case  in  hand  lies  in  the  fact  that  in  that  there  was  a 
duty  to  pay  and  no  actual  demand  was  necessary.  The  bring- 
ing of  the  suit  was  sufficient.  In  this  the  promise  to  pay  a 
coUateral  sum  on  demand  was  in  the  nature  of  a  penalty,  and 
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not  as  a  precedent  duty,  and  therefore  a  demand  was  neces- 
saiy  before  action  brought.  For  the  demand  is  part  and 
parcel  of  the  contract,  and  must  be  proved,  and  no  cause  of 
action  arises  until  a  demand  be  made. 

If  there  is  any  principle  of  law  well  settled,  it  is  that 
the  liability  of  sureties  is  not  to  be  extended  beyond  the 
terms  of  their  contract.  To  the  extent  and  in  the  manner 
and  under  the  circumstances  pointed  out  in  their  obligation 
they  are  bound,  and  no  further;  they  are  entitled  to  stand 
on  its  precise  terms.  {People  v.  Buster ^  11  Gal.  215;  Peorle 
T.  Breyfogle,  17  id.  504;  Tarpey  v.  ShUliriberger^  10  id.  399; 
SmUh  V.  United  States,  2  WaU.  234;  MiUer  v.  Stewart,  9 
Wheat.  703.) 

Judgment  reversed  and  cause  remanded,  with  direction  to 
the  Court  below  to  sustain  the  demurrer. 

We  concur:  Boss,  J.,  McKinstry,  J. 


Department  No.  1. 


[Filed  June  14,  1883.] 
No.  8661. 

BOYD,  Bespondent,  v.  SLATBAOK,  Appellant. 

Dklitkbt  of  Deeds — Pbebumptions.  No  legal  presamption  of  the  delivery 
of  a  deed  arisee  from  the  mere  fact  that  the  instzument  is  signed. 
The  party  claiming  under  it  n^nst  prove  its  delivery. 

Appbaij.    The  mawMr  of  the  appeal  in  this  case  disapproved. 

Appeal  from  Superior  Court,  San  Diego  County. 

* 

Branson  &  Wdis,  M.  A.  Luce  and  W.  M.  Smith  for  re- 
spondent. 

Chase,  Arnold  dk  Hunsaker  and  Graves  &  Chapman  for  ap- 
pellant. 

By  the  Coubt  : 

We  cannot  approve  of  the  mannjer  of  this  appeal.  It  is 
from  a  judgment  of  the  29th  of  June,  1882,  and  the  notice  of 
appeal  is  dated  the  tioervty-eighth  of  June,  1882.  To  the  pro- 
posed bill  of  exceptions,  signed  by  attorneys  for  defendants, 
IS  subjoined:  ''  Plaintiff  also  asks  that  the  foregoing  amend- 
ments be  considered  and  allowed  by  the  Court."  (Signed 
by  plaintiff's  attorneys.)  Immediately  below  the  signatures 
of  plaintiff's  attorneys  follows  a  certificate  of  the  Judge,  as 
follows:    '  'The  foregoing  amendments  are  allowed,  and  the 
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proposed  statement  of  defendants,  a9  so  amendedy  is  hereby 
settled  as  correct."  Bespondent  has  not  objected,  however, 
that  the  statement,  as  amended,  does  not  appear  to  haye 
been  engrossed,  nor  that  the  ''amendments'  proposed  and 
allowed  have  not  been  brought  here. 

We  may  add,  there  is  nothing  in  the  record,  except  her 
own  admission,  to  show  that  O.  M.  Slayback  was  the  guardim 
of  the  infant  defendant,  and  nothing  to  show  that  the  infant 
was  ever  served  with  summons. 

The  judgment  must  be  reversed  for  error  in  the  charge  to 
the  jury.  The  Court  below  charged :  '*  A  grant,  duly  exe- 
cuted, is  presumed  to  have  been  delivered;  therefore,  if  joa 
find  from  the  evidence  that  Mrs.  Taggart  actually  signed  (xnd 
acknowledged  the  deeds  in  question,  the  law  will  presume  that 
they  were  duly  delivered,  and  in  order  to  defeat  this  presump- 
tion, the  party  disputing  the  delivery  must  show,  by  pre- 
ponderance of  proof,  that  there  was  no  delivery." 

This  was  error.  A  deed  takes  effect  only  from  the  time  of 
its  delivery.  Without  delivery  of  a  deed  it  is  void.  No  title 
will  pass  without  delivery.  (23  Cal.  528;  30  id.  208;  32  W. 
610.)  It  is  for  the  party  claiming  under  a  deed  to  prove  its 
delivery.  Sometimes  slight  evidence  will  be  sufficient  to 
support  a  finding  of  delivery,  but  no  legal  presumption  of 
delivery  arises  from  the  mere  fact  that  the  instrument  is 
•'signed."  The  acknowledgment  only  proves  that  it  was 
signed. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 


In  Bane. 


[Filed  June  16,  1883.] 
No.  8000. 
THE  SOUTHEEN  PACIFIC  EAILROAD  COMPANY, 

Appellant, 

V. 

BENNETT,  Respondent. 

Practice  on  Appeaij — Findings.  When  there  is  no  speoifioation  that  th« 
finding  is  not  justified  by  the  evidence,  the  appeUate  Goart  will  not 
consider  soch  objection. 

Appeal  from  Superior  Court,  Los  Angeles  County. 

Glasaell  &  Smith  for  appellant. 
J.  H,  Blanchard  for  respondent. 

By  the  Court  : 
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The  exceptions  reserved  to  the  evidence  are  not  well 
taken. 

The  C!onrt  found  that  the  action  was  barred  by  the  Statate 
of  Limitations.  There  is  no  specification  that  the  evidence 
is  insufficient  to  justify  this  finding. 

There  is  a  failure  to  find  on  the  issue  whether  or  not  the 
land  sued  for  was  within  the  limits  of  the  Mexican  grant, 
called  the  Sausal  Bedondo,  but  inasmuch  as  the  defense  of 
the  Statute  of  Limitations  was  maintained,  this  becomes  im- 
material. 

Judgment  and  order  affirmed. 


In  Bane. 


[FUed  June  15,  1883.  ] 
No.  9053. 
MILLS,  Petitioneb,  v.  SULLIVAN  et  al.,  Respondents. 

KjorDAicus — Inoomi  and  Bbyinue — TAZinoM  — Dxvioiency.  The  petitioner 
alleged,  snbstantially,  that  he  owned  and  possessed  a  demand  on  the 
treasury  of  the  city  and  county  of  San  FranoiBCo,  duly  passed,  audited 
and  registered,  but  not  paid  for  the  want  of  funds;  that  when  the  de- 
mand was  so  passed,  audited  and  registered,  all  the  departments  of 
the  city  and  county  government  had  not  incurred  debts  or  liabilities 
within  the  fiscal  year  1882-8  exceediDg  the  revenue  and  income  of  that 
fiscal  year;  that  when  said  demand  was  passed,  audited  and  registered 
the  amount  of  all  the  contracts  and  liabilities  and  debts  by  all  the  de- 
partments of  the  city  and  county  government  incurred  during  the  fiscal 
year  did  not  exceed  the  amount  of  moneys  actually  collected  and  paid 
into  the  treasury  during  said  fiscal  year;  that  a  large  amount  of  the 
said  revenue  had  been  lost  to  the  treasury  without  the  fault  of  the 
petitioner;  that  there  was  not  then,  and  would  not  be,  any  moneys  in 
the  treasury  during  said  fiscal  year  out  of  which  said  demand  could 
be  paid;  and  prayed  that  a  writ  of  mandate  issue  commanding  the 
Board  of  Supervisors  to  levy  a  tax  sufficient  to  pay  said  demand. 
Held,  on  the  authority  of  San  Francisco  Cfaslight  Co,  v.  Brick  wedel 
(10  P.  C.  L.  J.  655),  application  should  be  denied. 

Application  for  writ  of  mandate. 
W.  I.  Baggett  for  petitioner. 

By  the  Coubt  : 

On  the  authority  of  San  Francisco  Chsli^JU  Co.  v.  Brick- 
wedd  (10  Pac.  C.  L.  J.  666),  application  denied. 
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In  Bane. 


[Faed  June  4,  1883.]  . 

No.  7257. 

CROWLEY,  Appellant,  v.  DAVIS,  Respondent. 

Imjumctiom — OBSTBuonoir  or  Stbbbt.  Where  it  does  not  appear  that  the 
injury  a  private  party  will  snffer  by  the  obstmotion  of  a  street  by  the 
oonstraction  and  operation  of  a  railroad  upon  it»  will  be  different 
from,  or  even  greater  than  that  which  the  general  public  wiU  suHar, 
injunction  will  not  lie. 

Appeal  from  Superior  Court,  Alameda  County. 

W.  W.  Fooie  for  appellant. 
Greathouse  dk  Blanding  for  respondent. 

Shabpstsin,  J.,  delivered  the  opinion  of  the  Court: 

It  appears  by  the  statement  of  facts  upon  which  this  case 
by  stipulation  of  the  parties  was  submitted  to  the  Court 
below,  that  the  easterly  line  of  the  street  in  which  the  plain- 
tiff seeks  to  have  the  defendant  enjoined  from  constructing 
and  operatinf;  a  railroad,  constitutes  the  western  line  of 
plaintiff's  land,  and  'Hhat  the  laying  down  of  railroad  tracks 
by  defendant,  and  the  operation  of  a  railroad  along  said 
street  would  impede  and  obstruct  the  use  thereof  as  a  public 
street  to  the  same  extent  as  other  steam-railroads  laid  down 
and  operated  in  any  street  in  a  city,  and  to  that  extent  does 
impede  the  free  access,  ingress  and  egress  to  and  from  plain- 
tin  s  property  and  across  said  street,  and  that  his  property 
will  be  damaged  thereby  to  the  same  extent  as  proper^ 
would  be  damaged  on  any  other  street  by  the  construction 
and  operating  thereon  of  a  steam-railroad. 

The  plaintiff's  land  ''run  up  to  the  eastern  line,  and  not 
to  the  middle  of  the  street."  (Severy  v.  C.  F.  B.  iJ.  Co.,  51 
Cal.  196.) 

In  Bigley  v.  Nunan,  63  Cal.  403,  it  was  held  that  a  private 
pariy  is  not  entitled  to  an  injunction  to  prevent  the  obstruc- 
tion of  a  public  highway,  unless  the  injury  which  he  will 
suffer  thereby  is  shown  to  be  di^erent  in  character,  and  not 
merely  greater  in  degree  than  that  whioh  the  general  public 
will  suffer.  And  the  Court  says  that  the  rule  is  without  excep- 
tion. That  case  was  approved  and  followed  in  the  recent 
case  of  Payne  v.  McKiruey,  5  Pac.  C.  L.  J.  300. 

In  the  case  now  before  us  it  does  not  appear  that  the  in- 
jury which  the  plaintiff  will  sustain  if  said  railroad  be  con- 
structed and  operated  in  said  street,  will  be  different  from, 
or  even  greater  than  that  which  the  public  at  large  will  suffer 
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if  said  railroad  be  constructed  and  operated  in  said  street; 
and  npon  the^  authority  of  the  cases  above  cited,  the  judg- 
ment must  be  affirmed. 

Upon  the  other  questions  arising  in  this  case  we  express 
no  opinion. 

Judgment  affirmed. 

We  concur:    Boss,  J.,  McEee,  J.,  McKinstry,  J. 

I  concur  in  the  judgment:    Myrick,  J. 


Department  No.  1. 


[Filed  June  6,  1883. 1 

No.  7912. 

£ANE,  Eespondent,  v.  DESMOND,  Appellant. 

FbAUDITXSNT  TbANSFKBS — Ju8TI7ICi.TION  BT  ShRBITF — ExEOUTION — SiPABATK 

Pbopibtt  or  Wdw  —  Husband  and  Wifb.  A  transfer  of  personal 
property  by  gift  from  the  husband  to  the  wife  creates  separate  prop- 
erty in  the  wife,  and  is  valid  as  to  all,  except  existing  creditors  and 
bona  fide  snbseqoent  purchasers  without  notice.  Such  a  transfer  can- 
not be  attacked  as  fraudulent  and  void  as  to  subsequent  creditors  in 
an  action  for  the  recovery  of  the  property  by  the  wife  against  an  officer 
who  has  seized  it  under  an  execution,  unless  he  proves  not  only  the 
issuing  of  the  execution,  the  levy,  and  that  he  was  a  creditor,  but  also 
the  rendition  of  a  judgment  upon  his  debt,  and  that  the  execution 
"^as  issued  upon  the  judgment. 

JUSTIOSS'  COUBTS  JUDGMBIITS — PBESUMPTION — SSBVICB — EnTBIBS  ON  DoOXKT. 

Where  the  judgment  of  a  Justices*  Court  is  relied  upon  it  must  affirma- 
tively appear,  when  defendant  ha<9  made  default,  that  the  summons 
was  served  according  to  the  provisions  of  Section  410  Code  Civil  Pro- 
oedure,  as  the  Court  will  not  be  deemed  to  have  acquired  jurisdiction; 
and  a  recital  in  the  docket  *'  Sept. — Be  turn,  served  summons^ "  aflfbrds 
no  proof  of  the  proper  service  of  the  summons. 

Appeal  from  Superior  Court,  San  Francisco. 

H.  G.  Sieberst  for  respondent. 
H.  (7.  Firebatigh  for  appellant. 

MoKee,  J.,  delivered  the  opinion  of  the  Court: 

The  defendant  seized  the  piano  in  controversy  in  this  case 
from  the  possession  of  the  plaintiff,  by  an  execution,  issued 
in  fuvor  of  A,  L,  Day  v.  Ihomas  Kane,  and  sold  it  at  execu- 
tion sale  as  the  property  of  Kane  to  satisfy  the  execution. 
Thomas  Kane  was  the  husband  of  the  plaintiff.  On  the  trial 
of  the  case  the  Court  found  the  plaintiff  was,  at  the  time  of 
the  seizure  and  sale,  the  sole  and  exclusive  owner  of  the  prop- 
erty,  in  her  own  right,  and  entitled  to  its  possession,  and 
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that  her  hnsband  had  no  right  or  title  to  it.  The  seizure  of 
the  property  was,  therefore,  wrongful  {Wetlman  v.  English,  38 
Cal.  583;  Letvis  v.  Johns,  34:  id.  629;  Fan  PeUy.  Little,  UtS. 
194);  and  the  plaintiff  was  entitled  to  recover. 

But  the  finding  is  attacked  as  against  the  law  and  the  evi- 
dence in  this^  that  the  evidence  showed  the  plaintiff's  claim 
of  title  to  the  property  was  founded  on  a  gift  from  her  hat- 
band, which  was  void  as  to  his  creditors.  But  it  does  not 
appear  that  the  husband  was  indebted  to  any  one  at  the  time 
of  the  gift,  except  to  the  person  from  whom  he  had  rented 
the  piano  under  an  agreement  to  purchase  it  on  the  install- 
ment plan.  Being  free  from  debt,  the  husband  had  the  right 
to  transfer  his  interest  in  the  property  to  his  wife  by  gift,  and 
the  wife,  under  the  law,  had  the  capacity  to  take  and  hold  it 
in  her  own  name  and  right.  (Dow  v.  Gould  dt  Cvrry  8.  M. 
Co,,  31  Cal.  629;  Woods  v.  Whitney,  42  id.  358;  Higgings^. 
Higgings,  46  id.  259;  Peck  v.  Brummagin,  31  id.  440.)  The 
gift  was  complete;  for  the  evidence  tended  to  show  that  im- 
mediately after  the  husband  had  rented  the  piano  under  the 
agreement  to  purchase,  he  delivered  it  to  his  wife  as  a  gift, 
and  she  accepted  it,  and  used  it  continuously  as  her  separate 
property  until  the  time  of  the  seizure.  Now,  this  transfer  by 
gift  was  valid  and  effectual  between  herself  and  her  husband 
and  all  the  world,  except  existing  creditors  and  bona ^ide  sab- 
sequent  purchasers  without  notice.  There  was  no  proof  that 
Day — the  execution  creditor — was  a  creditor  of  the  husband 
at  the  time  of  the  gift,  and  there  is  no  presumption  that  the 
gift  was  void  as  to  him  as  a  subsequent  creditor.  (  Wells  v. 
Stout,  9  Cal.  479;  Husseyy.  Castle,  41  id.  239.) 

Presumptively,  therefore,  the  gift  was  valid  as  between  the 
parties;  and,  being  valid,  it  vested  in  the  plaintiff,  as  of  her 
own  right,  whatever  interest  her  husband  had  in  the  property. 
It  was  therefore  her  separate  property;  and  the  transaction 
by  which  she  acquired  it  cannot  be  attacked  as  fraudulent 
and  void  as  to  subsequent  creditors,  except  by  such  a  credi- 
tor or  an  officer  representing  him.  Here,  however,  the  suit 
is  not  against  one  who  claims  to  be  a  creditor;  it  is  against 
the  officer  who  levied  the  execution.  But  an  officer  who 
seizes  the  separate  property  of  the  wife  by  an  execution 
against  her  husband  is  not  the  representative  of  the  execu- 
tion creditor,  for  the  purpose  of  attacking  a  legal  transfer  to 
the  wife,  unless  he  produces  the  judgment  upon  which  tiie 
execution  was  issued.  It  is  well  settled  that  wnere  an  officer 
is  sued  for  seizing  or  selling  the  property  of  one  under  an 
execution  against  another,  he  must,  in  order  to  show  that  the 
transfer  of  the  property  by  the  execution  debtor  was  fratida- 
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lent  and  void  as  to  the  execution  creditor,  prove  not  only  the 
issuing  of  the  execution,  the  levy,  and  that  ne  was  a  creditor, 
but  also  the  rendition  of  a  judgment  upon  his  debt,  and  that 
the  execution  was  issued  upon  the  judgment.  (Brickerstaff' 
V.  Doub,  19  Cal.  109;  2  Hillard  on  Torts,  544;  Ames  v.  Sturte- 
vani,  2  Allen,  583;  Martin  v.  Fadger,  5  Burr,  2633;  LaJee  v. 
Bdlers,  1  Ld.  Kayd,  733.) 

It  was  admitted  that  the  defendant  seized  the  property 
under  color  of  the  execution  in  his  hands.  The  execution 
itself  showed  that  it  if  as  issued  by  a  Justice  of  the  Peace  of 
the  city  and  county  of  San  Francisco;  but  there  was  no  proof 
that  it  had  been  issued  on  a  judgment  rendered  by  him  or 
any  other  Justice.  The  docket  of  the  Justice  was  given  in 
evidence,  but  that  contained  only  the  following  recitals :  ^ '  No. 
2441.  A,  L.  Day  v.  John  Kane,  Leman,  Justice;  suit  for 
1296.81,  goods  sold.  The  date  of  the  case,  September  16, 
1880.  September  17th,  return  served  summons;  23d,  case 
called,  plaintiff  appearing  by  H.  0.  Firebaugh,  and  defend- 
ant failing  to  answer,  the  plaintiff  has  default  and  judgment 
entered  against  defendant,  $296.81,  and  $6.50  costs.  Signed 
Walter  M.  Leman,  Justice  of  the  Peace.  Dated  23d  Sep- 
tember, 1880.  October  11th,  execution  issued  at  request  of 
plaintiff's  attorney,  returnable  in  60  days." 

These  recitals  don't  show  that  the  Justice  acquired  juris- 
diction of  the  person  of  the  defendant.  According  to  the 
Act  concerning  the  Justices'  Court  of  the  city  and  couniy  of 
San  Francisco,  approved  April  3,  18^6  (Statutes  1875-76, 
page  856),  the  summons  issued  from  a  Justices'  Court  had  to 
be  served  and  returned  as  provided  in  Title  V,  Part  II,  of  the 
Code  of  Civil  Procedure;  and  until  served  according  to  the 
provisions  of  Section  410  of  that  title  the  Court  was  not 
deemed  to  have  acquired  jurisdiction  of  the  defendant.  There 
was  no  appearance  by  the  defendant;  the  judgment  purports 
to  have  been  rendered  by  default;  and  the  mere  recital  in  the 
docket,  viz.:  "September  i7th — Eeturn  served  summons," 
affords  no  proof  of  the  jurisdictional  facts  necessary  to  sup- 
port the  judgment — ^it  is  of  no  weight  ab  proof  of  the  proper 
service  of  the  summons.  ''The  jurisdiction  of  Justices' 
Courts  being  special  and  limited,  the  law  presumes  nothing 
in  favor  of  meir  jurisdiction,  and  a  party  who  asserts  aright 
under  a  judgment  rendered  in  such  Court  must  show  affirma- 
tively every  fact  necessai^  to  confer  such  jurisdiction."  (Bow- 
ley  V.  Howard,  23  Cal.  40d;  Low  v.  Alexander,  15  id.  300;  JoUy 
V.  Holiz,  34  id.  321.) 

Judgment  and  order  affirmed. 

We  concur:  McEinstry,  J.,  Sharpstein,  J. 
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In  Bank. 


[FUed  June  9,  1883.] 
Mo.  8419. 

CITTAND  COUNTY  OF  SAN  FRANCISCO ,  Appellast. 

V. 

TALBOT,  Executor,  Respondent. 

Taxation  of  Vbsskls — AssBssMiEifT — * '  Pltzng'  ' — Smrs.  There  are  two  eoo> 
ditionB  which  must  exist  concurrently  before  a  Teasel  registered  out  of 
this  State  is  required  by  the  Code  to  be  assessed  in  this  State;  (1.) 
she  muaiply,  in  whole  or  in  part,  in  the  waters  of  this  State;  (2.)  aU  her 
owners  must  reside  in  this  State,  (per  Sharpstein,  J.,  MoKinstry.  J.) 
'*  Plying"  implies  regularUy^  and  a  Teasel  touching  at  the  port  of  Sta 
Francisoo  transiently  in  the  ooorse  of  her  Toyages  to  take  in  and  dii- 
charge  cargo  is  not  **  plying,  in  whole  or  in  part,  in  the  waters  of  this 
State"  (per  Sharpstein,  J.,  McKinstry,  J.,  Boss,  J.,  Myriok,  J.,  MoKee, 
J.,  Thornton,  J.) 

Id.  Two  of  the  owners  of  theyessel  reside  in  this  State,  the  other,  the  man- 
aging owner,  in  Washington  Territory.  Held,  not  assessable,  (per 
Sharp-tein,  J.,  and  McEinstry,  J.) 

Id. — OoNSTXTunoN.  Nor  does  the  proTision  of  the  Constitution  that  *'aD 
property  in  the  State,  not  exempt,  etc.,  shall  be  taxed  in  proportion 
to  iis  vidne, "  require  that  such  vessels  should  be  assessed  in  this  State. 
This  provision  does  not  mean  tnat  all  property  which  may  chance  to 
be  temporarily  in  the  State  must  be  taxed.  It  means  '*  in  the  State" 
in  the  sense  of  having  its  situs  here.  The  right  to  assess  property  in 
this  State  depends  wholly  upon  the  situs  of  the  property — not  npon 
the  residence  of  the  owner,  (per  Sharpstein,  J.,  McKinstry,  J.,  Boss, 
J.) 

Id.  If  the  vessel  had  been  plying,  in  whole  or  in  part,  the  interest  of  the 
owners  residing  in  this  State  could  have  been  assessed,  (per  Hyriek, 
J.,  McEee,  J.,  Thornton,  J.^- 

Appeal  from  Superior  Court,  San  Francisco. 

John  P.  BeU  for  appellant. 
McAllister  &  Bergin  for  respondent. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 

This  action  was  brought  to  recover  taxes  assessed  and 
levied  upon  the  bark  '*Buena  Vista"  for  the  fiscal  year 
1875-76. 

The  findings  are  in  substance,  1.  That  at  the  time  of  said 
levy  and  assessment,  and  for  a  long  time  prior  thereto,  said 
vessel  was  registered  at  Port  Townsend,   in  Washington 
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Temiory,  where  the  ship's  husband  resided,  and  that  said 
vessel  has  been  taxed  in  said  Territory  during  all  the  times 
mentioned  in  the  complaint  herein.  2.  That  said  vessel 
sailed  out  of  said  Port  Townsend  to  various  ports  and 
countries  in  the  regular  course  of  commerce,  transporting 
lumber  and  other  freight,  and  was  in  the  State  of  California 
only  transiently  in  the  course  of  its  voyages,  and  only  re- 
mained therein  long  enough  to  take  in  and  discharge  car^o, 
and  was  never  permanency  or  at  all  in  said  State  otherwise 
than  as  above  stated. 

It  farther  appears  by  stipulation  of  counsel  of  the  respect- 
ive parties  that  said  vessel  was  owned  in  the  proportions  of 
nine-tenths  by  Pope  ife  Talbot,  who  resided  in  San  Francisco, 
and  one-tenui  by  one  Walker,  resident  of  Washington 
Territory,  who  as  managing  owner  registered  said  vessel  at 
said  Port  Townsend.  It  was  admitted  at  the  trial  that  said 
vessel  had  never  been  registered  at  San  Francisco.  Upon 
these  facts  the  question  whether  said  vessel  was  assessable  at 
San  Francisco  for  city  and  county  and  State  taxes  must  be 
determined. 

According  to  the  Code,  vessels  which  are  by  law  required 
to  be  registered  must  be  assessed  only  in  the  county  or  city 
and  county  where  registered.  (Pol.  C.  3644.)  And  vessels 
registered  ''out  of  and  plying  in  whole  or  in  part  in  the 
waters  of  this  State,  the  owners  of  which  reside  in  this  State 
must  be  assessed  in  this  State."     (Id.  3645.) 

There  are  two  conditions  which  must  exist  concurrently 
b^ore  a  vessel  registered  out  of  this  State  is  required  by  said 
Code  to  be  assessed  in  this  State;  (1),  she  must  ply  in  whole 
or  in  part  in  the  waters  of  this  State;  (2),  her  owners  must 
reside  in  this  State.  ''  Plying,"  when  used  in  the  connection 
that  it  is  here,  is  a  nautical  phrase,  which  is  defined  by  Web- 
ster as  follows:  ''To  make  regular  trips;  as  a  vessel  plies 
between  the  two  places."  It  might  well  be  urged  that  a 
vessel  making  regular  trips  between  any  port  in  California 
and  some  port  outside  of  California,  was  "  plying  in  part  in  the 
waters  of  this  State."  But  can  that  be  properly  said  of  a 
vessel  which  sails  out  of  a  port  outside  of  this  State  ''  to 
various  ports  and  countries  in  the  regular  course  of  com- 
merce, transportinglumber  and  other  freight,"  and  touching 
at  the  port  of  San  Francisco  transiently  in  the  course  of  her 
voyages,  and  "  only  long  enough  to  take  in  and  discharge 
cargo?" 

''Plying"  implies  regularit^p^,  and  is  not  the  term  used  to 
express  the  character  of  the  irregular  and  transient  visita- 
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tions  of  a  ship  to  a  port  in  the  coarse  of  her  voyage  to  varions 
ports.  In  that  case  a  vessel  is  said  to  **  touch'  at  each  of  the 
ports  which  she  visits.  A  vessel  plies  between  two  places— 
she  may  touch  at  many.  But  even  if  '*  plying  in  whole  or  in 
part  in  the  waters  of  this  State,*'  a  vessel  registered  ontof  it 
IS  not,  by  the  Code,  required  to  be  assessed  and  taxed  in  it, 
unless  her  owners  reside  here.  Two  of  her  owners  do. 
Another,  the  managing  owner,  or  ship's  husband,  resides  in 
Washington  Territory,  within  the  District  in  which  the  Cus- 
tom-house at  which  she  is  registered  is  situated,  and  in  which 
she  is  taxed  and  her  taxes  paid  by  her  owners.  A  vart  of  her 
owners,  not  aU  of  them,  reside  here.  To  say  that  ner  owners 
reside  here  is  no  more  correct  than  it  would  be  to  say 
that  her  owner  resides  in  Washington  Territory.  She  is 
partly  owned  here,  and  partly  there;  and  the  law  does  not  in 
terms  authorize  the  assessment  here  of  a  vessel  registered 
and  partly  owned  elsewhere. 

There  is  no  provision  for  the  assessment  of  the  interest 
owned  here.  Nothing  less  than  the  entire  vessel  is  assessa- 
ble, if  she  be  assessable  at  all.  And  the  Assessor  seems  to 
have  taken  this  view  of  it,  for  he  assessed  the  vessel  and  not 
any  interest  in  it  less  than  the  whole. 

The  Code  does  not  in  terms,  as  we  construe  it,  require 
that  a  vessel  registered,  and  owned  as  this  one  is  found  to 
be,  and  touching  at  a  port  in  this  State  for  the  purpose  of 
taking  in  and  discharging  cargo  only,  shall  be  assessed  in 
this  State. 

And  it  only  remains  to  be  determined  whether  the  Consti- 
tution of  the  State  requires  that  said  vessel  should  be  as- 
sessed in  this  State.  The  constitutional  requirement  is  that 
''All  property  in  the  State,  not  exempt  under  the  laws  of  the 
United  States,  shall  be  taxed  in  proportion  to  its  value."  As 
is  well  understood,  this  does  not  mean  that  all  property 
which  may  chance  to  be  temporarily  in  the  State  must  be 
taxed.  It  means  ''in  the  State"  in  the  sense  of  having  its 
situs  here.  There  is  at  all  times  "  property  in  this  StaUT  ol 
great  value  which  is  being  transported  through  it,  from  one 
foreign  State  to  another,  which  no  one  would  claim  could  be 
taxed  here.  Nor  will  it  be  claimed  that  vessels  wholly  owned 
and  registered  elsewhere,  and  merely  touching  at  a  port  in 
this  State  for  the  sole  purpose  of  taking  in  and  discharging 
cargo,  could  be  taxed  nere. 

In  Hays  v.  The  P.  M.  S.  Co.  (17  How.  696)  the  ships 
which  it  was  attempted  to  assess  in  this  State,  were  engaged 
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in  the  business  of  transporting  passengers  between  New 
York  and  San  Francisco,  and  each  of  said  ships  frequently 
remained  in  this  State  ten  or  twelve  days  continuously.  The 
Ck>nrtsaid:  ''We  are  satisfied  that  the  State  of  California 
had  no  iurisdiction  oyer  these  vessels  for  the  purpose  of  tax- 
ation; they  were  not  properly  abiding  within  its  limits,  so  as 
to  become  incorporated  with  the  other  personal  property  of 
the  State;  they  were  but  temporarily  engaged  in  lawful  trade 
and  commerce,  with  their  sUvs  at  the  home  port,  where  the 
vessels  belonged,  and  where  the  owners  were  liable  to  be 
taxed  for  the  capital  invested,  and  where  the  taxes  had  been 
paid." 

In  that  case  the  owners  all  resided  in  New  York,  where 
the  ships  were  registered.  But  that  is  an  immaterial  cir- 
cmnstance,  because  the  right  to  assess  and  tax  property  in 
this  State  does  not  depend  on  the  residence  of  the  owner. 
It  depends  wholly  upon  the  situs  of  the  property.  And  prop- 
erly which  has  its  situs  outside  of  the  jurisdiction  of  this 
State  cannot  be  assessed  and  taxed  here,  although  the  owner 
may  reside  here. 

In  this  case,  as  was  said  by  Mr.  Justice  Campbell  in  his 
concurring  opinion  in  Hays  v.  F,  M.  8.  Cg.,  supr a, ^*  The 
material  fact  is  that  the  vessel  was  in  transitu,  having  no 
9it^LS  in  California,  nor  permanent  connection  with  its  inter- 
nal commerce." 

It  has  too  often  been  held  that  the  acts  of  an  Assessor  in 
making  an  assessment  are  not  judicial  to  require  any  con- 
sideration of  that  point  at  this  time. 

Judgment  and  order  affirmed. 

I  concur:    McKinstry,  J. 

CONCURRING   OPINIONS. 

I  concur,  for  the  reasons  first  and  last  stated  in  the  opin- 
ion of  Mr.  Justice  Sharpstein.  Boss^  J. 

yfe  concur  in  the  judgment.  The  vessel  was  not  plying 
in  whole  or  in  part  in  the  waters  of  this  State.  If  the  ves- 
sel had  been  so  plying,  doubtless  the  interest  of  Pope  & 
Talbot  therein  could  have  been  assessed;  but  the  facts  as 
agreed  upon  do  not  placd  the  vessel  or  the  interest  of  Pope 
&  Talbot  within  Section  3645  Political  Code. 

Mtrick,  J., 
McKee,  J., 
Thornton,  J. 
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Depabtment  No.  1. 


[Filed  June  15,  1883.] 

No.   8192. 
CANNET,  Appellant, 

V. 

THE  SOUTH  PACIFIC  COAST  BAILROAD  COMPANY, 

Bespondent. 

CoNTBACT — Novation — Action  fob  Sxbtioks  to  Thibd  Pkbsons.  The  plain- 
tiff, a  physician,  was,  at  the  instance  and  request  of  certain  parties 
wounded  by  a  railroad  accident,  attending  them  when  the  President 
of  the  Bailroad  Company  ( though  not  in  the  presence  of  the  physi- 
cian) told  the  wounded  persons  to  employ  whatever  physician  they 
chose,  and  the  company  would  pay  the  bills.  This  was  conveyed  to 
the  plaintiff;  but  he  testified  that  he  attended  the  wounded  untJl 
their  recovery,  in  pursuance  of  the  original  cfUling:  Held,  in  an  ac- 
tion i^gainst  the  company  upon  contract  for  services  performed,  thit 
there  was  no  mutuality  by  consent  between  them,  and  no  liability 
attached  to  the  railroad  company  for  the  services  performed  by  tlie 
plaintiff  to  the  persons  who  employed  him. 

Appeal  from  Superior  Court,  San  Francisco. 

J,  H.  Barham  and  Oarbear^  Ihomton  &  Bishop  for  appel- 
lant. 
Z>.  McClure  for  respondent. 

MgKee,  J.,  delivered  the  opinion  of  the  Court: 

The  action  in  this  case  was  brought  to  recover  the  bal- 
ance of  an  alleged  indebtedness  for  services  rendered  by  the 
plaintiff,  as  a  physician  and  surgeon,  at  the  alleged  special 
instance  and  request  of  the  defendant.  Part  of  the  services, 
included  in  the  statement  of  the  cause  of  action,  were  ren- 
dered at  the  instance  and  request  of  the  defendant  and  were 
paid.  The  contention  is  as  to  the  services  which  were  ren- 
dered to  a  number  of  persons  who  had  been  injured,  on  the 
23d  of  May,  1880,  by  a  railroad  accident  on  the  line  of  the 
defendant's  road  in  the  county  of  Santa  Cruz.  It  is  for 
these  that  the  plaintiff  seeks  to  make  the  defendant  liable. 

But  at  the  trial  the  plaintiff  was  sworn  as  a  witness  in  his 
own  behalf,  and  he  testified  as  follows:  *'  On  the  morning  of 
the  24th  of  May,  1880,  I  was  called  by  the  wife  of  one  of  the 
persons  injured  to  treat  her  husband,  and  on  that  day  I  was 
called  by  eleven  of  said  injured  parties  to  treat  them.  I 
attended  upon  them,  in  pursuance  of  my  original  calling, 
from  that  time  until  they  were  all  recovered.  My  services 
were  reasonably  worth  $11,000."  According  to  that  testi- 
mony the  services  were  rendered  by  the  plaintiff  upon  an 
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employment  between  him  and  the  persons  injured.  That 
contract  fixed  the  rif2;hts  and  liabilities  of  the  parties  to  it. 
The  persons  for  whose  benefit  and  at  whose  instance  and 
request  the  services  were  rendered  were  bound  to  pay  for 
them.  No  other  or  different  contract  could  be  implied.  Of 
course,  the  parties  to  the  contract  might  have  wholly  freed 
themselves  from  their  rights  and  liabilities  under  it  by  a 
discharge  of  the  contract.  A  contract  may  be  discharged  or 
put  an  end  to  at  any  time,  by  mutual  consent,  or  by  an  alter- 
ation in  its  terms  which,  in  effect,  substitutes  for  it  a  new 
arrangement  between  the  parties  themselves  or  between  one 
of  them  and  a  third  party.  (Sec.  1531  C.  C.)  And  it  is 
claimed  that,  while  the  plaintiff  was  engaged  in  performing 
the  services  under  his  original  employment,  the  defendant 
informed  the  plaintiff  that  tne  injured  were  allowed  to  select 
any  physician  they  saw  proper,  and  defendant  would  be 
responsible  for  the  indebtedness. 

Yet,  as  a  witness,  the  plaintiff  admitted  that  no  new 
promise  about  the  services  had  been  made  to  him.  The 
only  thing  upon  which  he  relies  is,  that  the  President  of  the 
railroad  company  **  said  to  the  injured  parties,"  after  they 
had  employed  the  plaintiff,  '* '  that  they  should  employ  what- 
ever physician  they  saw  proper  and  the  defendant  would  pay 
the  bills."  But  that  was  not  said  to  the  plaintiff,  nor  was 
he  present  when  it  was  said.  It  appears  that  the  parties  to 
whom  it  was  said  communicated  it  to  the  plaintiff;  but 
neither  the  promise  to  them,  nor  the  communication  of  that 

Sromise  to  tlie  plaintiff,  constituted  a  contract  between  the 
efendant  and  tne  plaintiff,  either  as  accessory  or  by  way  of 
novation,  to  his  original  employment,  which  he  was  engaged 
in  performing.  The  plaintiff  had  no  communication  from  or 
with  the  defendant  upon  the  subject;  there  was  therefore  no 
mutuality  of  consent  between  them,  and  in  law,  however  it 
might  be  in  morals,  no  liability  attached  to  the  defendant 
for  the  services  of  the  plaintiff  to  the  persons  who  employed 
him. 

It  is  not  necessary  to  decide  whether  the  promise  made  by 
the  President  of  the  company  to  the  wounded  constituted  a 
contract  between  them,  collectively  or  individually,  and  the 
company,  wliich  might  be  enforced  for  the  benefit  of  the 

!>laintin.  No  such  claim  seems  to  liave  been  made  or  tran  s- 
erred  by  any  of  them  to  the  plaintiff,  nor  is  the  plaintiff' s 
cause  of  action  founded  upon  such  a  claim.  Trenor  y,  C.  P. 
B.  B.  Company  (50  Gal.  222)  is  not  applicable  to  the  case 
in  hand.  That,  it  is  true,  was  also  a  case  for  the  services  of 
a  physician  and  surgeon  rendered  to  persons  wounded  by  a 
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railroad  accident;  bat  there  was,  in  the  case,  some  eyidenee 
tending  to  show  that  the  services  were  rendered  at  the 
instance  and  request  of  the  defendant,  and  the  case  was  de- 
cided upon  a  conflict  of  evidence.  But  in  the  case  in 
hand  there  was  no  conflict  of  evidence.  The  plaintiff  in  his 
testimony  and  on  the  trial,  admitted,  and  nis  witnesses 
proved,  that  the  services  were  rendered  in  pursuance  of 
his  original  employment  by  those  who  were  wounded,  and 
not  otherwise.  There  was,  therefore,  no  contract,  express 
or  implied,  between  the  plaintiff  and  the  defendant  in  rela- 
tion to  the  services  which  are  the  subject  of  the  suit,  and  as 
there  is  no  prejudicial  error  in  the  record,  the  judgment  and 
order  are  affirmed. 
We  concur:  McKinstry,  J.,  Boss,  J. 


Department  No.  1. 


[FUed  June  15,  1883.] 
No.  7820. 

THOMPSON,  Appellant,  v.  WHITE,  Bespondent. 

■ 

Eqttitt. — Inteblocutobt  DEC&9S8,  Under  onr  system,  it  is  within  the  power 
of  the  Goart,  in  an  equity  case,  to  enter  an  interlocutory  decree. 

Id. — Pbactics.  The  mode  of  reviewing  the  action  of  the  Ooort  upon  an 
issae  of  fact  is  the  same,  whether  the  case  is  at  law  or  in  equity;  then 
must  be  a  motion  for  a  new  trial.  Upoa  a  proper  motion  of  thftt 
nature,  should  the  findings  of  fact  be  vacated,  the  legal  ooncladonB 
drawn  from  them  and  embodied  in  the  interlocutory  decree  would 
fall  with  them.  That  decision  is  also  reviewable  on  appeal  from  the 
final  judgment  when  one  shall  be  entered. 

Appeal  from  Superior  Court,  San  Francisco. 

2).  L,  Smoot  for  appellant. 

Wheaton  and  Scriviwr  for  respondent. 

BosSy  J.9  delivered  the  opinion  of  the  Court: 

This  action  was  brought  for  the  enforcement  of  an  allied 
contract  for  the  conveyance  of  certain  interests  in  certain 
letters  patent,  for  an  accounting  in  respect  to  certain  matters 
connected  therewith,  and  to  obtain  such  decree  as  the  eqai- 
ties  of  the  case  demand.  The  cause  came  on  for  hearing 
before  the  late  Nineteenth  District  Court,  and  after  taking 
testimony,  oral  and  documentary,  that  Court  made  certain 
findings  of  fact,  and  thereupon  entered  an  interlocutory  de- 
cree, to  the  effect  that  the  defendant  convey  to  the  plaantiff 
the  interests  in  question,  upon  the  performance  of  certain 
conditions  on  the  part  of  the  plaintiff,  and  further  directed 
the  Commissioner  of  the  Court  to  take  testimony  and  report 
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to  the  Ooart  upon  certain  other  matters  of  fact.  Testimony 
upon  those  questions  was  taken  before  the  Commissioner, 
who  subsequently  made  his  report  to  the  Superior  Court  suc- 
ceeding the  Nineteenth  District  Court,  and  by  the  Superior 
Court  certain  exceptions  which  were  taken  to  the  report  of 
the  Commissioner  were  overruled  and  the  report  confirmed. 
The  Judge  who  at  this  time  presided  in  the  Superior  Court 
was  succeeded  by  another,  and  before  the  latter  a  motion  was 
made  for  the  entnr  of  a  final  decree  in  the  cause.  The  learned 
Judge  to  whom  this  motion  was  addressed  denied  it,  and,  in- 
stead, entered  an  order  purporting  to  vacate  and  set  aside  the 
interlocutory  decree  entered  by  the  Nineteenth  District 
Court,  the  report  of  the  Commissioner  and  its  confirmation, 
and,  indeed,  all  proceedings  taken  in  the  cause  subsequent 
to  the  finding  of  the  defendant's  answer,  and  restoring  the 
action  to  the  calendar  for  tri&l.  The  view  taken  by  the  Judge 
below  in  thus  ordering  was  that  under  our  system  there 
cannot  be,  even  in  an  equitv  case,  any  such  thing  as  an  inter- 
locutoiT  decree,  and  that  therefore  the  interlocutory  decree 
entered  by  the  NineteentJi  District  Court  was  a  nullity,  and 
all  proceedings  based  thereon  void. 

In  this  there  was  error.  It  is  not  necessary  to  consider 
whether  under  the  former  Constitution,  which  gave  to  the 
District  Courts  existing  under  it  jurisdiction,  and  under  the 
present  Constitution  which  gives  to  the  Superior  Courts  ex- 
isting under  it  jurisdiction,  ''of  cases  in  equiW,*' it  lav  in 
the  power  of  the  Legislature  to  deprive  such  Courts  of  so 
essential  a  means  for  me  proper  disposition  of  cases  in  equity 
as  the  interlocutory  decree;  for  it  is  a  mistake  to  say  the  Leg- 
islature has  attempted  to  do  anything  of  the  kind.  On  the 
contrary,  by  Section  187  of  the  Code  of  Civil  Procedure  it 
is  expressly  declared  that  ''  when  jurisdiction  is,  by  the  Con- 
stitution or  this  Code,  or  by  any  other  statute,  conferred  on 
a  Court  or  judicial  officer,  all  the  means  necessary  to  carrvit 
into  effect  are  also  given,  and  in  the  exercise  of  this  jurisoic- 
tion,  if  the  course  of  proceeding  be  not  specifically  pointed 
out  by  this  Code  or  the  statute,  anj  suitable  process  or  mode 
of  proceeding  may  be  adopted  which  may  appear  most  con- 
formable to  me  spirit  of  this  Code,"  the  object  of  which  is 
declared  by  a  preceding  section  to  be  the  promotion  of  jus- 
tice. 

We  see  nothing  in  conflict  with  this  in  the  fact  that  Section 
677  of  the  same  Code  defines  a  jud^ent  to  be  ''  the  final 
determination  of  the  rights  of  the  parties  in  an  action  or  pro- 
ceeding," and  that  by  Section  1003  it  is  declared  that  ''  every 
direction  of  a  Court  or  Judge  made  or  entered  in  writing,  and 
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not  included  in  a  judgment,  is  denominated  an  order."  There 
is  no  magic  in  a  name.  An  interlocutory  decision  of  a  Gooit 
of  equity  in  an  equity  case  is  as  efficacious  when  called  an 
order  as  when  called  a  judgment  or  decree.  Whether  it  be 
called  an  interlocutory  decree  or  a  decretal  order,  or  simply 
an  order,  it  is  in  substance  the  same.  Sections  577  and  10(S 
of  our  Code  were  taken  substantially  from  the  New  York 
Code  of  Procedure,  and  the  codifiers  of  that  State  thus  ex- 
plained their  purpose  in  employing  the  phraseology  thejr  did: 
**  To  avoid  the  confusion  incident  to  the  use  of  the  word  judg- 
ment in  two  senses,  one  as  interlocutory  and  the  other  as 
final,  we  have  thought  it  better  to  use  it  only  in  the  latter 
sense,  and  to  designate  all  other  written  directions  of  a  Goiirt 
or  Judge  as  orders."  (Beport  of  Commissioners  to  Legisla- 
ture, February,  1848,  182.)  But  in  the  purpose  thus  ex- 
pressed no  intent  is  perceived  to  abolish  the  power  of  a  Court 
of  equity  to  pronounce  what  in  equity  practice  was  called  an 
interlocutory  decree  or  decretal  order,  but  only  a  provision 
to  the  effect  that  that  which  finally  determined  the  rights  of 
the  parties  should  be  called  a  judgment,  and  that  every  other 
direction  of  a  Court  or  Judge  made  or  entered  in  writing, 
should  be  denominated  an  order.  In  New  York  the  Legisla- 
ture has  returned  to  the  phrase  **  interlocutory  judgment"  in 
place  of  '*  order, "theretofore  used  in  the  Code  (Bliss' Anno- 
tated Code,  Sec.  1200);  but  even  while  the  designation  was 
different,  we  think  the  substance  of  the  thing  was  all  the  time 
the  same. 

And  so  here.  We  find  in  Sections  577  and  1003  no  prohi- 
bition of  such  intermediate  determinations  by  the  Court  as 
the  exigencies  of  the  case  may  demand,  and  no  conflict  be- 
tween them  and  Section  187,  which,  as  has  been  seen,  in 
terms  provides  that  in  the  exercise  of  the  jurisdiction  con- 
ferred by  the  Constitution  or  any  statute  on  any  Court  or 
judicial  officer,  if  the  course  of  procedure  be  not  specificallj 
pointed  out  by  the  Code  or  Stakite,  any  suitable  process  or 
mode  of  proceeding  may  be  adopted  which  may  appear  most 
conformable  to  the  promotion  of  justice.  Besides,  the  Code 
of  Procedure  makes  express  recognition  of  the  interlocntoiy 
order  or  decision — Section  647  providing,  among  other  things, 
that '  *  an  interlocutory  order  or  decision,  finally  determining 
the  rights  of  the  parties,  or  some  of  them,"  shall  be  deemea 
to  have  been  excepted  to.  And  in  the  Beports  of  the  State 
are  to  be  found  numerous  cases  recognizing  the  power  of  the 
Court  to  make  such  interlocutory  determinations.  A  ybtj 
late  case  is  of  Hinds  v.  Oage,  66  Cal.  486.  See  also  Sams 
V.  San  Francisco  Sugar  Befining  Company^  41  Cal.  393;  Padk^ 
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ardy.  Bird,  40  Oal.  380;  Jones  v.  Clark,  42  Cal.  180;  McFad- 
dm  V.  JUcFadden,  44  Oal.  306;  Gray  v.  Fcdmer,  9  Cal.  635. 

The  findings  and  interlocutory  determination  made  by  the 
Nineteenth  District  Court  were  therefore  not  in  excess  of  its 
power.  Whether  they  were  erroneous  or  not  is  not  now  for 
consideration.  Not  being  nullities,  they  could  only  be  vacated , 
if  vacated  at  all,  by  an  appropriate  proceeding.  ''It  is  thor- 
oughly settled  in  this  State  that  the  ihode  of  reviewing  the 
action  of  the  Court  upon  an  issue  of  fact  is  the  same,  whether 
the  case  is  at  law  or  in  equity — there  must  be  a  motion  for  a 
new  trifiJ."  (Harris  v.  S.  P.  S.  B.  Co,,  siipra,)  Upon  a  proper 
motion  of  that  nature,  should  the  findings  of  fact  be  vacated, 
of  course  the  legal  conclusions  drawn  from  them  and  em* 
bodied  in  the  interlocutory  decree  would  fall  with  them. 
That  decision  is  also  reviewable  on  appeal  from  the  final 
judgment  when  one  shall  be  entered,  but  there  is  no  warrant 
for  its  vacation  upon  the  theory  that  it  was  beyond  the  power 
of  the  Court  to  make. 

Order  reversed  and  cause  remanded  for  further  proceed** 
ings  not  inconsistent  with  this  opinion. 

We  concur:  McKee,  J.,  McEanstry,  J. 


Superior  Court  City  and  County  of  San  Francisco. 


Depabtkent  No.  4. 


J.  J.  MoCALLION  ET  AL. 

V. 

HIBERNIA  SAVINGS   AND  LOAN  SOCIETY  et  al. 

FiXDiHGB.    If  any  issne  remainB  undetermined,  which  if  decided  in  favor  of 

the  losing  party  would  change  the  jadgment,  then  the  findings  are 

inoompleto  and  insufficient. 
Id.    Findings  mnst  be  sufficient  to  support  the  judgment,  and  must  also 

cover  every  issue  the  determination  of  which  might  be  inconsistent 

with,  or  could  defeat  the  judgment. 
Matsblix  Issixs  Lsrr  Undetebicinbd.     If  any  material  issue  has  been  left 

undetermined,  it  must,  on  a  motion  for  new  trial,  be  treated   as  if 

found  against  the  prevailing  party. 

D,  L.  Smoot  for  plaintiffs. 

M.   C.   HasseU,   If.    T.   Sullivan  and  J,  D.  SuUivan  for 
defendants. 

Maguibe,  J.,  delivered  the  opinion  of  the  Court. 
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Plaintiffs^  as  officers  and  representatives  of  the  '* Ancient 
Order  of  Hibernians,  Division  No.  1,"  commenced  this  action 
ajgainst  The  Hibernia  Savings  and  Loan  Society  (a  corpora- 
tion) to  recover  the  sum  of  §3,229.20^  alleged  to  have  oeen 
deposited  with  that  defendant  by,  and  for  the  use  and  bene- 
fit of,  said  Division  No.  1  (A.  O.  H.) 

The  Hibernia  Savings  and  Loan  Society  acknowledged  the 
indebtedness  to  the  ''Ancient  Order  of  Hibernians,  Division 
No.  1,"  but  alleged  that  Edward  Devlin  and  others  claimed 
to  be  the  legally  constituted  representatives  of  said  division, 
and  also  as  siich  representatives  demanded  the  same  money. 

The  defendant  was  thereupon  allowed  to  (and  did)  deposit 
the  amount  claimed  by  plaintiff  in  Court;  and  an  order  was 
made  substituting  Edward  Devlin  and  his  associates  as 
defendants. 

Plaintiffs  then  filed  a  supplemental  complaint  alleging  that 
after  the  commencement  of  the  action  a  compromise  was 
effected  between  plaintiffs  and  the  substituted  defendants  by 
which  it  was  agreed  that  plaintiffs  should  receive  the  money 
in  dispute. 

The  substituted  defendants  in  their  answer  denied  all  of 
the  material  allegations  of  the  complaint,  and  as  a  separate 
defense  alleged  that  the  ''Ancient  Order  of  Hibernians, 
Division  1,"  was  a  corporation  duly  incorporated  under  the 
n^me  ''The  Ancient  Order  of  Hibernians'  U-eneral  Benevolent 
Society  of  California." 

The  alleged  corporation  was  made  a  party  defendant. 
The  substituted  defendants  also  filed  an  answer  denying  the 
compromise  alleged  in  plaintiffs*  supplemental  complaint 
The  issues  as  thus  made  up  were  tried  before  Judge  Way- 
mire,  who  rendered  a  decision  in  favor  of  the  plaintiffs. 
The  substituted  defendants  ^ave  notice  of  their  intention  to 
move  for  a  new  trial  upon  six  separate  grounds,  but  as  the 
first  four  grounds  were  not  mentioned  in  the  argument,  and 
as  the  record  does  not  disclose  any  foundation  for  them  (no 
affidavits  having  been  filed),  they  recjuire  no  further  consid- 
eration. The  fifth  ground  of  motion  for  a  new  trial  is: 
"Insufficiency  of  the  evidence  to  justifv  the  decision  and 
judgment,  and  that  the  same  is  against  law." 

I  am  of  the  opinion  that  the  evidence  given  on  behalf  of 
the  plaintiffs  was  sufficient,  if  uncontradicted,  to  justify 
every  finding  made  by  the  Court.  It  therefore  follows  thi^k 
the  nndings  can  be  disturbed  only  hj  comparing  and  weigh- 
ing anew  the  confiicting  testimony  given  at  the  trial,  and  by 
changing  the  values  placed  upon  tne  testimony  by  the  Judge 
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who  tried  the  case,  without  having  his  opportunities  to 
justly  estimate  such  values. 

No  sufficient  reason  appears  for  re-weighing  the  testimony 
and  I  will  therefore  not  disturb  the  findings. 

It  is  claimed  that  the  findings  are  insufficient  to  support 
the  judgment  because : 

1st.  There  are  no  findings  upon  any  of  the  issues  made 
by  the  supplemental  complaint  and  the  answer  thereto. 

2d.  Tnere  is  no  fiinding  that  the  defendant  ''The  Ancient 
Order  of  Hibernians'  General  Benevolent  Societv  of  Cali- 
fomia"  is,  or  is  not,  a  corporation;  an  issue  rai^d  by  the 
substituted  defendants*  so-called,  cro«8-complaint  and  plain- 
ti£b*  answer  thereto. 

3d.  There  is  no  finding  that  the  defendant  last  above 
named  is  not  the  owner  of  the  money  in  dispute. 

There  are  no  findings  upon  the  issues  mentioned  in  the 
first  and  second  specifications  above. 

The  findings  must  be  not  only  sufficient  to  support  the 
judgment,  but  they  must  cover  every  issue  the  determina- 
tion of  which  could  defeat  the  judgment  or  could  be  incon- 
sistent with  it. 

If  any  issue  has  been  left  undetermined  it  must  for  the 
purpose  of  this  motion  be  considered  as  if  found  against  the 
}>rciaaing  paHy. 

If  such  a  finding  would  be  inconsistent  with  the  judgment, 
then  a  new  trial  must  be  granted. 

Applying  this  test  to  the  undetermined  issues  in  this  case, 
let  us  consider  all  of  the  issues  made  by  the  supplemental  com- 
plaint and  the  answer  thereto  as  decided  in  favor  of  the  sub- 
stituted defendants  and  against  the  plaintiffs;  that  is,  let  us 
assume  the  finding  on  those  issues  to  be,  in  substance :  '*  That 
there  was  no  compromise  between  the  parties,  by  which  it  was 
agreed  that  plaintiffs  should  receive  the  monev  in  dispute." 

Would  that  finding  be  inconsistent  with  the  judgment  ? 
Certainly  not,  since  upon  the  findings  as  they  are,  plaintiffs 
would  be  entitled  to  the  money  regardless  of  the  alleged 
compromise. 

Hence  the  failure  of  the  Court  to  make  findings  upon  those 
issues  was  immaterial. 

Let  us  also  suppose  the  Court  to  have  found  ^'  that  the 
'Ancient  Order  of  Hibernians'  General  Benevolent  Society 
of  California'  is  a  corporation,  duly  incorporated,"  etc. 

That  fiinding  would  not  defeat  or  i;i  any  manner  affect 
plaintiffs'  right  to  a  judgment,  when  considered  in  connection 
with  the  other  findings. 
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Since  the  society  aforesaid  is  found  to  have  no  interest  in 
the  disputed  property,  it  is  wholly  immaterial  whether  it  is 
found  to  be  a  coiporation,  a  voluntary  association,  or  a  myth; 
therefore  the  failure  of  the  Court  to  find  upon  that  issue  is 
also  immaterial. 

It  is  claimed  that  the  findings  do  not  show  that  the  Gen- 
eral Benevolent  Society  aforesaid  had  no  interest  in  the 
money;  also  that  the  findings  fail  to  show  whether  the  name 
"Ancient  Order  of  Hibernians,  Division  Number  Oiie,*'iBor 
is  not  merely  an  assumed  name  of  the  "Ancient  Order  of 
Hibernians'  General  Benevolent  Society  of  California,"  a 
corporation. 

The  findings  upon  those  questions  are :  First,  That  the 
$3,349.15  paid  into  Court  by  the  Hibernia  Savings  and 
Loan  Society,  and  now  in  the  treasury  of  the  Ciir  and  Uoanty 
of  San  Francisco,  is  the  property  of  Division  No.  1  of  the 
Ancient  Order  of  Hibernians  of  the  City  and  County  of  San 
Francisco." 

"Third.  That  said  Division  is  not  a  corporation,  bnt a 
voluntary  association  of  persons  for  benevolent  purposes, 
and  that  the  substituted  defendant,  designated  as  '  The  An- 
cient Order  of  Hibernians' General  Benevolent  Society  of 
California'  is  not  an  existing  corporation  with  title  to  the  said 
money." 

The  phraseology  might  have  been  clearer,  but  I  think  the 
.  findings  substantially  conform  to  the  requirements  of  the 
law  in  this  particular,  since  it  satisfactorily  appears  from 
them:  that  "Division  No.  1"  and  the  "General  jBenevolent 
Society  "  are  not  one  and  the  same  association  or  corpora- 
tion; that  "Division  No.  1"  is  not  a  corporation;  that 
*  *  Division  No.  1 "  owns  the  money,  and  that  the  General 
Benevolent  Society  has  no  title  to  it. 

Mere  vagueness,  which  does  not  render  the  finding  unin- 
telligible, cannot  now  be  urged  by  the  party  against  whom 
t'udgment  was  rendered,  unless  he  sought,  in  good  faith,  to 
Lave  the  finding  made  more  specific. 

The  sixth  ground  of  motion  for  a  new  trial  is : 
"  Errors-of-law  occurring  at  the  trial  and  duly  excepted  to 
by  said  defendants." 

I  have  carefully  reviewed  the  alleged  errors,  and  I  am  sat- 
isfied that  none  of  them  injuriously  affected  any  substantial 
right  of  the  defendants. 

Let  the  motion  for  a  new  trial  be  denied. 

July  16, 1883. 


uiixt  €mt  %m  MmmA 
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JOHNSTON  BTAL.,  ApPELLANTfl» 

V. 

THE  SAN  FEANCISCO  SAVINGS  UNION,  Bespondent. 

Pabixbb — FoBBGiiOSUBB — GoHMUNiTT.  The  children  of  a  deoeased  mother 
are  tentantB-in-common  in  the  legal  title  with  their  father  to  the 
community  property,  with  power  in  the  father  to  convey  or  mortgage 
the  whole  estate  so  far  as  was  necessary  to  provide  for  the  debts  of 
the  commnnity.  They  are,  therefore,  necessary  parties  to  an  action 
of  forecloBore. 

IxvjkMTS — JuBisDicnoN — SuMMOKs.  If  such  Children  be  infants  and  made 
parties  defendant,  they  must  be  served  with  summons  and  answer 
by  a  guardian  ad  litem,  regularly  appointed.  •  The  appearance-  and 
stipulation  by  attorneys  before  the  appointment  of  a  guardian  is  un« 
au&orized  by  law  and  gives  the  Court  no  jurisdiction. 

Appeal  from  Superior  Court,  San  Francisco. 

W.  H.  Ibmphins  and  C.  Benham  for  appellants. 
A.  (k  JS.  C.  Campbell  and  G.  N.  Fox  for  respondent. 

By  the  Coijbt: 

Plaintiffs  herein — who  are  the  appellants — ^brought  the 
action  to  quiet  their  title  to  an  undivided  portion  of  certain 
lands.  The  Superior  Court  entered  a  decree  that  the  defend- 
ant's  title  be  forever  quieted  as  against  plaintiffs,  and  all 
persons  claiming  under  them,  and  that  each  of  the  plaintiffs, 
and  all  persons  claiming  under  them,  be  barred  and  fore- 
closed from   ever  hereafter  asserting  any  claim,  etc.     The 
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plaintifiis  are  the  children  and  heirs-at-law  of  James  Johns- 
ton, Senior,  andPetra,  his  wife,  both  deceased.  Petradied 
April  30,  1861,  and  James,  Senior,  October  3, 1879.  After 
the  death  of  Petra,  James,  Senior,  borrowed  certain  moneys 
of  the  present  defendant,  to  secure  the  payment  of  which  he 
executed  a  mortgage  upon  the  lands  described  in  the  com- 
plaint, which  had  been  acquired  during  the  existence  of  the 
marriage. 

In  the  life-time  of  the  surviving  husband  the  present  de- 
fendant commenced  an  action  to  foreclose  the  mortgage, 
and  for  the  sale  of  all  the  lands  to  pay  the  mortgage  aebt 
In  that  action  certain  proceedings  were  had  whicn  resulted 
in  a  decree  directing  a  sale,  upon  which  an  order  of  sale 
issued;  the  lands  were  sold,  and  plaintiff  in  that  action,  de- 
fendant in  this,  became  the  purchaser  of  the  lands  and  re- 
ceived a  deed  therefor.  When  the  action  to  foreclose  was 
brought,  and  decree  entered,  two  of  the  present  plainti&— 
John  F.  and  Francis  T.  Johnston — were  infants. 

The  question  whether  the  persons  last-named  are  bound 
,  bv  the  decree  of  foreclosure  must  depend  upon  the  pdUion 
filed  in  the  foreclosure  suit,  purporting  to  be  the  petition  of 
John  F.  Johnston  and  Francis  T.  Johnston  for  the  appoint- 
ment of  their  brother,  James  Johnston,  Junior,  their  guar- 
dian  ad  litem;  the  alleged  written  con^e^i^  of  the  latter;  tiie 
order  of  Court  appointing  him  guardian,  etc. ;  the  stipidaHon 
of  May  28,  1877,  and  the  amended  answer  of  May  ^,  1877. 
It  is  manifest  that  neither  any  authorized  appearance  by 
attorneys  assuming  to  appear  for  the  infants,  nor  any  stipu- 
lation between  the  plaintiff  in  the  foreclosure  suit  and  the 
adult  defendants  therein  made  before  a  guardian  was  ap- 
pointed, could  affect  the  rights  of  the  infants. 

On  the  17th  day  of  February.  1877,  after  the  action  to 
foreclose  the  mortgage  had  been  tried,  there  was  filed,  in 
said  action,  a  paper-writing  which  reads  as  follows: 

*  *  The  petition  of  John  F.  Johnston  and  Francis  T.  Johns- 
ton respectfully  represents : 

**  That  they  are  minors  and  above  fourteen  years  old;  that 
they  have  an  interest  in  the  above-entitled  action;  that  they 
desire  to  intervene  therein ;  that  they  respectfully  request  of 
the  Judge  of  this  honorable  Court  that  he  will  appoint  their 
brother,  James  Johnston,  their  guardian  ad  litem  in  said 
action  to  appear  and  represent  th^ir  interests  therein. 

"  John  Francis  Johnston, 
"  Francis  Thomas  Johnston. 

''  Dated  San  Mateo,  February  16,  1877." 

Accompanying,  or  indorsed  on,  which  was  the  following: 


Johnston  et  al.  t;.  S.  F.  Sayinqs  Union.        483 

**  I  hereby  consent  to  act  as  guardian  ad  litem  for  my 
brothers^  John  F.  Johnston  and  Francis  T.  Johnston^  in  the 
foregoing  entitled  action. 

*'  James  Johnston,  Jr. 

"  Dated  San  Mateo,  February  16, 1877." 

May  17, 1877,  the  District  Judge  made  this  order: 

**  John  Francis  Johnston  and  Francis  Thomas  Johnston, 
minors  over  the  age  of  fourteen  years,  having  heretofore,  to 
wit:  on  February  19,  .1877,  filed  in  said  action  their  petition 
and  application  for  leave  to  intervene  in  said  action  and  for 
an  order  appointing  their  brother,  James  Johnston,  Junior, 
their  guardian  ad  litem  in  said  action — to  appear  and  repre- 
sent them  therein;  and  said  James  Johnston,  Junior,  having 
filed  in  said  action  his  written  consent  to  such  appointment : 
Now,  on  motion  of  Sol.  A.  Sharp,  Esq.,  of  counsel  for  said 
minors,  it  is  ordered  that  said  John  Francis  Johnston  and 
Francis  Thomas  Johnston  be  and  they  are  hereby  allowed 
to  intervene  and  file  their  intervention  in  said  action,  and 
said  James  Johnston,  Junior,  is  hereby  appointed  guardian 
ad  litem  in  said  action  for  said  minors;  and  it  is  further 
ordered  that  such  intervention  be  filed  within  five  days  from 
the  date  hereof. 

"  Dated  AprO  30,  1877. 

"(Signed)  "  Wm.  P.  Daingerfield. 

''District  Judge. 

"  [Indorsed.} 

"  Order  allowing  J.  F.  Johnston  and  F.  T.  Johnston, 
minors,  to  intervene  and  appoint  their  guardian  cid  litem. 

•'Filed  May  17,  1877. 

"  May  28, 1877,  the  following  stipulation  was  filed: 

"  It  is  mutually  stipulated  and  agreed  by  and  between  the 
parties  to  this  cause,  their  counsel  and  attorneys  respect- 
ively, as  follows: 

**  iirst.  That  defendants,  James  Johnston,  Jr.,  John  F. 
Johnston  and  Francis  T.  Johnston  (the  two  last  by  their 
guardian),  shall  file  as  of  this  date  their  amended^  answer 
and  cross-complaint  in  this  cause.  That  the  verification  of 
said  answer  and  cross-complaint  is  waived. 

*^  Second.  That  the  defense  of  the  Statute  of  Limitations 
in  said  answer  be  deemed  denied,  and  that  the  answer  of  the 
plaintiff  to  the  original  cross-complaint  be  and  is  hereby 
taken  as  the  answer  of  the  plaintiff  to  the  amended  complaint. 

''  Third.  That  the  answer  of  Parker  Nicholson  to  the 
original  cross-%omplaint  of  James  Johnston,  Jr. ,  John  F. 
Johnston  and  Francis  T.  Johnston,  be  taken  as  his  answer 
to  the  amended  cross-complaint  this  day  filed. 
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"Fourth.  That  this  case  be  submitted  to  the  Court  for 
trial  and  decision  on  the  testimony  heretofore  taken,  on 
Wednesday  next,  either  party  to  offer  such  additional  testi- 
mony as  they  may  be  advised. 

'  •  Dated  this  28th  day  of  May,  1877. 

"  Campbell,  Fox  &  Campbell, 
*'H.  C.  Campbell, 

* '  Attorneys  for  Plaintiff. 
•*  C.  N.  Fox, 
'^  Attorney  for  Defendant  Parker  Nicholson. 

"  Sol.  a.  Shabp, 
•'W.  H.  Tompkins, 
^ '  Attorneys  for  James  Johnstone,  James  Johnstone, 
''Jr.,  John  F.  Johnstone  and  Francis  T.  Johnsr 
'  *  tone  (by  Guardian)." 

On  the  same  day  an  "  amended  answer,"  purporting  to  be 
the  amended  answer  of  ''James  Johnston,  Junior,  sued 
herein  by  the  fictitious  name  of  John  Doe,  John  F.  Johns- 
ton, sued  herein  by  the  fictitious  name  of  Bichard  Boe,  and 
Francis  T.  Johnston,  sued  herein  by  the  fictitious  name  of 
John  White,"  was  filed.  This  amended  answer  had  been 
verified  by  a  third  "James  Johnston,"  on  the  23d  of  Febru- 
ary, 1877 — nearly  three  months  before  the  appointment  of  a 
guardian  ad  litem — the  verification  stating  that  "  said  James 
Johnston,  Jr.  and  guardian  ad  litem  is  absent  from  the  city 
and  county."  Further  verification  was  waived  by  the  stipu- 
lation. ^3^ 

In  Cook  V.  Norman  (60  Cal.  409)  it  was  held  that  under 
the  Act  of  1850,  "concerning  husband  and  wife/'  it  was 
competent  for  the  surviving  husband  to  convey  the  estate 
belonging  to  the  late  community,  the  purpose  of  such  con- 
vejrance  being  to  satisfy  the  debts,  with  the  payment  of 
which  the  community  properly  was  charged;  and,  further, 
that  a  purchaser  "in  good  faith"  from  the  surviving  hus- 
band was  not  bound  to  show,  to  .support  his  title  as  againat 
the  children  of  the  community,  that  the  sale  of  the  premiBes 
was,  in  point  of  fact,  necessary  to  provide  for  the  payment 
Oi  the  community  debts. 

Even  if  it  be  admitted  that  the  rule  which  forbids  the  ad- 
judication, in  a  suit  to  foreclose  a  mortgage,  or  a  title  advene 
to  that  of  the  mortgagor  is  not  jurisdictional,  and  that  if  the 
holder  of  such  adverse  title  has  his  day  in  Court,  and  his 
title  is  held  to  be  subject  to  the  lien  of  the  mortgage,  he  can- 
not afterward  attack  the  decree  collaterally^  he  is  certainly 
not  bound  by  the  decree,  unless  the  Court  had  acquired 
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jarisdiction  of  his  person  and  title.  In  the  view  we  take  of 
this  case,  it  is  not  necessary  to  decide  whether  the  title  of 
the  infants  was  adverse  to  that  of  the  surviving  husband. 

Assuming,  for  the  purposes  of  this  case,  that  in  the  suit  to 
foreclose  the  mortgage  made  upon  the  lands  of  the  late  com- 
munity by  the  surviving  husband,  the  burden  was  not  cast 
upon  the  mortgagee  of  alleging  or  proving  that  the  money 
paid  was  necessary  to  provide  for  the  payment  of  com- 
munity debts,  but  that  it  was  for  the  cnildren,  by  way  of 
defense,  to  prove  that  the  mortgagee  had  notice  that  there 
were  no  community  debts,  or  that  the  debts  were  of  less 
amount,  the  present  plaintiffs  were  not  onlv  proper,  but  nec- 
essary parties  to  the  foreclosure  suit.  The  last  clause  of 
Section  726  of  the  Code  of  Civil  Procedure  has  no  bearing 
upon  the  question.  The  children  of  James  and  Petra  Johns- 
ton were  not  holding  an  unrecorded  conveyance  from  the 
mortgagor,  nor  were  they  persons  having  a  mere  lien  upon 
the  property  mortgaged."^  On  the  death  of  their  mother  tney 
became  owners  of  one-half  the  community  property  subject 
to  the  community  debts,  and  liable,  perhaps,  to  become 
subject  to  the  debts  by  their  father  aubstUiUed  for  the  com- 
munity debts.  If  their  father  had  power  to  mortgage  their 
interest  in  the  lands  to  raise  money  to  pay  off  prior  debts  of 
the  former  community,  it  was  upon  the  theory  that  the  law 
made  him  their  agent  for  that  purpose.  As  to  the  legal  title 
of  an  undivided  moiety  of  the  lands,  descent  was  cast  upon 
fhem  on  the  death  of  their  mother.  The  object  of  the  suit 
was  to  sell  and  transfer  their  title  as  well  as  that  of  their 
father.  They  had  an  interest  to  protect  it;  to  denv  the  ex- 
istence of  the  mortgage,  or  to  reduce  the  amount  alleged  to 
be  secured  by  it;  to  prove  that  there  were  no  community 
debts,  or  that  they  were  less  than  the  advance  made  by  the 
mortgagee,  and  that  the  mortgagee  had  notice  of  the  facts 
with  reference  to  such  indebtedness;  that  their  father  had 
exceeded  his  limited  authority  and  that  the  mortgagee  knew 
it — ^was  not  a  mortgagee  '^in  good  faith."  As  they  were 
necessary  ;)arties  to  the  foreclosure  suit,  the  decree  therein 
was  void  with  respect  to  one-half  the  lands  mortgaged,  unless 
the  Court  acquired  jurisdiction  of  the  infants.  They  and 
their  father  were  tenants-in-common  in  the  legal  title,  with 
power  in  the  latter  to  convey  or  mortgage  the  estate  of  the 
former,  so  far  as  was  necessary  to  provide  for  the  debts  of 
the  community-  He  mortgaged  their  interest  with  his  own, 
if  the  mortoagee  had  no  notice  that  the  community  was 
indebted.  The  mortgage  created  a  lien  on  the  lands  of  the 
<diildren,  if    the  necessity  existed  which  authorized    him 
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to  exeonte  it,  or^  in  any  event,  if  the  mortgagee  was  inno- 
cent. 

Whether,  however,  the  title  of  the  children  was  advene  to 
that  of  the  father,  within  the  meaning  of  the  role  to  which 
we  have  adverted,  or  the  mortgage  is  to  be  treated  as  exe- 
cuted by  the  children,  in  case  the  mortgagee  advanced  its 
money  ''  in  good  faith, "  they  are  not  boimd  by  the  decree, 
nnless  the  Coiyrt  had  jurisdiction  over  them  and  their  prop- 
ertv. 

The  action  to  foreclose  the  mortgage  was  entitled:  *^  Jbe 
San  Irandsco  Savings  Union^  plaintifi,  v.  James  Johnston 
(Senior),  Parker  Nicholson,  Michad  Kane,  John  Doe,  Richard 
Boe,  John  White,  John  Brovrrt,  John  Green,  John  Black,  John 
Blue  and  John  Yellow,  the  last  eight  named  of  whom  are  sued 
by  fictitious  names,  for  the  reason  that  plaintiff  does  not 
know  their  true  names,  defendants." 

None  of  the  present  plaintiffs  were  made  defendants  in 
the  foreclosure  sixit,  by  name,  nor  was  any  one  of  them 
served  with  summons  therein.  The  present  plaintiff,  James 
Johnston,  Junior,  was  of  full  age  when  that  suit  was 
brought,  voluntarily  appeared  therein,  and,  it  may  be  ad- 
mitted, is  bound  by  the  judgment.  But,  as  we  have  seen, 
the  others  of  the  present  plamtiffs  were  infants.  There  ap* 
pears  in  the  judgment-roll,  in  the  action  to  foreclose,  awnt- 
ing  purporting  to  be  ''the  joint  and  several  answers" of 
*'  James  Johnston,  Jr.,  sued  herein  by  the  fictitious  name  of 
John  Doe;  John  F.  Johnson,  sued  herein  by  the  fictitioos 
name  of  .Bichard  Boe,  and  Francis  T.  Johnston,  sued  herein 
by  the  fictitious  name  of  John  White."  The  writing  is 
signed,  ''Sol.  A.  Sharp,  Walter  Tompkins,  attorneys  for 
defendants  James  Johnstone,  Jr.,  et  ab."  It  is  plain  that, 
as  we  have  said,  this  paper,  filed  long  before  there  was  any 
attempt  to  appoint  a  guardian,  and  which  does  not  purport 
to  be  by  a  guardian,  gave  no  jurisdiction  of  the  infants. 
The  amended  answer,  filed  after  the  attempted  appointment 
of  guardian,  purporting  to  be  the  answer  of  '*  James  Johns- 
ton, Jr.,  sued  herein  by  the  fictitious  name  of  John  Doe, 
John  F.  Johnston,  sued  herein  by  the  fictitious  name  of 
Bichard  Boe,  and  Francis  T.  Johhston,  sued  herein  by  the 
fictitious  name  of  John  White,  by  their  ^ardian  ad  lUem 
James  Johnston,  Junior,"  is  almost  a  literal  copy  of  the 
former  answer,  with  the  exception  that  after  the  names  of 
the  defendants  are  inserted  the  words  ''by  their  guardian 
ad  litem,  James  Johnstone,  Jr."  The  amended  answer  is 
what  it  purports  to  be,  amended  answer  \>j  persons  averring^ 
themselves  to  be  defendants,  sued  by  certain  fictitious  names. 
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The  perBon  who  assumed  thus  to  amend  a  former  answer,  or 
to  answer  for  infant  defendants,  was  never  legall}^ appointed 
iheir  euardian.  If  the  order  appointing  him  can  oe  con- 
struedf  an  attempt  to  make  him  guardian  ad  litem  for  infant 
defendants  it  was  void — simply  because  the  infants  had 
never  been  served  with  summons.  (C.  0.  P.  373.)  The 
Oourt  acquires  jurisdiction  of  the  persons  of  infant  defend- 
ants, so  as  to  authorize  the  appointment  of  a  guardian  ad 
litem  for  them,  only  by  service  of  summons  upon  the  infants. 
Even  the  stipulation,  between  the  attorneys  for  the  plaintiff 
in  the  foreclosure  suit  and  the  alleged  guardian,  did  not  pro- 
vide for  the  filing  by  him  of  a  complaint  in  irUervention^  but 
for  the  filing  of  ''  an  answer  and  cross-complaint."  True, 
the  Judge's  order  of  May  17, 1877,  made  on  motion  of  ''Sol. 
A.  Sharp,  of  counsel  for  said  minora^''^  was  to  the  effect 
' '  that  the  said  John  F.  and  Francis  T.  Johnston  be  allowed 
to  intervene  and  file  their  intervention  in  said  action,  and 
said  James  Johnston,  Jr.,  is  hereby  appointed  guardian  ad 
litem  in  said  action."  Even  if  the  order  of  the  Judge  be  con- 
sidered an  order  of  the  Court,  and  the  order  permitting  in- 
tervention after  the  trial  (0.  C.  P.  387)  be  treated  as  only 
erroneous,  and  not  in  excess  of  jurisdiction,  and  if  it  be 
assumed  that  infante  seeking  to  intervene  can  be  said  to  be 
plairUiffiSy  for  whom  a  guardian  can  be  appointed  under  the 
first  subdivision  of  Section  373  of  the  Code  of  Civil  Pro- 
cedure, no  complaint  in  ititervention  was  in  fact  filed.  The 
Court  did  not  acquire  jurisdiction  by  stvling  an  ''amended 
answer"  "a  complaint  by  intervenors.  Counsel  in  the 
foreclosure  suit,  aiscoverin^  after  the  trial  of  the  case  that 
they  had  failed  to  make  the  infants  parties,  adopted  means — 
the  best,  perhaps,  at  their  command — ^to  secure  a  judgment 
which  should  conclude  the  infante.  But  there  are  no  means 
of  avoiding  the  provision  of  the  Code  which  requires  service 
of  summons  upon  infant  defendante.  If  it  be  true  that  they 
were  necessair  parties  to  the  action,  bv  reason  of  the  law  as 
laid  down  in  Uook  v.  Norman,  supra,  they,  in  their  capacity 
of  defendante,  could  have  made  the  defense  set  forth  in  the 
^^  amended  answer  and  cross-complaint,"  had  they  been 
brought  within  the  jurisdiction. 

But  the  judgment  in  the  mortgage  suit  only  purporte  to 
bar  the  infante  as  defendante.  The  judgment  recites :  ' '  This 
cause  coming  on  regularly  to  be  heard      *      *      upon  the 

?leadina8  of  the  respective  parties,  the  minor  defendants^ 
ohn  F.  Johnston  and  Francis  T.  Johnston,  appearing  and 
being  represented  by  James  Johnston,  Jr.,  their  guardian  ad 
litem,  duly  appointed,  and  Sol.  A.  Sharp^  Esq.,  and  Walter 
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• 
Tompkins,  Esq.,  their  attorneys,'*  etc.  In  a  subsequent 
place  the  present  plaintiffs  are  mentioned  as  *'  interveners," 
and  after  providing  for  a  sale  of  the  mortgaged  premises, 
etc.,  the  decree  proceeds  to  order  and  adjudge :  "That  the 
de/endarUa  and  all  persons  claiming  or  to  claim  from  or  under 
them  or  any  of  them  *  *  be  forever  barred  and  fore- 
closed of  and  from  all  equity  of  redemption  and  claim  of,  in 
and  to  said  portion  or  portions  of  said  mortgaged  premises," 
etc.  The  infants  were  not  both  defendants  and  interveners. 
If  they  were  defendants  they  were  not  barred,  because  they 
had  not  been  sei'ved  with  summons.  If  interveners,  the 
decree  does  not  bar  them  by  its  terms.  It  will  not  do  to 
say  that  the  mere  name  given  them  in  different  portions  of 
the  roll  is  entirely  immaterial.  The  Court  was  dealing  with 
the  rights  of  in/ants^  over  whom  it  could  acquire  jurisdiction 
after  strict  compliance  with  the  statute. 
Judgment  reversed  and  cause  remanded  for  a  new  trial. 


Department  No.  1. 


No.  8028. 

[Filed  June  27,  1883.1 

HALLIDIE,  Appellant, 

V. 

SFITER-STREET  B.  B.  CO.,  Bespondent. 

CoNTBAOT — Salb — Besoibsion.  The  complaint  aUeged  a  sale  anddeUTeiyof 
the  goods.  The  answer  denied  a  Bale,  and  aTerred  the  terms  of  the 
agreement  to  be  that  plaintiff  agreed  to  mannf aotore,  for  a  stipalated 
price,  in  the  best  manner  and  of  the  best  quality  of  steel  or  wire-iope 
for  the  purpose  of  operating  defendant's  cars,  and  when  mannfao- 
tnred  to  be  delivered  to  defendant  for  trial,  and  if  fonnd  suitable,  the 
defendant  would  accept  and  pay  for  the  same;  but  if  not  suitable,  to 
be  returned.  The  defendant  returned  the  rope  as  unsuitable  (whieh 
was  sustained  by  the  findings  of  the  lower  Oourt),  and  the  plaintiff 
took  it  back.  Held:  (1)  that  the  contract  was  egeecuiory,  and  an 
action  for  goods  sold  and  deliyered  would  not  lie,  plaintiff's  remedy 
being  for  a  breach  of  the  agreement;  (2)  that  there  was  a  resdasioB 
by  mutual  consent  of  the  contract,  when  the  plaintiff  took  the  rape 
back,  and  as  to  the  contract  the  parties  were  in  siatu  guo. 

Appeal  from  Superior  Court,  San  Francisco. 

Eatee  &  BoaU  for  appellant. 
IMyyd  &  Wood  for  respondent. 

MgEIee,  J.,  deliyered  the  opinion  of  the  Court: 
Action  to  recover  $3,808  for  ll,4A0feet  three-inch  flexible 
steel  rope,  which  the  plaintiff  claims  to  have  sold  and  deliT- 
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ered  to  the  defendant  at  its  special  instance  and  request. 
By  the  answer,  defendant  denied  a  sale,  and  a£Srmed  that 
tlie  rope  was  made  under  a  contract  by  which  the  plaintiff 
agreed,  for  a  stipulated  price,  to  manufacture  in  the  best 
manner  and  of  the  best  quality  of  steel-wire,  a  steel-rope  or 
cable,  which  would  be  in  all  respects  suitable  for  operating 
and  running  the  cars  of  the  Sutter-street  railroad  up  and 
down  Sutter  street,  between  Sansome  street  and  Larkin 
street,  in  the  city  and  county  of  San  Francisco,  and,  when 
manufactured,  to  deliver  the  same  to  defendant  for  trial;  and 
if,  after  a  fair  trial  of  the  rope,  it  was  found  to  be  suitable  for 
the  purposes  of  the  road,  the  defendant  agreed  to  accept  the 
same,  and  to  pay  the  plaintiff  the  price  agreed  upon;  but  if 
found  unsuitable,  the  rope  was  to  be  returned  to  the  plaintiff. 

As  shaped  by  the  pleadings,  the  case  presented  for  consid- 
eration the  question,  whether  the  transaction  between  the 
parties  was  an  executed  or  an' executory  sale.  The  plaintiff 
contends  that  it  was  a  contract  of  sale  with  warranty.  (Sec- 
tion 1770  G.  C.)  li  that  was  the  nature  of  the  transaction, 
the  title  to  the  property  passed  to  the  defendant,  and  plain- 
tiff had  a  cause  of  action  for  goods  sold  and  delivered,  but 
the  defendant,  in  case  of  a  breach  of  the  subsidiary  agree- 
ment of  warranty,  had  the  ri^ht  to  return  the  property,  espe- 
ciaJIy  if  a  return  had  been  stipulated,  or  to  sue  on  the  breach 
of  warranty  for  damages.  (Perley  v.  Batch,  23  Pick.  283; 
Dorr  V.  Fisfier,  1  Gush.  274;  Bt^ant  v.  Murg,  13  Gray,  607.) 

If,  however,  defendant  merely  agreed  to  buy  the  rope  on 
condition  that  it  would  be  fit  and  suitable  for  the  purpose  of 
its  road,  and  time  was  given  to  test  it  for  that  purpose,  then 
the  title  to  the  rope  did  not  pass  until  the  ro^e  was  accepted. 
If  accepted  the  sale  was  complete,  and  liability  for  the  price 
agreed  upon  then  attached;  but  if  not  accepted  there  was 
no  sale,  and  the  plaintiff's  remedy  was  for  a  breach  of  the 
agreement.     (Brown  v.  Foster,  113  Mass.  136.) 

The  difference  between  an  actual  bargain  and  sale  and  a 
contract  for  the  sale  of  an  article  to  be  manufactured  under  - 
an  agreement  to  sell  and  buy  is  thus  stated  by  Shaw,  G.  J.^ 
in  mxer  v.  Hatvortk,  21  Pick.  208:  '*  When  the  contract  is  A 
contract  of  sale  either  of  an  article  then  existing,  or  of  arti- 
cles which  the  vendor  usually  has  for  sale  in  the  course  of 
his  business,  the  Statute  (of  JFrauds)  applies  to  the  contract 
as  well  where  it  is  to  be  executed  at  a  future  time  as  when  it 
is  to  be  executed  immediately.  But  where  it  is  an  agree- 
ment with  a  workman  to  put  materials  together  and  construct 
ui  article  for  the  employer,  whether  at  an  agreed  price  or 
not,  though  in  common  parlance  it  may  be  called  a  pur- 
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chase  and  sale  of  the  article  to  be  completed  in  futore,  it  is 
not  a  sale  until  an  actual  or  constructive  deliveir  and  accept- 
ance.*' (See,  also,  Speticer  y.  Cone,  1  Met.  283;  5  Ooddard 
v.  Binney,  115  Mass.  450;  Eight  v.  Bipley,  19  Maine,  137; 
Ticket  Y.  Swift,  41  Maine,  68.)  And  that  is  the  rule  formu- 
lated by  Section  1141  C.  C. :  '  ^  Title  is  transferred  by  an 
executory  agreement  for  the  sale  *  *  *  ol  personal 
property  only  when  the  bu^er  has  accepted  the  thing,  or  when 
the  seller  has  completed  it  and  offered  it  to  the  buyer,  with 
intent  to  transfer  tne  title  thereto  in  the  manner  prescribed 
by  the  chapter  upon  Offer  of  Performance."  See,  also,  Sec- 
tion 1729  0.  C. 

Here,  as  found  by  the  Court,  the  rope  was  ^manufactured 
and  delivered  to  the  defendant  in  performance  by  the  plain- 
tiff of  the  contract  set  up  in  the  defendant's  answer,  upon 
delivery  of  the  rope,  the  plaintiff  had  executed  the  contract 
on  his  part,  but  the  contract  was  still  executory  on  the  part 
of  the  defendant.  The  defendant  was  under  no  obligation 
to  perform  unless  it  found  the  rope  to  be  what  was  bar- 
gained for;  for  it  was  Upon  that  condition  the  defendant 
f>romised  to  accept  the  rope  and  pay  for  it.  But  the  Court 
ound  that  the  rope  was  unsuitable  for  the  purpose  of  the 
defendant's  road;  and  that,  because  of  its  imntness  for  that 
purpose,  the  defendant  refused  to  accept  it  and  returned  it 
to  tne  plaintiff,  who  took  it  back. 

Although  based  on  conflicting  evidence  as  to  the  facts,  yet 
the  findings  are  sufficiently  sustained  by  the  evidence;  and 
upon  the  facts  found  it  is  clear  that  the  executory  contract 
between  the  parties  had  never  been  performed.  The  de- 
fendant refused  to  accept — there  was,  therefore,  no  executed 
sale;  the  relation  of  vendor  and  vendee  did  not  exist  be- 
tween the  parties,  and  the  plaintiff's  cause  of  action,  if  any, 
was  not  for  goods  sold  and  delivered,  but  for  a  breach  of 
the  agreement,  if  the  defendant  was  at  fault  in  refusing  to 
accept;  or  if  the  defendant  had  damaged  the  rope  by  a 
wrongful  use  of  the  same  before  it  had  been  returned  to  the 
plaintiff,  liability  would  attach  for  such  damages. 

But  as  the  condition  on  which  the  rope  had  been  made 
and  delivered  was  not  complied  with,  the  defendant  had  the 
right  to  reject  the  rope  {Broian  v.  Foster,  s^ipra)  and  rescind 
the  contract;  and  when  the  rope  was  rejected  by  the  defend- 
ant and  returned  to  the  plaintiff,  who  took  it  back,  there 
was,  in  fact,  a  rescission  by  mutual  consent  (Sec.  1689  G. 
C),  and  as  to  the  contract  the  parties  were  in  statu  quo. 

Judgment  and  order  affirmed. 

We  concur:  McKinstry,  J.,  Boss,  J.  / 
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DSPABTICENT  NO.    1. 


[FOed  June  27,  1883.] 
No.  7737. 

COLE  ET  AL. ,  BeSPONDENTS,  v.  bacon  et  al.  ,  APPELLAin». 

Tbitbt — ^Fbaud— Salb — Raii<boai>— Aobht.  Action  to  reoorer  proportioiiB 
of  proot^eds  of  sale  of  interests  in  a  railroad  corporation  sold  to  the 
officers  of  the  Oentral  Pacific  Bailroad  Company  by  defendant 
Bacon,  alleged  to  have  been  the  agent  of  plaintiifs  and  certain  of  de- 
fendants who  refused  to  join  as  plaintiifs  in  the  action.  It  was 
alleged  in  snbstanoe  that  Bacon  received  $260,000  upon  snch  sale, 
bnt  frandolently  represented  that  $47,700  was  the  greatest  sum  for 
which  the  interests  conld  be  sbld,  etc.  Defendant  Bacon  set  np  in 
substance  that  plaintiffs  sold  their  interests  to  him,  and  he,  on  his 
own  behalf  alone,  sold  to  the  officers  of  the  Oentral  Pacific  Company, 
and  he  was  not  the  agent  of  plaintiifs.  etc.  Judgment  below  for 
plaintiffs  affirmed  on  appeal. 

Appeal  from  Superior  Coart,  San  Francisco. 

H.  P.  McKoon  for  respondents. 
Wilson  dt  WUson'toT  appellants. 

By  the  Court  : 

The  instrument  of  the  14th  day  of  April,  1871,  signed  by 
all  of  the  subscribers  to  the  capital  stock  of  the  *' Terminal 
Bailroad  Company,"  except  the  defendant  Bacon,  operated 
to  transfer  to  Stanford,  Huntington  and  Hopkins  all  of  the 
stock  of  such  subscibers. 

If  it  be  admitted  that  the  relations  of  the  defendant  Bacon 
and  the  other  subscribers  are  not  to  be  ascertained  by  refer- 
ence to  the  resolutions  of  the  Directors  of  the  corporation, 
but  depended  upon  subsequent  contracts  between  him  and 
the  stockholders,  the  plaintiffs  acquired  rights  against  him 
from  their  actual  contracts  with  him,  as  evidenced  by  the 
writing  and  otherwise.  If  the  sale  was  by  each  of  the  plain- 
tiffs to  defendant  Bacon  of  his  portion  of  the  shares  of  the 
stock,  and  the  instrument  was  executed  to  Stanford,  Hunt- 
ington and  Hopkins  as  a  matter  of  convenience,  and  to 
avoid  the  necessity  of  a  transfer  first  to  Bacon  and  then  by 
him  to  his  vendees,  the  mere  form  of  the  transaction  did  not 
change  its  real  character.  But  the  persons  who  subscribed 
the  instrument  of  the  14th  of  April,  1871,  had  the  right  to 
pool  their  stock,  and  to  dispose  of  it  in  the  aggregate,  and 
the  instrument  purports  to  be  a  bill  of  sale  or  assignment  of 
all  their  stock,  executed  by  them  jointly.  That  defendant 
negotiated  the  sale  to  Stanford,  Huntington  and  Hopkins, 
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in  some  capacity,  is  admitted.  There  is  evidence  in  the 
transcript  that  he  acted  for  them,  as  their  agent  or  broker, 
and  not  for  himself.  Assuming  the  testimony  of  plaintiffs 
to  be  true — and  in  view  of  the  judgment  of  the  Court  below 
we  must  assume  their  testimony  to  be  true — to  the  effect 
that  they  individually  signed  the  instrument,  with  the 
understanding  that  it  should  take  effect  only  in  case  the 
other  subscribers  to  the  stock  should  sign  it,  and  the  others 
did  sign  it,  the  instrument  (so  far  as  plaintifGs  and  Bacon 
are  concerned)  constitutes  a  joint  sale  to  Stanford,  Hunting- 
ton and  Hopkins,  whatever  private  arrangements  might  have 
been  entered  into  between  defendant  Bacon  and  others  of 
the  subscribers  to  the  instrument. 

As  between  the  plaintiffs  and  defendant  Bacon,  the  Court 
may  have  found  that  the  latter  was  the  agent  for  them,  and 
of  the  other  subscribers,  authorized  to  make  joint  sale  of  the 
stock  of  the  corporation  held  by  them  and  the  other  subscrib- 
ers, and  that  he  did  in  fact  make  such  sale,  because  there 
was  evidence  tending  to  prove  that  he  induced  plaintiff  to 
believe  such  was  the  actual  relation  between  them.  The 
question  is  not  whether  plaintiffs  could  aasert,  as  against  the 
other  subscribers  to  the  instrument,  that  there  was  a  joint 
sale,  but  whether  they  can  assert  this  against  the  defendant 
Bacon.  He — assuming  plaintiffs'  testimony  to  be  true — ^had 
no  understanding  with  plaintiffs,  severally,  that  they  should 
sell  their  stock  to  him.  On  the  contrary,  it  was  distinctly 
understood  that  they,  with  the  other  parties  in  interest, 
should  sell  all  their  stock  for  a  named  sum  to  Stanford, 
Huntington  and  Hopkins;  such  sale  to  be  evidenced  by  the 
signatures  of  all  to  the  instrument  so  often  referred  to. 
There  was  nothing  in  the  writing  itself  to  indicate  a  different 
arrangement;  on  the  contrary,  it  purported  to  be  a  sale  by 
all  to  the  three  persons  mentioned.  Under  the  circum- 
stances the  contract  between  plaintiffs  and  the  defendant 
Bacon  must  be  construed  to  have  been  what  the  former 
understood  it  to  be,  and  what  he  must  have  known  they 
understood  it  to  be.  They  could  not  be  deprived  of  their 
rights  under  it  by  means  of  agreements,  unmown  to  them 
between  Bacon  and  others  of  those  who  executed  the  agree- 
ment of  April  14th,  which  was  executed  by  the  others  as  it 
was  agreed  by  plaintiffs  and  Bacon  it  should  be  executed. 
As  between  plaintiffs  and  Bacon,  the  legal  effect  of  the  ar- 
rangement was  that  he,  as  agent  for  them,  and  the  others, 
for  whom  he  asserted  he  had,  or  would  secure  authority  to 
act,  should  make  a  joint  sale  of  the  stock.  The  sale  made 
was  made  under  such  power,  and,  like  every  other  similar 
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agent,  he  was  liable  to  account  to  his  principals  for  the  pro- 
ceeds of  the  sale.  If  the  other  parties  chose  to  waive  meir 
rights,  or,  rather,  by  reason  of  separate  private  agreements, 
lost  the  power  to  assert  any  rights  as  joint  vendors,  this  did 
not  operate  to  deprive  the  plaintiffs  of  the  benefits  of  the 
only  contracts  they  entered  into. 

Of  conrse,  thd  foregoing  is  based  upon  the  assumption  of 
the  existence  of  facts  such  as  are  necessarily  implied  by  the 
general  findings  and  judgment  of  the  Superior  Court,  since 
there  was  at  least  a  substantial  conflict  in  the  evidence. 

Judgment  and  order  affirmed. 


In  Bane. 


LFiled  June  11,  1883.1 
No.  9052. 
A.  H.  CHAPMAN  et  al.,  Appellants, 

V. 

GEOBGE  8T0NEMAN,  Governor,  Bespondent. 

RracoTAii  OF  Pbzbon  Dibectobs.  The  Governor  of  the  State  has  power, 
under  Section  1,  Article  X,  of  the  Oonstitation,  to  proceed  to  investi- 
gate the  conduct  of  Prison  Directors,  for  the  purpose  of  removing 
them  from  office. 

Appeal  from  Superior  Court,  ISan  Francisco. 

W.  JB.  Sears  and  G.  B.  Bartvin  for  petitioners. 
AUomey-Oeneral  and  George  Floumoy  for  respondent. 

Mtbice,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  application  for  a  writ  prohibiting  the  Governor 
of  the  State  from  proceeding  with  an  investigation  under  the 
last  clause  of  Section  1,  Article  X,  of  the  Constitution. 

We  are  of  opinion  that,  under  the  clause  referred  to,  the 
Governor  has  authority  and  jurisdiction  to  proceed  with  the 
investigation  sought  to  be  arrested. 

Application  denied. 

We  concur:  .Thornton,  J.,  B6ss,  J.,  McKinstry,  J. 

CJONOURRING  OPINION. 

.1  do  not  think  that  the  proceedings  which  it  is  sought  to 
have  arrested  are  without  or  in  excess  of  the  jurisdiction  of 
the  Governor,  and  I  therefore  concur  in  the  denial  of  the  writ 
of  prohibition.  Shabpstein,  J. 


494     O.  F.  M.  A.  A.  OF  S.  F.  et  al.  v.  Jakes  bt  al. 


Depabtment  No.  2. 


[FUed  June  29, 1883.] 
No.  8068, 

ODD   FELLOWS'  MUTUAL  AID   ASSOCIATION  OF 
SAN  FRANCISCO  bt  al.,  Appellants, 

r. 

WALLACE  T.  JAMES,  N.  ATKINSON  and   DAYID  C 

SMITH,  Respondents. 

NsaLioEMOB — BizLMiMT.  The  defendant  James  was  the  Secretary  of  the 
plaintiff  (oorporation),  and  gave  bond  for  the  faithfal  performance  of 
his  duties.  One  of  the  duties  required  of  him  was  to  pay  over  all 
moneys  received  by  him  to  the  Treasurer.  He  permitted  moneys  to 
remain  in  his  hands  more  than  one  month,  and  while  in  his  posaes- 
sion  they  were  stolen  from  him.  Beld,  he  was  not  the  custodian  of 
the  moneys,  and  the  failure  on  his  part  to  pay  over  the  moneys  within 
a  reasonable  time  (under  the  circumstances  of  this  case  not  laterthan 
the  next  day  after  the  receipt)  is  such  negligence  as  to  render  him 
and  his  bondsmen  liable  for  the  moneys  stolen. 

Appeal  from  Superior  Court,  San  Fraucisco. 

J.  I,  Goiodery  for  appellants. 
JS.  Thompson  for  respondents. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  action  upon  a  bond  for  15,000  executed  by  the 
defendants  to  the  plaintiff,  with  this  stipulation,  that  whereas 
Wallace  T.  James  has  been  elected  Secretary  of  the  Odd 
Fellows'  Mutual  Aid  Association  for  the  year  commencing  on 
the  fifth  day  of  February,  1878,  and  until  his  successor  wall 
have  been  duly  elected  and  qualified,  now  if  the  said  James 
*'  shall  in  all  respects  fully,  faithfully,  well  and  truly  perform 
all  the  duties  of  his  said  trust  according  to  the  Constitution, 
By-Laws,  Bules  and  Begulations  of  said  Association,  and  at 
the  end  of  his  official  term  surrender  all  books,  papers, 
money  or  sureties"  {sic)  belonging  to  or  appertaining  to  his 
office,  to  such  person  or  persons  as  saia  Association  may 
direct,  then  the  bond  was  to  be  void,  otherwise  not. 

The  breach  of  the  bond  assigned  in  the  complaint  is  the 
failure  of  James  to  pay  over  to  the  Treasurer  of  said  corpo- 
ration the  sum  of  $1,455.25,  moneys  of  tiie  corporation  re- 
ceived by  him  (James)  as  Secretary,  while  he  was  in  olEice'as 
such  in  the  year  1878,  and  before  £he  15th  of  August  in  that 
year,  which  payment  to  the  Treasurer  it  was  his  duty  to  make 
under  the  By-Laws,  rules  and  regulations  of  the  corporation. 
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It  is  fnriher  averred  that  the  corporation,  by  its  Treasurer , 
Remanded  of  James  the  payment  of  the  sum  of  money  men- 
tioned, which  he  refused  to  pay  to  him,  and  that  it  has  never 
been  paid.  I^one  of  the  allegations  of  the  complaint  are 
denied  by  the  answer,  except  as  hereinafter  stated,  but  tibe 
defendants  set  up  in  defense  that  the  corporation  was  con- 
ducting and  carrying  on  its  business  in  a  building  known  as 
theOda  Fellows  Hall  Building  in  the  city  of  San  Francisco; 
that  James,  as  Secretary,  was  required  by  the  Association  to 
occupy  and  do  the  business  of  the  corporation  in  its  office 
during  all  the  times  mentioned  in  the  complaint;  that  the  cor- 
poration furnished  its  office  wilh  an  iron  safe  for  the  purpose 
of  safely  keeping  its  books,  papers  and  moneys;  £hat  in  the 
usual  and  oroinary,  manner  of  doing  the  business  of  the  cor- 
poration, the  Secretary  (James)  was  accustomed  to  and  did 
receive  the  funds  of  the  corporation  as  the  same  were  paid 
in  from  time  to  time,  and  deposited  them  in  the  safe  aoove 
mentioned;  that  it  was  the  usual  and  ordinary  way  of  con- 
ducting the  said  business  for  James,  the  Secretary,  to  allow 
the  said  funds  to  remain  in  the  safe  until  the  Treasurer  of  the 
corporation  called  to  receive  them;  that  James  did  receive  the 
sum  of  money  mentioned  in  the  complaint,  and,  as  was  his 
usual  custom  and  the  custom  of  doing  business,  placed  the 
same  in  the  safe  aforesaid;  that  after  this  money  had  been 
deposited  in  the  safe,  and  before  the  Treasurer  called  for  or 
made  any  demand  for  it,  or  any  part  of  it,  some  person  or 
persons  unknown,  in  the  night-time,  broke  open  the  safe  and 
stole  and  carried  away  the  money,  without  the  knowledge  or 
consent  of  James,  and  without  any  neglect  or  default  on  his 
part.  The  defendants  further  aver  that  James,  in  all  things 
and  at  all  times,  faithfully  performed  all  the  duties  of  his 
trust  according  to  the  constitution,  by-laws,  rules  '^and 
usages  of  the  said  Association/'  that  at  the  time  the  Treasurer 
made  the  demand  on  him,  he  did  not  have  the  sum  of  money 
mentioned,  and  that  it  was  not  his  duty  to  pay  over  this 
money,  or  any  part  of  it,  to  the  Treasurer,  or  in  any  way  re- 
imbDrse  the  corporation ''for  the  said  loss  or  any  part 
thereof.*' 

"We  think  it.  best  to  insert  here  the  findings  of  the  Court 
below  as  to  the  facts  of  the  case,  which  are  as  follows: 

''That  the  defendants  made,  executed  and  delivered  the 
bond  attached  to  the  complaint  at  the  time  alleged;  that  by 
the  constitution,  by-laws,  rules  and  regulations  of  said  Asso- 
ciation, mentioned  in  the  condition  of  said  bond,  the  Secre- 
tary, Wallace  T.  James,  was  required  to  keep  all  the  books 
of  account  of  the  Association,  to  receive  all  the  moneys  of 
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the  Association,  giving  his  receipt  for  the  same;  to  pay  or^ 
all  moneys  in  his  possession  belonging  to  the  Association  to 
the  Treasurer,  taking  his  receipt  therefor;  to  write  and  send 
all  notices  and  communications  called  for  by  the  rules  of  the 
Association  to  its  members;  to  make  a  written  report  of  the 
transactions  and  condition  of  the  Association  at  the  ammal 
meeting  in  each  year,  and  at  such  other  times  as  the  Board 
of  Directors  or  Association  should  direct;  that  there  were  no 
other  duties  which  the  Secretary  was  required  to  perfoim, 
and  that  the  said  bond  was  given  for  the  pef ormance  of  thett 
duties,  and  these  onlv;  that  there  was  no  contract  or  under- 
taking whatever  by  which  the  said  James  undertook  or  agreed 
to  be  the  insurer  of  moneys  or  goods  in  his  charge,  or  re- 
ceived by  him  as  Secretary;  but  that  his  undertaking,  with 
reference  to  the  custody  of  the  moneys  received  by  him  as 
Secretary,  was  to  keep  them,  under  the  direction  of  the  Abso- 
ciation,  and  in  the  place  and  manner  directed  by  the  Abso- 
ciation;  that  said  James  wa^  furnished  by  the  Association 
with  an  office,  in  which  was  a  safe  for  the  purposes  of  the 
transaction  of  business  and  the  custody  of  money  and  other 
valuables;  that  during  the  continuance  of  his  term  of  office 
the  said  James  received  money  to  the  amount  of  $1,455.25, 
and  deposited  the  same  in  the  said  safe,  furnished  by  the  said 
Association;  that  while  in  said  safe,  and  during  the  night  of 
August  6, 1877,  the  said  office  was  broken  into  and  said  money 
stolen  by  some  unknown  person,  without  the  knowledge, 
agency  or  assent  of  said  James. 

''  ijid  the  Court  finds  as  a  fact  that  the  said  James  was  not 
ffuilty  of  any  negligence  in  the  custody  or  care  of  said  money, 
but  that  he  faithiully  performed  all  the  duties  of  his  said 
office ;  that  he  failed  to  pay  over  said  $1 ,465.25  solely  because 
the  same  was  stolen  from  him  as  above  found;  that  the  said 
safe  and  office  was  not  a  fit  or  proper  place  for  the  keeping 
of  said  money,  but  that  it  was  the  place  provided  by  the  As- 
sociation for  the  purpose,  and  that  the  fact  that  it  was  not  a 
proper  place  for  the  keeping  of  said  money  was  known  to  the 
Association  at  all  times  previous  to  the  robbery  above  men- 
tioned." 

Judgment  passed  for  defendants  following  the  conclusionfl 
of  law  arrived  at  by  the  Court. 

The  Court  below  treated  the  case  as  one  for  the  custody 
and  safe-keeping  of  moneys  by  the  Secretary,  which  it  clearly 
is  not,  any  further  than  this :  that  he  was  to  keep  the  monej 
for  such  reasonable  time  as  was  required  for  him  to  deposit 
it  with  the  Treasurer.  There  is  no  such  contract  on  the  part 
of  the  defendant.    The  contract  of  defendant,  as  shown  by 
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the  bond^  which  was  admitted  as  set  forth  by  the  complaint 
and  as  found  by  the  Oonrt,  was  to  receive  the  moneys  of  the 
Association  and  pay  them  over  to  the  Treasurer^  taking  his 
receipt  for  the  same. 

On  a  motion  for  a  new  trial  the  findings  of  the  Court  were 
assailed  on  the  ground  that  the  evidence  was  insufficient  in 
several  specified  particulars  to  justify  the  findings  of  the 
Court.  We  shall  notice  the  following  of  the  particulars  speci- 
fied: First — ^That  the  undertaking  of  the  Secretary  was  to 
keep  the  money  received  by  him  as  Secretary,  under  the  direc- 
tion of  the  Association,  in  the  place  and  manner  directed  by 
the  Association.  Second — That  the  Association  furnished  or 
provided  James  with  a  safe  for  the  purpose  of  the  custody 
of  the  money  belonging  to  the  Association.  Third — ^That 
the  defendant  James  was  not  guilty  of  any  negligence  in  the 
custody  or  care  of  the  money  sued  for  or  that  he  faithfully 
performed  the  duties  of  his  office. 

We  are  of  opinion  that  the  evidence  establishes  the  con- 
trary of  that  found  by  the  Court,  as  stated  in  the  above  par- 
ticulars. There  was  nothing  in  the  conduct  of  tiie  Board  of 
Directors,  taking  the  testimony  of  the  defendant  James  him- 
self, which  shows  that  it  ever  gave  any  directions  as  to  his 
dealii^  with  the  moneys  received  by  him  as  Secretary  other 
than  that  embodied  in  the  by-laws  of  the  corporation  which 
were  in  evidence  and  are  embodied  in  the  statement.  By 
these  by-laws  it  was  distinctly  provided  as  to  the  moneys, 
that  the  Secretary  should  ''receive  all  moneys  due  the  As- 
sociation, giving  nis  receipt  for  the  same,"  and  pay  over  all 
Buch  moneys  ' '  to  the  Treasurer,  taking  his  receipt  tiierefor." 
This  did  not  make  him  the  custodian  of  the  moneys.  Any 
inference  to  the  contrary  is  not  justified  by  any  evidence  in 
the  case.  The  impression  which  was  attempted  to  be  made 
by  James  in  his  testimony  that  any  such  direction  was  given 
other  than  that  above  stated,  is  based  upon  a  remark  of  a 
Director  of  the  Board,  at  one  of  its  meetings,  or  on  some- 
thing said  or  done  by  the  President.  Conceding  that  the 
corporation  could  be  bound  in  this  way,  ,the  remarks  stated 
by  him  and  the  acts  of  the  President  did  not  justify  any  in- 
ference that  the  Board  had  ever  attempted  in  any  way  to  give 
the  moneys  any  other  direction  than  uiat  prescribed  by  the 
by-laws  above  mentioned. 

There  is  no  evidence  that  the  safe  was  furnished  James  by 
the  Association  for  keeping  the  money  of  the  Association. 
James  himself  gives  no  such  testimony.  He  says:  ''There 
was  a  safe  in  the  office  furnished  by  the  plaintiff  corporation. 
The  safe  belonged  to  the  Association.    It  was  a  Tilton  &  Mc- 
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Farland  old  oombination  safe.  I  was  required  to  do  the  bnsi- 
ness  of  the  Association  in  that  office.  He  nowhere  Bays 
that  he  was  required  or  directed  to  keep  the  money  in  the 
safe;  on  the  contrary,  the  evidence,  not  m  conflict  with  any 
fact  which  he  states,  shows  that  the  Board  refused  to  hire  a 
box  in  the  Safe  Deposit  Building,  in  which  he  could  deposit 
the  money,  and  he  was  told  not  to  keep  the  money  in  the  safe. 
He  testified  that  he  felt  uneasy  at  nijgnt  about  the  money,  and 
in  consequence  of  this  uneasiness  ccQled  the  attention  of  the 
Board  to  this  safe.  The  evidence  further  shows  that  he  was 
warned  of  the  insecurity  of  the  safe,  and  instructed  by  the 
Board  to  deposit  the  money  with  the  Treasurer.  The  money 
stolen  was  accumulating  a  month  or  so  before  the  larceny 
occurred. 

If  he  was  required  to  keep  the  money,  if  this  was  any  part 
of  his  duty,  the  evidence  establishes  a  clear  case  of  n^li- 

fence.  The  money  was  kept  in  an  insecure  place,  to  the 
nowledge  of  the  Secretary,  a  key  to  the  combination-lock  of 
the  safe  was  in  the  hands  of  another  person  not  connected 
in  any  way  with  the  Association,  and  had  been  for  some  time, 
and  the  combination  was  allowed  by  him  to  remain  un- 
changed, and  the  building  had  no  watchman.  Under  the 
circumstances,  if  the  duty  to  keep  the  money  was  devolved 
on  him,  he  would  have  been  justified,  and  it  would  have  been 
his  duty  to  have  sought  a  safe  place  of  deposit,  of  which 
many  could  have  been  found  in  his  neighborhood.  Bat  it 
was  no  part  of  his  duty  to  become  the  custodian  of  the 
moneys  of  the  Association,  but  to  pay  them  over  to  the  Treas- 
urer under  the  by-laws  above  mentioned.  The  evidence 
shows  that  there  was  a  Treasurer,  that  his  office  was  not  more 
than  five  or  six  blocks  distant  from  the  office  of  the  Associa- 
tion, easilv  accessible,  and  thus  a  custodian  was  provided  by 
the  Association,  and  his  assumption  of  the  office  of  custo- 
dian was  entirely  unnecessary.  We  see  no  evidence  that  anj 
course  of  business  was  established  by  the  Board  by  which  it 
should  be  inferred  that  the  Board  required  him  to  keep  the 
money  until  called  for  by  the  Treasurer.  If  any  course  other 
than  that  prescribed  by  the  by-laws  above  referred  to  was 
pursued,  it  was  pursued  by  the  Secretary  of  his  own  head 
without  any  direction,  either  express  or  implied,  of  the  Board 
of  Directors  of  the  Association. 

It  may  be  remarked  here  that  the  evidence  in  relation  to 
the  safety  of  the  money  in  the  safe  and  his  calling  the  atten- 
tion of  the  Trustees  to  it,  and  the  way  of  doing  business 
while  he  was  Secretary  in  regard  to  the  Treasurer  codling  on 
him  for  the  money,  instead  of  his  taking  it  to  the  Treasurer, 
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was  objected  to  by  the  plaintiff,  on  the  ground  substantially 
that  it  altered  the  contract  between  the  parties;  the  objection 
was  OTerraled  and  exceptions  reserved.  The  exceptions 
should  have  been  sustained,  and  the  evidence  ruled  out. 
There  was  error  in  admitting  it. 

As  this  cause  must  go  back  for  a  new  trial,  the  true  intent 
of  the  contract  of  the  parties  should  be  defined  for  the  direc- 
tion of  the  Court  below  on  such  new  trial.  The  question  has 
been  fully  argued  orally  and  in  the  briefs  of  counsel,  and  it 
should  be  decided,  that  the  litigation  may  sooner  come  to  an 
end,  thus  saving  time  and  expense  to  the  parties. 

The  engagement  of  the  defendant  James,  as  shown  by  the 
bond,  was  in  all  respects  '^  fully,  faithfully,  well  and  truly  to 
perform  all  the  duties  of  his  said  trust  according  to  the  con- 
stitution, by-laws,  rules  and  reflations"  of  the  Association; 
and,  as  we  have  stated  above,  nis  duty  as  to  the  moneys  was 
to  receive  all  the  moneys  of  the  Association,  giving  his  receipt 
for  them  and  pay  them  over  to  the  Treasurer,  taking  his  re- 
ceipt therefor.  This  is  the  proper  meaning  of  the  bond  in 
regard  to  the  moneys.  He  was  no  custodian  or  bailee  of  the 
moneys  further  than  as  set  forth  above.  He  was  such  bailee 
for  such  time  as  was  requisite  in  the  use  of  due  and  proper 
diligence  under  the  circumstances  to  get  the  money  to  the 
Treasurer  and  pay  it  over  to  him.  James  was  a  paid  officer, 
receiving  a  salary  of  $100  a  month,  and  his  engagement  as 
to  diligence  in  the  brief  period  that  the  money  should  remain 
in  his  possession  was  that  of  a  good  and  trustworthy  busi- 
ness man  in  attending  to  his  own  affairs.  He  engages  to  use 
this  diligence  in  keeping  the  money  and  paving  it  over.  The 
degree  of  diligence  to  be  employed  must  have  regard  to  the 
circumstances,  of  course. 

In  the  case  before  us  the  moneys  lost  were  allowed  to  ac- 
cumulate for  more  than  a  month.  It  was  the  Secretary's  duiy 
to  pay  over  within  a  reasonable  time.  His  diligence  should 
have  Deen  spurred  by  the  fact  that  this  Treasurer  was  the 
officially  appointed  custodian  of  the  moneys,  and  he  (the  Sec- 
retary) was  not.  Under  the  circumstances  before  us  in  this 
case,  he  was  bound  to  pay  over,  in  our  opinion,  on  the  day 
he  received  the  money,  if  practicable,  at  furthest  on  the  day 
after  he  received  it.  This  he  did  not  do,  but  allowed  the 
money  to  accumulate,  and  it  was  stolen.  This  was  a  breach 
of  his  engagement  under  the  bond,  and  rendered  him  and  the 
other  defendants  liable.  It  may  be  that  if,  while  keeping 
{he  monej^  during  the  brief  time  he  was  allowed  to  keep  it, 
and  exercising  proper  care  in  keeping  it,  he  had  lost  it  by 
robbery  accompanied  by  violence  which  overcame  him,  or  if, 
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while  taking  the  money,  in  the  exercise  of  dne  and  proper 
oare,  to  the  Treasurer  he  was  violently  robbed  of  it,  agamst 
his  will  and  consent,  he  might  be  excused.  Such  was  the 
case  of  Walker  v.  BrUiah  Guarantee  Aaaociation,  18  Q.  B.  277, 
which  was  an  action  by  the  Trustees  of  a  Building  Society 
organized  under  an  Act  of  Parliament,  against  the  sureties 
of  one  Jones,  the  Treasurer  of  the  society,  on  a  covenant 
whereby  it  was  stipulated  that  Jones  would  faithfully  dis- 
charge the  duties  of  Treasurer,  duly  obey  the  directions  of 
the  Trustees  in  relation  to  such  duty,  and  punctually  account 
to  the  Trustees  for  all  moneys,  etc.,  received  by  him  as  Treas- 
urer. One  of  the  directions  of  the  society  in  regard  to  the 
Treasurer's  duties  was,  that  he  should  pay  over  the  moneys 
to  the  bankers  of  the  society  within  a  given  time.  The 
breach  assigned  was  that  Jones  did  not  pay  over  the  money 
to  the  bankers  or  at  all.  The  defendants  pleaded  four  pleas. 
The  fourth  plea,  which  was  the  one  on  which  the  case  turned 
and  was  decided,  was  that  Jones  had  received  the  money, 
and  before  the  time  that  he  ought  to  have  paid  or  could  have 
paid  it  to  the  bankers  of  the  society,  he  was,  without  any  act 
or  default  or  negligence,  or  want  of  due  and  proper  care  on 
his  part,  robbed  by  violence  of  the  money,  by  wnich  he  was 
prevented  from  paying.  There  was  a  verdict  for  the  plain- 
tiffs on  three  of  the  pleas,  and  on  the  f ourtii»  verdict  passed 
for  the  defendant.  There  was  a  motion  for  judgment  for 
plaintiffs  non  obstante  veredicto,  which  brought  up  the  suffi- 
ciency of  the  plea.  The  Court  denied  the  motion,  and  per 
Campbell,  0.  J.,  said :  '*  The  plea  avers  that,  after  he  received 
the  monevs,  and  before  the  time  when  he  ought  to  have  paid, 
or  could  have  paid,  the  same  to  the  bankers,  he,  without  any 
default  or  negligence  or  want  of  due  care  on  his  part,  was 
robbed  by  violence  of  the  whole  of  the  said  moneys,  by  the 
same  being  feloniously  and  violently  stolen  and  carried  away 
from  his  person;  and  thereby  he  was  unavoidably,  and  with- 
out any  act  or  default  of  his,  prevented  from  paying  the  said 
moneys  to  the  bankers  of  the  society.  This  plea  (found  to 
be  true)  alleges  a  loss  of  the  monejrs  by  irresistible  vidcnce; 
and  the  general  doctrine  is  not  denied  that,  if  the  subject- 
matter  bailed  be  lost  by  vis  major,  which  we  translate  irr^ 
sistible  violence, ,  the  bailee  is  discharged.'* 

The  defense  was  here  sustained  on  account  of  the  diligence 
of  the  Treasurer.  He  was  doing  his  best  to  comply  witn  his 
engagement  and  was  prevented  by  the  vis  major.  If  he  had 
been  dilatory  in  taking  the  money  to  the  bankers,  it  cannot 
be  supposed  that  the  Court  would  have  sustained  his  defense. 

There  is  here  nothing  like  robbery  nor  violence,  nor  iner- 
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itable  accident,  nor  ins  fnajor,  to  excuse  defendant,  but  a  case 
where  the  money  has  been  lost  by  the  want  of  care  and  pru- 
dence on  the  part  of  James,  which  his  contract  bound  him  to 
use,  and  he  and  his  sureties  are  liable.  In  the  case  of  the 
act  of  God,  or  inevitable  accident,  or  casus  (as  the  civilians 
call  the  act  of  God,  or  inevitable  accident),  (Wharton  on  Neg- 
ligence, Sections  114,  15, 16, 17,  et  cet.,)  or  vis  majors  the  de- 
fendant is  not  excused  when  the  injury  or  damage  might  have 
been  avoided  by  the  exercise  of  due  care  and  prudence  on 
the  part  of  defendant  as  is  illustrated  in  many  cases.  (See 
Polack  V.  Pioche,  35  Oal.  423;  Chidester  v.  Consol.  Ditch  Co., 
69  id.  202-3;  HoUaday  v.  Kenixard,  12  Wall.  254  (case  of  com- 
mon carrier),  and  Citv  of  Philadelphia  v.  CHimartin,  71  Penn. 
St.  140;  Wharton  on  Negligence,  Section  123.) 

Jud^ent  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

We  concur:  Myrick,  J.,  Sharpstein,  J. 


Depabtment  No.  2. 


[Filed  June  27, 1883.] 

No.  7736. 

THE  PEOPLE  ex  bel.  BOLTON,  Bespondent, 

V. 

NOBLE,  Appellakt. 

DiDXCAiiov — NoBLX  AziLKT.  Koblo  alley,  San  Franoisoo,  is  not  shown  to  be 
a  pnblio  street  and  highway,  the  proofs  failing  to  show  a  dedication 
of  such. 

Appeal  from  Superior  Court,  San  Francisco. 

E.  J.  Pringle  for  respondent. 

X.  Quint  and  J,  W.  tVinans  for  appellant. 

■ 

BytheOouBT: 

We  are  of  opinion  that  the  proofs  fail  to  sustain  the  alle- 

Stion  of  the  complaint  and  the  finding  of  the  Court,  that 
e  alleyway  denominated  Noble's  alley,  was  a  public  street 
and  highway,  accepted  as  such  by  the  city  and  county,  in 
that  they  fail  to  show  a  dedication  as  such  by  the  owner. 

Jud^ent  and  order  reversed,  and  cause  remanded  for  a 
new  tnal* 
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Depabtmknt  No.  1. 


[FUed  June  23,  1883.] 
No.  8159. 

BEBSON  ET  AL.,  BE8PONDENa?8,  V.  NUNAN,  Appellant. 

Okattxii  Mobtqaob — Beliybbt — Bepi«btin— JuDOicsirr — ExsoimoH— At- 
tachment. A  transfer  of  property  by  chattel  mortgage  propeily  eze- 
cnted  and  recorded  passes  the  title  without  delivery.     (C.  0. 2^967. j 

Id. — The  mortgagee  is,  in  law,  in  possession  of  the  mortgaged  chattels,  and 
an  officer  haying  an  attachment  or  execution  against  the  mortgagor  ia 
not  authorized  to  levy  upon  them  without  first  paying  the  mortgage 
debt.     (O.C.  2969-2970.) 

Id. — As  the  judgment  entered  was  not  in  the  alternative  (0.  0.  P.  667),  it  is 
reversed,  with  direction  to  enter  judgment  in  proper  form. 

Appeal  from  Saperior  Court,  San  Francisco. 

O.  P.  Chffior  respondents. 

Lloyd,  Newlanda  &  Woods  for  appellant. 

MoEjbe,  J.,  deliyered  the  opinion  of  the  Court: 

This  was  an  action  of  replevin  brought  by  the  plaintifEis  to 
recover  certain  household  furniture  wnich  had  been  seized 
by  the  defendant  as  Sheriff  of  the  city  and  county  of  San 
Ixancisco,  under  an  execution  issued  in  favor  of  0.  H. 
Yoight  against  Maria  Trendle.  The  seizure  was  made  on 
the  2d  of  November,  1879.  At  the  time,  the  furniture  was 
in  the  actual  possession  of  the  execution  debtor,  who  was 
using  it  in  the  business  of  keeping  a  boarding  and  lodging- 
house;  but  she  had  purchased  the  furniture  from  the  plain- 
tiffs and  had  given  her  promissory  note,  secured  by  a  chat- 
tel mortgage  upon  the  furniture,  for  an  unpaid  balance  of 
the  purchase-money.  The  mortgage  was  verified  and 
acknowledged  as  required  by  Sections  2956,  2957,  C.  C,  and 
was  recorded  on  the  29th  of  January,  1878,  as  required  bj 
Section  2959  C.  C. 

Subsequently  to  the  recording  of  the  mortgage,  namelji 
in  April,  1879,  the  mortgagor  also  made  a  formal  oill  of  sale 
to  the  plaintiffs  of  her  interest  in  the  furniture;  but  by  an 
instrument  in  writing,  executed  by  the  plainti&  and  deliv- 
ered simultaneously  with  the  execution  and  delivery  of  the 
bill  of  sale,  the  plaii\tiffs  acknowledged  that  the  bill  of  sale 
was  intended  as  security  to  them  for  payment  of  the  rent  of 
the  house,  in  which  the  execution  debtor  was  carrying  on 
the  business  of  keeping  a  boarding  and  lodging-house. 

These  transactions  were  binding  between  tiie  parties. 
The  title  to  the  furniture  passed  to  the  plaintiflB.    Under 


fi 
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the  chattel  mortgage  it  continued  vested  in  theniy  until  it 
was  reinyested  by  me  performance  of  the  mortgage  condi- 
tions. (Heylomdy.  Badger,  35  Cal.  404;  Eackett  y.  Mardove, 
14  id.  85).  But  the  equitable  interest  of  the  mortgagor  in 
the  property  was  subject  to  the  disposal  of  the  mor^agor 
according  to  law,  or  to  levy  an  execution  sale  according  to 
law.  Section  2969  0.  0.  provides  as  follows:  "Before  per- 
sonal property  mortgaged  can  be  attached  or  levied  upon, 
the  officer  must  pay  to  the  mortgagee  the  amount  of  the 
mortgage  debt  and  interest,  or  must  deposit  the  same  with 
{he  County  Clerk  or  Treasurer,  payable  to  the  order  of  the 
mortgagee."  By  the  record  of  the  mortgage,  the  officer  had 
notice  of  the  mortgage  debt  before  making  the  levy,  and 
after  he  had  levied  upon  the  property,  the  plaintiffs  gave  him 
actual  notice  of  their  mortgage  claim,  and  the  amount  due 
upon  it,  and  that  they  also  claimed  the  property  by  the  bill 
of  sale.  Yet  the  detendant  neither  paid  nor  deposited  the 
amount  of  the  mortgage  debt  and  interest  as  required  by 
the  Code.  The  act  of  the  officer  in  levying  upon  the  prop- 
erty, by  the  execution  in  his  hands,  was,  therefore,  wrongful. 

It  is  contended,  however,  ''  that  no  actual  or  continued 
change  of  possession  took  place  upon  the  sale  from  Maria 
Trendle  to  plaintiffs." 

But  a  transfer  of  property  by  chattel  mortgage,  executed  with 
the  formalities  of  law  and  records  .,  passes  the  title,  although 
conditional  and  defeasible,  whether  the  property  be  or  be  not 
delivered.  The  rights  of  the  parties  to  the  mortgage  are 
fixed  by  the  Code;  they  are  purely  statutory  rights,  and  as 
the  Code  declares  that  such  a  mortgage  is  not  void  as  to 
creditors  or  subsequent  purchasers,  for  want  of  an  actual  and 
continued  change  of  possession  (Sec.  2957  C.  C),  the  titie 
of  the  mortgagee  is  not  i^ected  for  want  of  it.  {Heylatid  v. 
Baiter,  supra.) 

Tne  object  to  be  attained  by  requiring  the  recording  of 
mortgages  of  personal  property  is  tne  same  as  that  in  pro- 
viding for  the  registration  of  mortgages  of  real  estate.  The 
same  general  j^rinciples  are  alike  applicable  in  each  case.  The 
design  is  to  give  notice  to  tiie  public  of  all  existing  incum- 
brances upon  real  or  personal  estate  by  mortgage.  {Oriffith 
V.  DouglaSy  73  Maine,  534.) 

The  recording  of  the  mortgage  is  therefore  made  by  the 
Code  the  equivalent  of  an  immediate  delivery  and  contmued 
change  of  possession,  and  creditors  and  subsecjuently  pur- 
chasers or  incumbrancers  are  bound  by  the  notice  which  it 
imparto.  By  and  under  it,  the  mortgagee  is,  in  law,  in  pos- 
session of  the  chattels,  and  an  officer  having  an  attachment 
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or  execntion  against  the  mortgagor,  is  not  authorized  to  levy 
npon  them  without  first  paying  the  mortgage  debt.  (Sees. 
2969,  2970,  0.  0. ;  Moore  v.  Mnrdock,  26  0 J.  514;  Swanson 
V.  Subleite,  1  id.  123.) 

PlaintifiEs  were  .therefore  entitled  to  judgment,  and  upon 
the  admission  made  at  the  trial  as  to  the  value  of  the  prop- 
erty, and  the  waiver  by  them  in  open  Court,  of  finmngs, 
('udgment  was  rendered  in  their  favor  against  the  defendflmt 
or  a  return  of  the  property,  which,  in  fact^  had  already  been 
returned  to  them,  or  its  value  and  costs.  But  the  judgment 
as  entered  was  not  in  the  alternative  form  required  by  Sec- 
tion 667  C.  C.  P.,  and  for  that  reason  it  must  be  reversed. 

Order  denying  motion  for  a  new  trial  affirmed.  Judgment 
reversed  and  cause  remanded,  with  direction  to  enter  judg- 
ment entered  in  proper  form. 

We  concur:  Itoss,  J.,  McEinstry,  J. 


DBPABTIffEKT  No.  2. 


[Filed  June  8, 1883.] 

No.  8687. 

WOOLFOBD,  Respondent, 

V. 

LTON  GRAVEL  GOLD  MINING  COMPANY,  Appellabt. 

Damaoks — Kkolxgehos.  Action  by  the  wife  for  damaffes  for  the  kilfing  of 
her  husband:  It  'was  admitted  by  the  pleadings  that  the  d'toeaiMl 
had,  daring  his  life,  comfortably  supported  his  wife  by  his  labor,  so^ 
that  by  his  death  she  was  deprlTed  of  that  support;  that  he  mt 
sober  and  indnstrions.  And  it  was  in  eyidenoe  and  not  oontvonttfd 
that  the  deceased  was  twenty-five  years  of  age,  with  an  expeetatioa  U 
thirty-six  years  longer,  had  been  a  foreman  in  mines,  and  that  th* 
average  pay  of  foremen  was  $100  a  month.  The  only  isene  made  \ff 
the  evidence  was  that  of  negligence  on  the  part  of  defendant  and  ooo- 
tribntory  negligence  of  the  deceased.  The  jory  rendered  a  vsrdiot 
for  one  dollar.  The  verdict  was  set  aside.  Held,  no  error.  Haviaf 
found  for  the  plaintiif  on  the  issue  of  negligence,  the  verdict  diovUI 
have  been  for  an  amount  reasonably  adequate  to  the  case  as  ptemiakL 

Appeal  from  Superior  Court,  El  Dorado  County. 

Dibble  A  KUta,  M.  P.  Bennett  and  0.  J.  Carpenter  tot  w- 
^ondent. 

0.  O.  Blanchard  and  C  F.  Irwin  for  appellant. 

Mtbioe,  J.,  delivered  the  opinion  of  the  Court: 
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• 

The  ^neation  involyed  in  this  onse  is  of  easy  solution. 
The  action  was  brought  to  recover  damages  for  negligence 
on  the  part  of  defendant  by  which,  it  is  alleged,  the  husband 
of  the  plaintiff  Ellen,  lost  his  life.  It  was  admitted  by  the 
pleadings  that  the  deceased  had  during  their  miirried  life  sup- 
ported himself  and  his  wife  comfortably,  solely  by  his  labor; 
that  by  his  death  she  was  depriyed  of  that  support,  and  that  he 
was  sober  and  industrious.  It  was  in  evidence  that  the  de- 
ceased was  twenty-five  years  of  age,  with  an  expectation  of 
thirty-six  years  longer,  was  careful  and  prudent,  had  been 
foreman  in  mines,  and  that  the  average  pay  of  foremen  was 
about  one  hundred  dollars  per  month.  No  evidence  on  the 
issue  of  damages  was  offered  by  the  defendant.  The  issues 
in  the  case  involved  the  question  of  negligence  on  the  part 
of  the  defendant,  and  of  contributory  negligence  on  the  part 
of  the  deceased. 

The  jury  rendered  a  verdict  for  plaintiff  of  one  dollar. 
This  verdict  was  set  aside  and  a  new  trial  granted.  Upon 
what  theory  of  facts  this  verdict  was  arrived  at,  or  upon  what 
theory  of  law  it  can  be  sustained,  we  cannot  perceive.  Its 
(nUr  possible  excuse  is  the  statement  of  the  Oomrt,  in  reply 
to  mquiry  by  the  jury,  that  if  the  jury  agreed  upon  a  vercUci 
for  plaintin  they  could  assess  tne  damages  at  any  sum 
between  one  cent  and  fifty  thousand  dollars.  If  the  de- 
fendant was  not  responsible  for  the  death  of  the  deceased, 
the  verdict  should  have  been  in  its  favor;  if  it  was  responsi- 
ble (and  the  jury  by  the  verdict  said  it  was) ,  it  being  admitted 
that  tlie  wife  was  by  the  death  of  her  husband  deprived  of 
maintenance  by  him,  to  say  that  such  deprivation  is  com- 
pensated by  a  verdict  of  one  dollar  is  grossly-  absurd,  l^e 
statute  is,  that  the  jury  shall  in  such  case  render  a  verdict 
for  such  sum  as,  under  all  the  circumstances,  shall  be  just. 
(Civil  Oode,  Sec.  377;  Beeson  v.  Oreen  MourUain  G.  M.  Co., 
67  Oal.  20;  Cook  v.  Glay-etred  HiU  B.  B.  Co.,  9  Pac.  0.  L. 
J.  606.)  The  plaintiff  is  entitled  to  have  the  case  tried 
before  a  jury  having  a  proper  conception  of  what  is  just; 
either  to  render  a  verdict  for  the  defendant,  or,  if  the  evi- 
dence shall  justify,  in  favor  of  plaintiff,  with  damages  in  a 
sum  reasonably  adequate  to  the  case  as  presented  to  them. 
The  rendition  of  the  verdict  in  this  case  was  trifiing  with  the 
forms  of  law.    (Hall  v.  Bark  EmUy  Banning^  83  Gal.  622.) 

The  order  is  afiBrmed. 

I  oonour:    Thornton,  J. 

On  the  authority  of  HaU  v.  Bark  EmUy  Banning ^  supra,  I 
ooneiir  in  the  affirmance  of  the  order  appealed  from. 

Shabpbxbin,  J. 


606  Fbeejcan  v.  Stephenson. 


Deeabtment  No.  1. 


[Filed  June  14,  1883.] 
No.  8665. 
FBEEMAN,  Appellant,  v.  STEPHENSON,  Bespondebt. 

Eqttxtt — Jttbt — lasux — Fimdino  —  Coubt.    In  an  equity  ease,  wheie  tbe 

Court  has  taken  the  adyice  of  a  jury  as  to  speciilo  issses,  and  Hhm. 

finds  on  the  same  issues  differently  from  the  jury,  the  finding  of  tbe 

Court  determines  the  fact. 
Othkb  Points.     (1.)  The  questions  put  to  M.  &  B.  had  a  bearing  iqKm  the 

matter  of  damages  and  were  relevant.     (2.)  The  findings  show  that 

no  damage  was  or  oonld  be  sustained. 

Appeal  from  Superior  Court,  Sacramento  Counly. 

Freeman  &  Bates  for  appellant. 
W.  B.  C.  Brown  for  respondent. 

By  the  Coubt: 

There  was  no  error  in  overruling  the  objections  to  the  ques- 
tions put  to  tbe  witnesses  Moore  and  Bicketts.  Both  ques- 
tions nad  a  bearing  upon  the  matter  of  damages. 

In  an  eqi^fy  case,  where  the  Court  has  taken  the  advioeirf 
a  jury  as  to  specific  issues,  and  then,  as  here,  finds  on  the 
same  issues  differently  from  the  jury,  the  finding  of  the  Gcurt 
determines  the  fact. 

The  findings  show  that,  by  reason  of  drains  on  his  own 
land,  connecting  natural  depressions,  the  water  which  natu- 
rally runs  from  defendant's  to  plaintiff's  land  was  somewhat 
increased  in  quantity,  and  flowed  with  a  somewhat  accelerated 
current,  but  that  such  drains  did  not  cause  any  greater  quan- 
tity of  water  to  stand  or  remain  on  plaintiff's  land  than  would 
have  stood  or  remained  had  such  drains  not  existed,  and  that 
the  same  had  not  caused  any  damage  to  plaintiff. 

Judgment  and  order  affirmed. 


In  Bane. 

[Filed  June  7.  1883.] 

No.  10,840. 

PEOPLE,  ETC.,  Eespondbnt,  v.  MITCHELL,  ksmum. 

Pkbjttbt— Ettdincx — BiASONABLB  DoiTBT.  The  defendant  IfiloliflQ  bil 
testified  in  the  trial  of  one  Taylor  for  arson  that  he  and  Taylor  bil 
committed  the  offense.  Mitchell  was  charged  with  perjury  fonr  having 
so  testified,  and,  at  his  trial  for  perjnry«  Taylor  was  placed  <n^ 
stand  as  a  witness  against  him  and  was  diown  certain  letten  alkgn 
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to  hayebeen  written  by  him  which  tended  to  show  the  trath  of  Mltohell's 
testimony  at  the  anon  trial.  Taylor  denied  that  he  wrote  the 
letters.  An  expert  was  called  and  gave  testimony  tending  to  proTe 
that  Taylor  wrote  the  letters.  The  Oonrt  then  instmoted  the  jury 
that  "  in  order  to  And  that  Taylor  is  the  author  of  these  letters  yon 
mnst  be  entirely  satisfied,  beyond  a  reaaonable  doubt,  from  the  testi* 
mony  adduced  before  yon  in  this  case."  Held,  error;  Taylor  was  not 
on  trial  for  perjury.  He  was  a  witness  and  had  denied  that  he  wrote 
the  letters,  and  upon  the  truth  or  falsity  of  this  testimony  depended 
the  guilt  of  Mitchell;  and  that  he  testified  falsely  in  the  case  and 
Mit<£ell  truthfully  in  the  arson  case  needed  only  to  be  proved  by  a 
preponderance  of  evidence. 

Appeal  from  Superior  Court,  San  Francisco. 

AUam^'Oeneral  for  respondent. 

J.  D.  irhcdey  for  appellant. 

> 

By  the  Coubt: 

A  conviction  of  perjury.    The  appeal  is  from  the  judg- 
ment and  from  an  order  denying  a  motion  for  a  new  tricu. 
The  perjury  was  alleged  to  have  been  committed  on  the  trial ' 
of  one  Taylor  for  the  crime  of  arsmi. 

The  bill  of  exceptions  sets  forth  that  at  the  trial  of  this 
information  Taylor,  being  on  the  stand  as  a  witness,  was 
shown  certain  letters  which  tended,  in  some  degree^  to  show 
that  the  testimony  of  the  present  defendant,  at  the  trial  of 
Taylor  on  the  charge  of  arson  (and  which  is  charged  in  the 
ii]iormation  to  have  been  false  and  perjured)  was  true;  that 
the  witness  Taylor  denied  haying  written  the  same.  That 
the  present  defendant  then  called  an  expert,  who  gaye 
testimony  tending  to  proye  that  the  letters  were  written  by 
Taj^or. 

The  Court  charged  the  jury:  *'The  question  whether 
Taylor  is  the  author  of  these  letters  is  a  question  of  fact,  to 
be  determined  by  you  from  the  evidence  in  the  case  bearing 
upon  that  question;  and  in  order  to  find  that  Taylor  is  the 
au^or  of  wese  letters  you  must  be  entirely  satisfied,  beyond  a 
reasonable  doubt,  from  the  testimony  adduced  before  you  in 
this  case.*' 

Taylor,  as  a  witness,  on  the  trial  of  the  alleged  perjury, 
had  also  testified  that  ''he  had  nothing  to  do  and  had 
no  connection  with  setting  fire  to  any  bam  in  connection 
with  defendant  herein,  or  any  other  person."  The  false 
testimony  alleged  in  the  information  to  have  been  given  by 
the  present  defendant,  was  to  the  effect  that  he  and  Taylor 
and  a  third  person  together  committed  the  arson.  The  bill 
of  exceptions  before  us  recites  that  the  letters  referred  to 
tended  to  show  that  the  defendant  here  testified  truly  at  the 
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anson  trial;  they  therefore  tended  to  prove  that  Taylor  testi- 
fied falsely  at  tne  trial  for  perjury,  and  were  material  eii>- 
dence. 

The  Oourt,  therefore,  charged,  in  effect,  that  a  fact  mate- 
rial to  his  defense  most  be  proved  by  defendant  '*  beyond 
a  reasonable  doubt.'* 

Ihylor  was  not  ttie  defendant  on  the  trial  for  perjury.  He 
was  a  witness,  and  the  truth  or  f dlsity  of  his  testimony,  upon 
which  depended  in  part  the  defendant's  gmlt  of  perjury, 
was  to  be  determined  by  the  jury  from  all  circumstances 
bearing  upon  that  question.  A  fact  tending  to  prove  that 
he  testified  falsely  on  the  trial  of  this  case,  and  that  the 
present  defendant  testified  truly  at  the  former  trial,  needed  to 
De  proved  only  by  a  preponderance  of  evidence. 

Jud^ent  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

Depabtment  No.  2. 


[Filed  June  8, 1883.] 

No.  8762. 

WIGGIN,  Appellant,  t;.  AYBES,  Bespondsmt. 

iHBTBuonoHB— -Etidencb — NsaLiaiNOi.    The  insiraotioiis  giyen  in  this 
are  not  conflicting. 

Appeal  from  Superior  Court,  Modoc  Oounty. 

O.  W.  Taylor  and  E.  M,  Barnes  for  appellant. 
J.  B.  KiUreU  and  F.  W.  Ewing  for  respondent. 

Mtbioe,  J.,  delivered  the  opinion  of  the  Court: 

The  Court  instructed  the  jury : 

''In  this  case  it  is  admitted  by  the  defendants  that  they 
are  common  carriers,  and  that  on  the  30th  day  of  November, 
1880,  the  plaintiff,  Ellen  D.  Wiggin,  was  then  and  there 
riding  as  a  passenger  in  one  of  their  stage-coaches,  and  iliat 
while  she  was  so  riding  in  said  coach,  said  coach  was  upset 
and  overturned,  and' that  said  Ellen  D.  Wiggin  was  injured 
thereby.     Such  being  the  case,  then  I  instruct  you  that 

Elaintifis  have  made  out  a  prima  fajde  case,  unless  defendants 
ave  shown  by  satisfactory  proof  that  the  overturning  and 
upsetting  of  the  stage-coach  was  the  result  of  inevitable  cas- 
ualty, or  from  some  cause  which  human  care  and  foreaight 
CQuld  not  prevent." 
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At  the  request  of  defendants  the  Court  gave  the  following 
instmction : 

"  The  jury  are  instructed  that  in  civil  cases,  such  as  the 
one  at  bar,  the  plaintiff  is  required  to  establish  his  right  to 
recover  by  a  preponderance  of  evidence,  and  where  the 
proof  is  evenly  balanced  it  is  the  du^  of  the  jury  to  find  a 
verdict  in  favor  of  the  defendants.  Therefore,  if  jou  believe 
from  the  evidence  in  this  case  that  the  plaintiffs  in  this 
action  have  failed  to  prove  by  a  preponderance  of  evidence 
that  the  defendants'  stage-wagon  was  upset  on  the  80th  day 
of  November,  1880,  at  the  place  named  in  the  complaint, 
and  the  injuries  to  Ellen  D.  Wiggin  then  and  there  received 
as  set  fortn  in  the  complaint,  and  that  such  upsetting  was 
occasioned  by  the  negligence  and  carelessness  of  defendants, 
and  not  by  an  'act  of  God,' you  should  find  a  verdict  in 
favor  of  the  defendants. " 

It  is  urged  that  there  is  a  conflict  in  these  instructions. 
If,  at  first  view,  there  would  seem  to  be  a  conflict,  it  is  more 
apparent  than  real.  The  first  instruction  was  according  to 
the  rule  laid  down  in  Boyce  v.  Cal.  Stage  Co.,  25  Cal.  460. 
The  second  instruction  does  not  say  tibat  the  plaintiff,  in 
addition  to  proving  the  overturning  of  the  coach  and  the 
injuries  caused  thereby,  must  also  prove  negligence,  as  a 
distinct  fact,  further  than  as  implied,  but,  it  says,  in  sub- 
stance, '*  if  you  believe  from  t?ie  evid&nce  in  the  case  [that  is, 
evidence  offered  by  both  parties!  that  the  upsetting  was  not 
occasioned  by  the  negligence  and  carelessness  of  defendants, 
but  was  caused  by  an  act  of  God,  you  should  find  for  defend- 
ants." 

No  error  appears.    Judgment  and  order  affirmed. 

We  concur:  Sharpstein  J.,  Thornton,  J. 


In  Bank. 

[Filed  June  22,  1883.] 

No.  8998. 

SOUTHARD,  Plaintifp,  v.  MoBROWN,  Dependant. 

XjSyt  of  ExBOunoN  on  Judombnt — ABaiaNMXNT.  The  plaintiff  recovered 
a  judgment  in  a  DiBtrict  Ooort  against  the  defendant  and  assigned  it 
to  thinl  parties  for  value.  The  assignments  were  not  filed,  nor  did 
the  defendant  have  notice  thereof.  The  defendant  had  a  jadgment 
against  the  plaintiff  in  another  District  Oonrt^  and  upon  this  judg- 
ment the  defendant  obtained  an  execution  upon  which  the  Sheriff 
assumed  to  make  a  levy  and  sale  of  the  judgment  obtained  by  the 
liiaintift  against  the  defendant,  subsequent  to  the  assignments,  at 
.▼hioh  sale  the  defendant  was  the  purchaser  for  the  amount  of  his 


^ 
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judgment  against  the  plaintiif.  The  defendant  then  made  appliea- 
tion  to  the  Oonrt  in  which  the  judgment  against  him  had  been  rai- 
dered  for  an  order  that  the  same  be  satisfied.  The  Oonrt  refused  the 
application.  Held,  That  the  defendant  was  not  a  purchaser  for  false; 
and  further,  he  only  took  as  assignee  under  the  sale,  subject  to  th« 
rights  of  the  first  assignees  (by  assignment  of  the  plaintiff)  (per 
Myrick,  MoKee,  Thornton,  JJ.)  Oonceding  the  defendant  to  hsre 
been  a  purchaser  for  yalue,  between  two  bona  fide  purchasers  for  ?alne 
of  a  chose  in  action,  the  first  in  time  is  prior  in  right.  (Per  Boss,  J., 
Bharpstein,  J. 

Appeal  from  Superior  Oonrt,  San  Francisco. 

J,  A.  Waymire  for  appellant. 
J.  M.  Seatffdl  for  respondent. 

Mybigs,  J.,  delivered  the  opinion  of  the  Court: 

The  plaintiff  Southard  recovered  a  judgment  in  a  District 
Court  against  the  defendant,  McBrown,  for  $3,000  damaffes 
and  $26o.60  costs.  The  plaintiff  assigned  the  judgment  tor 
value,  and  by  intermediate  assi|2;nment8  Benson  became  the 
owner  also  for  value.  The  assignments,  however,  were  not 
filed,  nor  did  McBrown  have  notice  thereof.  McBrown  had 
a  judgment  against  Southard  in  another  District  Court  for 
$22  costs.  Upon  this  latter  judgment  McBrown  obtained 
a  writ  of  "execution,  upon  which  the  Sheriff  assumed  to 
make  a  levy  and  sale  of  the  $3,256.50  judgment,  upon  which 
sale  McBrown  was  the  purchaser  for  the  amount  of  his  judg- 
ment against  Southard.  McBrown  then  made  application  to 
the  Court  in  which  the  judgment  against  him  had  been 
obtained,  for  an  order  that  satisfaction  of  that  judgment  be 
entered,  upon  the  ground  that  it  had  been  satisfied  in  fact 
by  the  sale  upon  execution  to  him.  This  application  was 
refused,  and  from  the  order  of  refusal  an  application  was 
taken. 

Southard  claims  that  the  judgment  of  $22  against  him  was 
void,  because  the  cost  bill   (the  judgment  being  for  costs' 
only)  was  not  filed  within  five  days  after  the  rendition  of  the 
judgment.     From  the  view  we  take  of  the  case,  it  is  imneoes- 
sary  to  pass  upon  this  question. 

!Even  ;f  it  be  granted  that  a  judgment  is  the  subject  of  sale 
under  execution,  and  if  it  be  granted  that  a  sale  would  be 
good  if  made  for  value  before  notice  of  assignment,  Mc- 
Brown was  not  a  purchaser  for  value ;  he  parted  with  noUiing; 
he,  the  holder  of  the  $22  jud^ent,  bid  in  the  larger  judg- 
ment for  his  judgment.  But,  it  was  said  in  lore'y.  Manhvcy 
18  Cal.  436,  ^^If  a  judgment  be  the  subject  of  levy  and 
sale,  the  purchaser  would  only  take  as  assignee;  *  *^ 
their  (the  first  assignees)  right  first  accruing  by  the  assign- 
ment of    the    execution    debtor,   took    precedence  of  the 
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SherifiTs  assignment  subsequently  made."  The  Sheriff's 
certificate  was  that  he  had  sold  'Hhe  right,  title  and  interest 
of  J.  B.  Southard"  in  the  jud^ent.  Southard  then  had  no 
interest;  he  had  transferred  his  interest.  The  Sheriff's  sale 
was  but  an  assignment;  and  it  was  said  in  MUcheUy.  Hackett. 
25  Cal.  544,  that  ''  the  rule  of  caveat  emptor — so  far  as  any 
interest  acquired  as  against  third  parties  is  concerned — 
applies  to  them  in  the  same  manner  as  in  the  purchase  of  any 
other  pergonal  property.  If  the  assignor  has  no  title  they 
will  take  none,  whether  they  have  notice  or  not."  This  point 
disposes  of  the  case,  and  it  is  not  necessary  to  consider  any 
other. 

The  order  is  affirmed. 

We  concur:    Mc£ee,  J.,  Thornton,  J. 

OONOUBRINa  OPINION. 

I  concur  for  the  reason  that,  prior  to  the  time  of  the  levy 
upon  the  judgment  in  favor  of  Southard,  the  latter  had  as- 
signed his  judgment  for  value;  and  conceding  McBrown  to 
have  been  a  purchaser  for  value,  the  rule  is  that,  between  two 
bona  fide  purchasers  of  a  chose-in-action  not  negotiable,  the 
first  in  time  is  prior  in  right.     (18  Gal.  438.) 

Boss,  J. 
I  concur  on  the  ground  stated  by  Mr.  Justice  Boss. 

Shabpstein,  J« 


Depabticent  No.  2. 


[Filed  June  4,  1883.] 

No.  8168. 

ESTATE  OF  BEECH. 

ADicniiBTBAnoN — ^NoN-BSsmsMT.  A  non-resident  is  not  competent  or  en- 
titied  to  letiers  of  administration;  nor  oan  he  nominate  another  to 
sarre.    The  latter  olanse  of  Seotion  1379  0.  0.  P.  is  inoperatiye. 

Appeal  from  Superior  Court,  San  Francisco. 

S.  F.  Smith  dt  Son  for  appellant. 
L.  Beyndlds  for  respondents. 

Shabpstein,  J. ,  delivered  the  opinion  of  the  Court : 
Section  1369  of  the  Code  of  Civil  Procedure  declares 
that  ''No  person  is  competent  or  entitled   to   serve   as 
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administrator  who  is  ^  *  ^  ^  not  a  botia  fide  resi- 
dent of  this  State/'  Section  1379  id.  provides  that  ''ad- 
ministration may  be  granted  to  one  or  more  competent  per- 
sons, although  not  entitled  to  the  same,  at  the  written  request 
of  the  person  entitled,  filed  in  the  Court.  When  the  person 
entitlea  is  a  non-resident  of  the  State,  affidavits  or  -deposi- 
tions, taken  ex  parte  before  any  officer  authorized  by  the  lavs 
of  this  State  to  take  acknowledgments  and  administer  oaths 
out  of  this  State,  may  be  received  as  primary  evidence  of 
the  identity  of  the  party,  if  free  from  suspicion,  and  the 
fact  is  established  to  the  satisfaction  of  the  Court." 

Were  it  not  for  the  last  clause  of  this  section  it  probably 
would  not  be  claimed  that  the  Court  erred  in  refusing  to  ap- 
point the  appellant,  whose  sole  right  to  administration  is 
based  upon  the  request  of  a  non-resident,  who  if  a  bmia  fidt 
resident  of  this  State  would  himself  be  entitled  to  adminis- 
tration. And  unless  the  clause  of  Section  1369  above 
quoted  is  repealed  by  the  last  clause  of  Section  1379,  the  re- 
quest to  have  the  appellant  appointed  was  not  made  by  a 
person  who  was  himself  either  competent  or  entitled  to  serve 
as  administrator. 

There  is  no  express  repeal  of  the  earlier  statute,  and  a  re- 
peal by  implication  is  not  favored;  on  the  contrary.  Courts 
are  bound  to  uphold  the  prior,  if  the  two  Acts  may  well  sub- 
sist together.  Dr.  Foster's  Case,  11  Eep.  63 ;  Kifig  v.  The 
Justices,  etc.,  15  East.  377;  Roman  v.  jLeasey  5  HiU,  221; 
Canal  Co,  v.  R,  R,  Co.,  4  Gill  &  John.  1;  Street  v.  Common' 
wealth,  6  W.  &  S.  209;  Commonwealth  v.  Easton  Bank^  10  Ban*. 
332;  Brown  Y.  County  Commissioners,  21  Penn.  37;  WUUcnns 
V.  Potter,  2  Barb.  S.  C.  R.  316;  CommonweaUh  v.  Herrick,  6 
Cush.  405. 

If  the  latter  part  of  this  statute  be  repugnant  to  the  for- 
mer part,  the  latter  part  -must  stand,  and  so  far  as  it  is  re- 
pugnant, be  a  repeal  of  the  former,  because  it  was  last 
agreed  to  by  the  makers  of  the  statute.  Mtomey-Oenaxd 
V.  Oovemor  and  Co.  of  Chelsea  Water  Works,  Fitz^bbons, 
195 ;  Dwarris,  V9I.  U,  515,  534. 

The  question  to  be  determined  here  is  whether  the  two 
clauses  of  the  Code  above  quoted  are  repugnant  or  irrecon- 
cilably inconsistent.  The  former  positively  declares  that  no 
person  is  competent  or  entitled  to  serve  as  administrator  who 
IS  not  a  bona  fide  resident  of  this  State.  The  latter  does  not 
expressly  declare  that  any  person  who  is  not  a  bona  Jide  resi- 
dent of  the  State  shall  be  competent  or  entitled  to  so  serve. 
It  says,  ''When  the  person  so  entitled  is  a  non-resident"  his 
identity  may  be  proven  in  a  certain  way.     But  "the  per- 
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son  so  entitled"  never  can  be  a  non-resident  so  long  as  the 
clause  which  we  have  quoted  from  Section  1369  stands  un- 
repealed. So  that  the  Legislature  appears  to  have  provided 
for  a  contingency  which  cannot  ari^e  under  the  law  as  it  now 
stands,  and  until  that  contingency  does  arise  the  latter  clause 
of  Section  1379  must  remain  practically  inoperative. 

Order  appealed  from  affirmed. 

We  concur:  Myrick,  J.,  Thornton,  J. 


Department  No.  1. 


[Filed  June  4, 1883.] 

No.  8884. 

HAVEN,  Plaintiff,  v.  HA  WES,  Defendant. 

OcBTmoATx  07  PuBOEAss — ^Etzdinox — Adysbsb  P08BK88ION.  The  inqnirf 
ftB  to  adveiBe  possession  to  overoome  the  effect  the  prima,' facie 
evidence  of  the  certificate,  that  the  holder  is  the  owner  of  the  lands 
described  therein,  is  an  independent  inquiry  which  has  no  relation  to 
any  action  or  judgment  of  the  Secretary  of  the  Interior  or  other 
officers  of  the  Goyemment.  it  is  a  fact  to  be  ascertained  by  the 
State  Oonrt. 

Appeal  from  Superior  Oourt,  San  Bernardino  County. 

C.  W.  C.  Rowell  for  plaintiff. 
Satterwhite  dt  Curtis  for  defendant. 

By  the  Coubt  : 

Section  1926  of  the  Code  of  Civil  Procedure  pro- 
yides  that  a  certificate  of  purchase  of  any  land  is- 
sued in  pursuance  of  any  law  of  the  United  States  is 
''primary  '  evidence  that  the  holder  thereof  is  the  owner  of 
the  land  described  therein  :  but  the  evidence  mav  be  over- 
come  by  proof  that  at  the  time  of  filing  the  pre-emption 
claim  on  which  such  certificate  may  have  issued,  the  land 
was  in  the  adverse  possession  of  adverse  party. 

The  adverse  possession  of  the  defendant  was  a  question  of 
fact  to  be  passed  upon  by  the  Court  that  tried  this  action. 

In  case  of  contest  between  opposing  claimants  to  a  portion 
of  the  public  lands  in  the  Land  Department  of  the  United 
States^  the  finding  of  any  fact  involved  in  such  contest  is 
conclusive  upon  the  Courts  of  the  State,  in  an  action  or 
proceeding  brought  here  to  hold  the  successful  party  in  the 
contest  as  trustee  for  the  other,  or  to  deprive  him  of  the  bene- 
fit of  his  success  in  the  department ;  except,  perhaps,  in  cer- 
tain cases  where  the  officers  of  the  Land  Department  have 
been  imposed  upon  by  false  testimony  or  fraud. 
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Bat  the  certificate  of  purchase  is  evidence,  prima  facie,  ol 
title,  only  because  the  section  of  the  Code  makes  it  sach 
evidence,  and  the  same  section  provides  that  the  evidence  of 
the  certificate  may  be  overcome  by  proof  of  adverse  pos- 
session, etc. 

This  leaves  the  inquiry  as  to  ad'^erse  possession  to  ove^ 
come  the  effect  of  the  certificate  an  independent  inquiry, 
which  has  no  relation  to  any  action  or  judgment  of  the  Sec- 
retary of  the  Int'Crior  or  other  officer  of  the  United  States. 
It  is  the  fact  of  the  adverse  possession  which  is  to  be  ascer- 
tained by  the  State  Court.  The  finding  of  the  land  officers 
may  have  led  up  to  the  issuance  of  the  certificate,  but  the 
efect  of  the  certificcUef  as  evidence  in  our  Courts,  depends  en- 
tirely upon  our  own  legislation. 

Tne  Court  bek)w  properly  refused  to  admit  in  evidence  the 
decision  of  the  oecretary  of  the  Interior  in  the  contest,  be- 
tween plaintiff  and  Osborne,  as  conclusive  or  any  evidence 
upon  the  question  of  the  adverse  possession  of  the  defendant 
herein. 

Judf^ment  affirmed. 


Department  No  1. 


,    [Filed  June  23,  1883.] 
No.  8066. 
FEKBEA,  Besponi^ent,  v.  CHABOT,  Appellant. 

Eyidenob — JuDOMSHT — Damaoxs.  The  action  was  to  recover  damageB  aob- 
tained  by  reason  of  the  failure  to  supply  a  stipolated  amount  of  vater 
for  irrigating  a  tract  of  land  containing  25  acres,  under  an  agreement 
to  that  effect,  between  the  plaintiff  and  defendant.  To  prove  tibe 
damage  and  the  amount,  the  lower  Court  allowed  the  plaintiff  to  in- 
troduce in  evidence  a  judgment  that  one  Fassalaqua,  to  whom  tlte 
plaintiff  had  leased  the  said  25  acres  and  24  other  acres,  had  obtained 
against  him  (the  plaintff)  in  an  action  for  damages  caused  by  the  reason 
of  the  failure  to  supply  for  the  irrigation  of  49  acres,  the  same  amonnt 
of  water  stipulated  in  the  agreement  between  plaintiff  and  defendant 
Held,  error;  the  causes  of  action  were  different— one  being  for  damaftes 
for  failure  to  supply  water  for  tvyeiJy-five  acres,  the  other  forUf-wnt 
acres,  herein. 

KoTiCB — Action.  Where  it  is  the  duty  of  a  person  to  defend  an  action  for 
another,  verbal  notice  of  the  pendency  of  such  action  is  soffident. 

Appeal  from  Superior  Court,  San  Francisco. 

B.  S,  Brooks  and  A.  D,  Splivalo  for  defendant. 
D,    P.    Barston   and    Gfiirber,    Thornton    d    Bishop  for 
appellant. 

MoEee  J.,  delivered  the  opinion  of  the  Court: 
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On  the  3d  of  February,  1870,  the  plaintiff  and  defendant 
entered  into  the  following  contract: 

"Whereas,  Anthony  Ohabot  is  about  to  construct  a  reser- 
voir on  the  Sulphur  Spring  Creek,  about  three  miles  north- 
erly from  Yallejo,  in  Sopoma  County,  California,  and  lay 
down  pipes  to  lead  the  waters  into  the  city5>f  Yallejo;  and 
whereas,  Nicola  Ferrea  owns  a  certain  piece  of  land  on  the 
said  Sulphur  Spring  Creek,  at  a  point  below  where  said 
reservoir  is  about  to  be  constructed  by  the  said  Anthony 
Ghabot.  Now^ therefore,  this  indenture  witnesseth,  that  the 
said  Ferrea,  as  party  of  the  first  part,  in  consideration  of 
the  payment  to  him  of  three  hundred  dollars,  and  of  the  per- 
formance, by  the  said  Anthony  Ghabot,  the  party  of  the 
second  part,  of  the  conditions  and  covenants  hereinafter 
named,  nas  agreed  to,  and  doUi  hereby  give,  grant,  sell  and 
convey  unto  the  said  party  of  the  second  part,  his  heirs  and 
assigns  forever,  the  right-of-way  to  lay  pipes  from  the 
reservoir  aforesaid,  of  the  said  party  of  the  second  part,  in 
a  westerly  direction  through  the  northern  portion  of  the  land 
of  said  party  of  the  first  part,  as  now  designated  by  a  stake; 
and  also  allow  the  said  party  of  the  second  part  the  privUe^e 
of  building  a  dam  on  the  Sulphur  Spring  Creek,  and  within 
the  premises  of  the  said  party  of  the  second  part,  and  con- 
struct a  reservoir  therein  and  gather  and  preserve  all  the 
water  coming  down  said  creek,  and  its  trioutaries  and  all 
other  sources,  subject,  however,  to  the  following  agreements 
and  conditions,  to  be  kept  and  performed  bv  the  said  party 
of  the  second  part,  and  which  form  part  of  the  consideration 
herein,  to  wit: 

"Mrat.  In  laying  down  his  pipes,  the  said  party  of  tlie 
second  part  agrees  to  keep  them  free  from  obstructing  the 
cultivation  of  the  soil  of  said  party  of  the  first  part. 

** Second,  The  said  party  of  the  second  part  agrees  to 
supply  the  said  party  of  the,  first  part  water  for  irrigation  of 
his  premises,  said  water  to  be  delivered  on  the  premises  of 
said  party  of  the  first  part,  through  a  four-inch  pipe,  and  as 
high  on  the  said  premises  as  it  will  naturally  fiow;  and  also 
to  supply  the  said  party  of  the  first  part  with  the  necessary 
water  for  family  use  in  his  dwelling-house,  through  a  service- 
pipe  from  the  main  pipe;  and  also  to  supply  said  party  of 
the  first  part  with  the  necessary  water  for  stock  and  family 
use  on  the  premises  now  owned  by  him  and  formerly  known 
as  the  Biordan  Banch,  the  cost  of  pipes  and  the  laying  of 
them  to  be  at  tixe  cost  of  said  party  of  the  second  part." 

The  "piece  of  land"  owned  by  Ferrea  on  the  creek  at  a 
point  below  where  the  reservoir  was  about  to  be  constructed 
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consisted  of  a  tract  of  land,  containing  25  acres^  which  was 
known  as  the  ''Italian  Garden."  There  Ferrea resided,  and, 
at  the  time  of  the  agreement,  the  garden  constituted  the 
''premises"  on  which  Chabot  covenanted  to  supply  Fenea 
with  water,  for  family  use  in  his  dwelling-house  and  for  the 
irrigation  of  said  premises.  The  agreement  was  recorded, 
and  thereafter  Chabot  constructed  his  reservoir,  laid  his 

gipes,  and  had  the  work  completed  and  in  operation  by 
October  1,  1871. 

Adjoining  these  premises  of  Ferrea  lay  a  ^act  of  tweniy- 
four  acres  of  land,  which  Ferrea  was  not  the  owner  of  at  the 
date  of  the  agreement;  but  after  the  execution  of  the  agree- 
ment— some  time  in  August,  1870 — he  purchased  that  twenty- 
four-acre  tract  and  added  it  to  the  garden  tract ;  and  being 
the  owner  and  in  possession  of  both  tracts,  containing  forty- 
nine  acres,  he  demised  them,  on  the  17th  of  October,  1870, 
to  Benedetti  Passalaqua,  for  the  term  of  six  years,  from 
November,  1870,  for  a  rent  reserved  of  1125  per  month;  and, 
by  the  lease,  covenanted  to  supply  the  lessee  with  water,  to 
run  the  year  round,  through  a  four-inch  pipe  for  the  irriga- 
tion of  said  forty-nine  acres;  that  in  case  of  a  failure  of  the 
water  to  run  during  any  portion  of  said  time  he  would  be  re- 
sponsible for  all  damages  occasioned  thereby.  Passalaqua 
entered  into  possession  under  the  lease,  and  has  since  kept 
and  maintained  possession;  but  he  refused  to  pay  the  rent 
reserved  by  the  lease,  because  of  a  failure  to  supply  the 
water  necessary  for  the  irrigation  of  the  leased  premises; 
and  for  the  damages  sustained  by  him  by  reason  of  that 
failure,  he  brought  suit,  on  the  2lst  of  June,  1871,  against 
Ferrea,  in  which  he  recovered  judgment  on  the  8th  of  Feb- 
ruary, 1875,  against  Ferrea  for  $7,000  and  costs;  and  in  a 
subsequent  suit  in  equity  between  the  same  parties  the 
damages  recovered  in  that  action  at  law  were,  by  decree  of 
the  Court  in  equity,  set  off  against  the  rent  reserved  in  the 
lease 

That  judgment  for  $7,000  and  costs  was  offered  and  admit- 
ted in  evidence  on  the  trial  of  this  case,  over  the  objections 
of  the  defendants;  and  it  appears  to  have  been  the  only  evi- 
dence of  the  damages  alleged  to  have  been  sustained  by  the 
plaintiff  by  reason  of  the  breach  of  the  covenants  conttiined 
m  the  agreement  of  the  3d  of  February,  1870. 

The  admission  of  the  judgment  in  evidence  against  the 
defendants  is  one  of  the  assignments  of  error. 

By  the' Code  a  judicial  record  is' made  conclusive  or  pnma 
facie  evidence  between  parties  and  privies.  Section  1908 
declares  "  That  every  domestic  judgment  and  final  order  is, 


Febbea  v.  Chabot.  617 

in  respect  to  the  matter  directly  adjud^ed^  conclusive  be- 
tween the  parties,  and  their  successors  in  interest  by  title 
subsequent  to  the  commencement  of  the  action  or  proceed- 
ing, litigating  for  the  same  thing,  under  the  same  title  and 
in  ike  same  capacity,  provided  they  have  notice,  actual  or 
constructive,  of  the  pendency  of  the  action  or  proceeding." 
And  Section  1909  declares  that  all  other  j\idiciai  orders  of  a 
Court  or  Judge  of  this  State  are,  in  respect  to  the  matter 
directly  determined,  prima  facie  between  the  same  parties 
and  privies.  Sections  1910  and  1912  declare  that  ''  the  par- 
ties are  deemed  to  be  the  same  when  those  between  whom 
the  evidence  is  offered  were  on  opposite  sides  in  the  former 
case,  and  a  judgment  or  other  determination  could  in 
that  case  have  been  made  between  them  alone,  though 
other  parties  were  joined  with  both  or  either;"  and  ''when- 
ever, pursuant  to  the  preceding  sections,  a  party  is  bound 
by  a  record,  and  such  partv  stands  in  the  relation  of  a  surety 
for  another,  the  latter  is  also  bound  from  the  time  that  he 
has  notice  of  the  action  or  proceeding  and  an  opportunity, 
at  the  surety's  request,  to  join  in  the  defense."  But  it  is 
also  declared  (Section  1911)  that  ''that  only  is  deemed  to 
have  been  adjudged  in  a  former  judgment  which  appears 
upon  its  face  to  have  been  so  adjudged,  or  which  was  actu- 
ally and  necessarily  included  therein,  or  necessary  thereto." 
Whether,  therefore,  the  record  admitted  in  evidence  was 
conclusive  or  prima  facie  only,  it  was,  if  admissible  at  all 
against  the  defendants,  confined  to  that  which  appears  upon 
its  face  to  have  been  so  adjudged,  or  which  was  actually  and 
necessarily  included  therein,  or  necessary  thereto.  These 
sections  of  the  Code  are  merely  declaratory  of  the  common- 
law  rule,  that  the  judgment  of  a  Court  of  competent  juris- 
diction, directly  upon  the  point,  is,  as  a  plea,  a  bar,  or  as 
evidence,  conclusive  between  the  same  parties,  upon  the 
same  matter  directly  in  question  in  another  Court. 

Nominally  the  parties  to  the  two  suits  were  not  the  same, 
but  it  is  claimed  that  in  law  they  were  the  same,  because  the 
parties  in  this  suit,  as  to  the  supply  of  water,  which  was  the 
subject-matter  involved  in  both  suits,  stood  toward  each 
other  in  such  a  relation  that  it  was  the  duty  of  the  defend- 
ants, when  Passalaqua  sued  Ferrea  for  a  breach  of  his  cove- 
nant, to  have  defended  the  suit,  upon  receiving  notice  there- 
of and  having  an  opportunity  to  make  a  defense;  and  having 
had  notice  they  were  bound  by  the  judgment. 

In  fact,  as  found  by  the  Court,  "the  defendants  had  no- 
tice pf  the  suits  brought  by  Passalaqua,  and  took  upon  them- 
selves the  management,  charge  and  control  of  the  defense  of 
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said  snits.'"  Bnt  it  is  contended  that  the  finding  is  based 
on  evidence  of  a  verbal  notice,  and  that  the  notice  necessary 
to  bind  a  person  by  a  judgment  to  which  he  was  not  made  a 
party,  must  be  in  writing.  But  in  Miner  v.  Clark,  15  Wend. 
125.  the  Court  says:  ''The  object  of  the  notice  is  to  inform 
the  grantor  that  a  suit  has  been  brought  against  the  grantee. 
The  grantor  is  supposed  to  be  better  able  to  defend  such  a 
suit,  and  bv  his  covenant  he  undertakes  to  warrant  and 
defend  the  grantee  against  the  claim  of  all  persons.  A 
parol  notice  gives  information  to  the  grantor  quite  as  well 
as  a  written  one,  and  as  there  is  no  technical  rule  requiring 
such  a  notice  to  be  in  writing,  no  writing  is  necessary;  and 
if  we  regard  the  reason  and  propriety  of  the  case,  we  come 
to  the  conclusion  that  the  grantor  must  defend  or  not  at  his 

?eril  after  notice."  That  case  was  referred  to  in  Phdpe  t. 
*eabody,  9  Cal.  226.  It  is  true,  in  that  case  there  was  no 
notice,  written  or  verbal.  But  in  Sampson  v.  Ohleyer,  22 
Cal.  204,  and  Wheelock  v.  Warschaur,  M  td.  265,  verbal  notice 
by  a  tenant  to  his  landlord  of  a  suit  brought  for  recovery  of 
the  land  was  held  sufficient  to  bind  the  latter  by  any  recov- 
ery in  the  suit. 

Assuming,  then,  that  such  a  relation  existed  between  the 
parties  to  this  suit  as  bound  them  by  the  judgment  in  that^ 
and  that  the  defendants  were  excluded  from  (questioning 
the  matter  determined  therein,  the  question  remains,  did  the 
matter  determined  include  the  damages  sustained  by  the 
plaintiff  herein  by  reason  of  the  breach  of  the  covenants  for 
which  he  has  sued  the  defendants  ?  We  think  it  did  noi 
That  judgment  was  founded  on  a  different  contract  -from  the 
one  which  was  in  controversy  in  this  case.  In  this  the  cove- 
nant was  to  supply  Ferrea  with  water,  through  a  service-pipe 
from  the  main  pipe,  for  family  use,  and  through  a  four-ineh 
pipe  raised  as  nigh  on  the  premises  known  as  the  ''Italian 
Garden"  as  the  water  would  naturally  flow,  for  the  irrigation 
of  those  premises.  The  covetnant  was  intended  for  the  use 
and  enjoyment  of  those  premises  in  the  manner  and  for  the 
purpose  intended  hj  the  parties  at  the  time  of  the  execution 
of  the  agreement;  it  extended  only  to  those  premises  and 
did  not  include  or  operate  upon  the  24  acres  of  land  of  which 
Ferrea  was  not  the  owner.  But  the  subsequent  demise  to 
Passalaqua  was  of  the  "Italian  Garden"  and  "the  24  acres 
adjoining  and  confining  with  the  said  garden  *  *  .  * 
making  in  all  49  acres  of  land,  with  four  inches  of  runnin|^ 
water  for  all  year  round  until  the  expiration  of  the  lease; 
and  if  the  water  should  fail  to  run  during  said  period  of  time 
or  any  portion  thereof,  Ferrea  bound  himself  to  be  responsi- 
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ble  and  liable  for  all  damages  sustained.  And  the  breach 
assigned  in  the  Passalaqna  sait  was  that  Ferrea  had  broken 
his  covenant  in  failing  to  supply  Passalaqua  with  the  stream 
of  water  for  the  purpose  of  irrigation  upon  said  demised 
lands  during  the  term  for  which  said  lands  were  demised; 
and  the  recovery  was  for  loss  sustained  on  the  49  acres. 

Assuming,  therefore,  that  the  supply  of  water  was  the 
same  in  both  suits,  yet  the  covenants  were  not  the  same  and 
the  causes  of  action  were  di£ferent.  In  this,  the  cause  of 
action  was  to  recover  damages  sustained  by  reason  of  the 
failure  to  supply  water  for  irrigating  twenty-five  acres  of 
land.  In  that,  the  cause  of  action  was  to  recover  for  the  loss 
sustained  by  reason  of  the  failure  to  supply  the  same  quan- 
tity of  water  for  the  irrigation  of  forty-nine  acres;  and  the 
recoverv  was  of  the  damages  assessed  on  that  basis.  But 
that  did  not  include  as  a  distinct  fact  the  damages  sustained 
on  twenty-five  acres.  The  question  of  the  damages  done  to 
the  "  premises"  of  Ferrea  at  the  date  of  the  covenant  to  him 
by  Chabot,  was  not  raised,  tried  or  determined  in  that  ac- 
tion. It  was  raised,  for  the  first  time,  in  this  case.  It  was, 
therefore,  only  an  incidental  or  collateral  fact  to  the  Passa- 
laqua case;  it  was  not  a  fact  found,  or  necessary  to  be  found, 
in  that  case.  But  the  rule  is  well  settled  that  a  judgment  is 
not  evidence  of  any  matter  incidentally  comizable  in  the 
action,  in  which  it  was  rendered,  or  collateral  to  it,  or  infer- 
able from  it  by  argument,  or  which  rests  in  evidence.  When 
a  judgment  in  one  action,  says  the  Supreme  Court  of  the 
United  States,  is  offered  in  evidence  in  a  subsequent  action 
between  the  same  parties  upon  a  different  demand,  it  oper- 
ates as  an  estoppel  only  upon  the  matter  actually  at  issue 
and  determined  in  the  original  action  (Davis  v.  Brown,  94 
XT.  S.  423);  and  in  Bussdl  v.  Place^  id.  60o,  it  is  said:  A  judg- 
ment of  a  Court  of  competent  jurisdiction,  upon  a  question 
directly  involved  in  one  suit,  is  conclusive  as  to  that  ques- 
tion in  another  suit  between  the  same  parties;  but  to  this 
operation  of  the  judgment  it  must  appear,  either  upon  the 
face  of  the  record,  or  be  shown  by  extrinsic  evidence,  that 
the  precise  question  was  raised  and  determined  in  the  former 
suit.  If  there  be  any  uncertainty  on  this  head  in  the  record, 
the  whole  subject-matter  of  the  action  will  be  at  large  and 
open  to  a  new  contention,  unless  this  uncertainty  be  removed 
by  extrinsic  evidence  showing  the  precise  point  involved  and 
determined.  To  the  same  effect  are  CromweU  v.  County  of 
Sac.jid.  351;  Qanvood  v.  Oarwood,  29  Cal.  515;  FuUonv. 
Hardony  20  id,  450;  Nims  v.  Vdughriy  40  Mich.  356;  Jacobson 
V.  MiOer,  41  id.  90. 
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The  judgmeDt-roU  in  Pasmlaqua  v.  Ferrea  was,  therefore, 
inadmissible  as  evidence  to  prove  the  averment  of  damaga; 
and  as  there  is  no  evidence  in  support  of  the  finding  that  uie 
plaintiff  sustained  $10,000  damages,  by  reason  of  the  breach 
of  the  covenants  of  the  defendant  Chabot,  the  judgment 
must  be  reversed. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

We  concur:  Boss,  J.,  McKinstry,  J. 


In  Bank. 


[Filed  June  27,  1883.] 
No.  7468. 
MILLABD,  Eespondent,  v.  TEE  TEEN  et  al.,  ApI»ellantb. 

HnmciPAi<  CouBT  of  Appsals — Tbahbfsbs  fboic  Gounrr  Oomtr.  An  oid«r 
transferring  a  case  from  the  County  Court  to  the  Municipal  Goazt  of 
Appeals  is  unnecessary.  The  Act  creating  the  Municipal  Comi  of 
Appeals  operates  a  transfer. 

Undsbtasinos  on  Appbal — LiABiiiiTiBS  OP  SmtBTiBS.  The  ondertakingB  on 
appeal  from  the  Jnstices*  Conrt  were  to  abide  the  jadgment  of  the 
County  Court,  Held,  the  sureties  are  liable  upon  the  jadgment  nn- 
dered  by  the  Municipal  Conrt  of  Appeals. 

Appeal  from  Superior  Court,  San  Francisco. 

X.  Quint  for  respondent. 
^^tee  dh  BoaU  for  appellants* 

By  the  Court  (Thornton  and  MgEee,  JJ.,  dissenting): 

Woon  Ah  Wah  commenced  an  action  in  a  Justices'  Court 
of  the  city  and  county  of  San  Francisco  against  Wood  iii 
Chin  and  two  others.  Such  proceedings  were  had  therein 
that  on  the  2l8t  of  April,  1879,  the  plaintiflf  recovered  a 
j  udgment  against  the  defendants  for  1296  damages  and  1^ 
costs.  On  the  same  day  the  defendants  gave  notice  of  ap* 
peal,  and  filed  an  undertaking  on  appeal,  in  the  sum  of  $760, 
with  Lee  Tou  and  Ah  Yung  as  sureties,  which  recited  the 
judgment  and  the  desire  of   the  defendants  of  appealing 
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iherefrom  to  the  County  Court  of  the  citj  and  county  of 
Sivn  Francisco,  and  was  conditioned,  that  if  the  defendants 
should  pay  the  amount  of  said  judgment  and  all  costs,  and 
obey  any  order  the  said  County  Court  might  make,  if  the 
appeal  be  withdrawn  or  dismissed,  or  pay  the  amount  of  any 
juagment  and  all  costs  that  might  be  recovered  against  the 
appellants  in  the  said  County  Court,  etc.  On  the  30th  of 
April,  1879,  the  said  defendants  filed  another  undertaking  of 
the  same  import,  with  Yee  Teen  and  Luey  Sing  as  sureties. 
The  case  was  subsequently,  in  September,  1879,  tried  in  the 
Municipal  Court  of  Appeals,  and  judgment  rendered  in  favor 
of,  the  plaintiff  and  against  the  defendants  for  1295  and 
costs.  jPayment  of  the  amount  of  the  judgment  was  de- 
manded of  the  defendants  and  of  the  sureties,  and  payment 
was  refused;  thereupon  this  action  was  commenced  in  the 
Superior  Court,  on  the  understanding,  against  the  sureties, 
in  which  action  judgment  was  rendered  in  favor  of  the  plaint- 
iff herein  (assignee  of  the  plaintiff  in  the  former  action)  for 
$444.13  and  costs.  It  does'  not  appear  that  any  order  was 
made  for  the  transfer  of  the  case,  after  being  appealed,  from 
the  County  Court  to  the  Municipal  Court  of  Appeals;  it 
appears  merely  that  the  case  was  appealed  to  the  County 
Court,  that  it,  by  some  means,  ^ot  into  the  Municipal  Court 
of  Appeals,  was  there  tided,  and  there  judgment  was  ren- 
dered. 

The  appellants  do  not  question  the  constitutionality  of  the 
Act  of  April  1,  1878,  creating  the  Municipal  Court  of  Ap- 
peals: but  they  contend  that  that  Court  did  not  acquire  juris- 
diction of  the  appeal  for  the  reason  that  there  was  no  order 
made  by  the  County  Court  transferring  th^  action  to  the 
Municipal  Court  of  Appeals  for  trial.  In  Davis  v.  Superior 
Courts  No,  8577,  it  was  held  that  no  order  was  necessary; 
that  the  Act  itself  operated  such  transfer. 

It  is  urged  that  as  the  undertakings  were  to  abide  the 
jud^ent  of  the  County  Court,  as  that  Court  has  rendered 
no  judgment,  the  sureties  have  incurred  no  liability.  The 
giving  of  the  notice  of  appeal  and  the  undertaking  were 
means,  processes,  by  and  through  the  use  of  which  the  ap- 

{>ellants  were  empowered  to  have  a  re-trial  of  the  case.  The 
aw  provided  for  the  appeal  to  be  taken  to  the  County  Court; 
being  so  taken,  the  other  Court  had  authorilr  by  the  terms 
of  the  Act  creating  it  to  hear  the  case  and  determine  it;  it 
was  a  hearing  and  determination  on  appeal  that  the  defend- 
ants desired,  and  that  hearing  and  determination,  in  a  method 
provided  by  law,  has  been  had. 
The  judgment  is  affirmed. 
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In  Bane. 


[Filed  June  6,  1883.1 

No.  7325. 

STEATBfflBN,  Appellant,  v.  DAKIN  et  al.,  Bespondentb. 

PbAOIIOB — ^ApPSAIi — BbtISWABLB  ObDBBS — PSBSUMPTIOMB — JUDOMBIIT-BOLL . 

There  being  in  the  transcript  no  bill  of  exceptions  or  statement  on 

appeal  and  making  the  motion  and  order  dismissing  a  motion  for  new 

trial  a  part  of  the  record,  the  Talidity  and  regularity  of  the  order  of 

dismissal  is  not  reriewable. 
Id.     On  an  appeal  from  the  judgment  an  order  denying  a  motion  to  strike 

out  parts  of  an  answer  is  no  part  of  the  judgment-roU  and  is  not 

reviewable. 
Id.    The  demurrer  and  order  oyerruling  it  are  parts  of  the  judgment-roll  and 

reriewable  on  appeal  from  the  judgment. 

Appeal  from  Superior  Court,  San  Francisco. 

W.  H.  AUen  for  appellant. 

O.  F.  dh  W.  H.  Sharp  for  respondents. 

McEee,  J.,  delivered  the  opinion  of  the  Court: 

Judgment  was  given  and  .entered  for  the  defendants  in 
this  case  on  November  14,  1879.  Within  ten  days  after  the 
entry  of  the  same,  the  plaintiff  gave  notice  of  his  intention 
to  move  for  a  new  trial,  upon  the  grounds  of  insufficiency  of 
the  evidence  to  iustify  the  decision,  and  errors-of-law  occur- 
ring at  the  trial.  The  notice  designated  that  the  motion 
would  be  heard  on  ''  a  proposed  statement  to  be  served  with 
the  notice."  It  appears  that  a  statement  was  settled  Decem- 
ber 31,  1879;  but  the  plaintiff,  claiming  that  the  settlement 
had  not  been  made  according  to  law,  gave  notice  of  a  motion 
based  on  an  affidavit,  for  a  re-settlement  of  the  statement 
That  motion  was  heard  and  denied.  Meanwhile  the  defend- 
ants gave  notice  of  a  motion  to  dismiss  the  plaintiff's  motion 
for  a  new  trial  upon  the  ground,  among  others,  that  the 
Court  had  settled  the  statement  and  ordered  it  to  be 
engrossed  by  the  plaintiff,  as  the  moving  p&rty,  and  that  he 
haa  willfully  disobeyed  the  order.  This  motion  was  heard 
and  granted;  and  from  the  order  of  dismissal  and  the  judg- 
ment the  plaintiff  appeals. 

In  the  transcript  there  is  no  bill  of  exceptions,  no  state- 
ment on  appeal,  and  no  papers  identifiable  as  the  papers 
used  on  the  hearing  of  the  motion  to  dismiss.  That  being 
the  condition  of  the  record,  the  validiW  and  regularity  oi 
the  order  of  dismissal  is  not  reviewable  on  appeal.    The 
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presamption  is  that  the  order  was  properly  made,  and  in  the 
absence  of  a  bill  of  exceptions  or  statement  on  appeal  mak- 
ing the  motion  and  order  part  of  the  record  of  the  case,  that 
presumption  is  conclusive.     (Nash  v.  Harris,  57  Cal.  242.) 

On  the  appeal  from  the  judgment  the  errors  assigned  are : 
' '  That  the  Court  denied  a  motion  made  by  the  plaintiff  to 
strike  out  parts  of  the  defendants'  answer,  and  also  over- 
ruled a  demurrer  to  the  answer."  But  the  motion  and  order 
denjriug  the  motion  are  no  part  of  the  jud^ent-roU,  and  as 
the  appellant  has  not  made  them  part  of  we  record  by  bill 
of  exceptions  or  statement  on  appeal,  the  ruling  of  the  Court 
is  not  reviewable  on  an  appeal  on  the  judgment-roll.  (Abbot 
V.  Douglass,  28  Cal.  295;  Vouglass  v.  bakm,  46  id,  49). 

The  demurrer  and  order  thereon  are  parts  of  the  judg- 
ment-roll; but  we  see  no  prejudicial  error  in  overruling  the 
demurrer.  The  several  defenses  as  pleaded  were  sufficient 
to  sustain  the  judgment. 

Judgment  and  orders  affirmed. 

We  concur:  Boss,  J.,  McKinstry,  J.,  Myrick,  J.,  Sharp- 
stein,  J.  f 


Depabtment  No.  1. 


[Filed  June  23,  1883.] 
No.  8143. 

HALET,  Eespondent,  v.  NUNAN,  Appellant. 

DniUBBXB — OoMBSHT — Appxai< — G0NYBB8ION.  Where  a  demnrrer  has  been 
oyemiled  at  the  reqnest  of  the  demurring  party,  he  will  not  be  heard, 
on  appeal  from  the  judgment,  to  qneation  the  oorreotnessof  the  mling. 

O0KTXB8ZOM — OwNVBSHiP — FiKDiNO.  A  finding  '*that  the  plaintiff  was  the 
owner  and  in  possession  of  the  property  on  the  day  that  the  defendant 
seized  npon  it,  and  removed  it  from  her  possession,"  is  a  finding  of 
ownership  in  the  plaintiff. 

Appeal  from  Superior  Court,  San  Franoisco. 

jP.  M.  Busted  for  respondent, 
M.  (7.  Hassett  for  appellant. 

MoKee,  J.,  delivered  the  opinion  of  the  Court: 
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Aotion  to  recover  damages  for  the  conversion  of  personal 
property.  Upon  motion  of  defendant's  attorney,  a  general 
demurrer  to  tne  complaint  was  overruled,  with  leave  to  answer. 
Yet  it  is  now  contented  that  the  Court  erred  in  overmling 
the  demurrer.  But  where  a  demurrer  has  been  overruled  at 
the  request  of  the  demurring  party,  he  will  not  be  heard,  on 
an  appeal  from  the  judgment  entered  in  the  case,  to  question 
the  correctness  of  the  ruling.  (Coryell  v.  Cain^  16  Cal. 
568;  Mecham  v.  McKay,  37  id.  154.) 

The  answer  filled  by  the  defendant  contained  specific 
denials  of  all  the  allegations  of  the  complaint.  Upon  the  is- 
sues raised  the  Court  found  that  the  plaintiff  was  the  owner 
iind  in  possession  of  the  property  at  the  time  of  its  seizure 
by  the  defendant;  and  that  tne  defendant  wrongfully  seized 
the  property  and  converted  it  to  his  own  use.  But  there 
was  an  amended  answer,  which  contained,  besides  specific 
denials  of  the  allegations  of  the  complaint,  affirmative 
averments  that  the  defendant,  as  Sheriff  of  the  Gitv  and 
County  of  San  Francisco,  seized  the  property  and  sold  it,  as 
the  property  of  one  A.  Husted,  to  satisfy  an  execution  in 

favor  of Bartlett  v.  HtLstedj  "and  that  at  the  time  of 

the  seizure  and  sale  the  property  was  the  individual  prop- 
erty of  A.  Husted  and  not  the  property  of  the  plaintiff." 
And  it  is  contended  that  there  is  no  finding  upon  the  issne 
raised  by  the  amended  answer  as  to  the  ownership  by  Husted 
of  the  property  at  the  time  of  the  seizure  of  it  by  the  de- 
fendant. 

The  amended  answer  is  indorsed :  **  Filed  nunc  pro  ttinc 
as  of  date  November  31,  1880."  Whether  it  was  in  the  fact 
filed  before  or  after  the  trial,  or  at  any  time  before  the  Court 
filled  its  findings,  does  not  appear.  But  assuming  that  it 
was  on  file  at  the  trial  and  raised  the  issues  which  were 
tried,  we  see  nothing  in  the  contention  that  there  is  no  find- 
ing u{)on  the  issue  of  ownership.  The  finding  is,  ''that  tbe 
plaintiff  was  the  owner  and  in  possession  of  the  property  ou 
the  day  that  the  defendant  seized  upon  it,  and  removed  it 
from  her  possession,  custody  and  control."  The  finding  is 
based  upon  the  evidence  in  the  case,  and  we  must  presume 
that  the  evidence  proved  the  fact;  and  as  the  plaintiff  was 
the  owner,  of  necessity  it  follows  that  Husted  was  not.  Tbe 
appeal  being  on  the  judgment-roll  alone,  the  presumption  is, 
there  was  no  Evidence  to  prove  that  Husted  was  the  owner. 
(Clark  V.  IVedericks,  105  U.  S.  4.)  The  finding  was  there- 
fore sufficient.     (Smith  v.  Acker,  52  Cal.  217.) 

Judgment  affirmed. 

"We  concur:  Boss,  J.,  McKinstry,  J. 
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In  Bank. 


fPiled  June  7,  1883.1 

No.  10,842. 
PEOPLE,  Plaintipp,  v.  THOMAS,  Dependant. 
By  the  Coubt  : 

The  £acts  charged  do  not  constitute  a  public  offense. 
{People  V.  Thomas^  No.  10,841.)  The  motion  in  arrest  of 
judgment  should  have  been  granted. 

cTudgment  reversed. 


Department  No.  1. 


[Filed  June  23, 1883.] 

No.  8097. 

SANFOKD,  Respondent, 

V. 

THE     CALIFORNIA    MUTUAL    FIRE    INSURANCE 

ASSOCIATION,  Appellant. 

Ihbubanos — Abssssmkivt — PouoT — FoBTBiTUBB.  The  non-payment  of  an 
aasasament  levied  against  a  member  of  a  mutual  insoranoe  company 
for  hia  proportion  of  losses  and  expenses  inoarred  by  the  company,  on 
the  plim  of  insoranoe  npon  which  the  policy  was  iBsaed,  did  not 
operate  to  forfeit  or  suspend  the  policy — such  forfeiture  or  suspen- 
sion for  non-pajrment  of  the  assessment  not  being  so  provided  by  the 
terms  of  the  policy. 

Appeal  from  Superior  Court,  San  Francisco. 

W»  8.  OoodfeHow  for  respondent. 
A.  W.  Thompson  for  appellant. 

McEee,  J.,  delivered  the  opinion  of  the  Court: 

The  only  question  in  the  case  is  whether  the  non-payment 
of  an  assessment  levied  against  amember  of  amutual  insurance 
company  for  his  proportion  of  losses  and  expenses  incurred 
by  ine  company,  on  the  plan  of  insurance  upon  which  the 
polic]^  was  issued,  operates  to  forfeit  or  suspend  the  policy. 

It  is  said  in  Lycoming  Fire  Insurance  Company  v.  Bought 
(97  Pa.  St.  415) :    *'  If  a  member  of  a  mutual  insurance  com- 
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pany  is  in  default  in  the. payment  of  an  assessment  on  his 
policy  after  due  notice,  according  to  the  by-laws  and  roles  of 
the  Company,  the  protectiog  power  of  the,  policy  is  sus- 

E ended  until  the  assessment  is  oaid.  No  recovery  can  be 
ad  for  a  loss  sustained  during  tne  continuance  of  such  de- 
fault." 

But  in  that  case  the  contract  was  made  with  reference  to  a 
by-law  of  the  Company  which  provided  that  whenever  an 
assessment  shall  have  been  made  upon  the  premium  notes 
and  the  same  is  not  paid  within  thirty  days  after  having  been 
demanded  by  the  Company  *  *  *  the  policy  of  in- 
surance given  upon  such  notes  shall  be  null  and  void  nntil 
said  assessment  shall  be  paid.  The  time  for  payment  was, 
therefore,  fixed  by  the  contract,  and  by  notice  of  the  assess- 
ment and  the  demand  for  payment,  and  the  contract  itself 
provided  for  a  forfeiture  or  suspension  of  the  policy  until 
payment. 

The  case  in  hand  differs  from  that  in  this :  there  was  no  time 
fixed  for  the  payment  of  the  assessment,  either  by  the  by- 
laws of  the  Company  or  in  the  notice  of  the  assessment  or 
the  demand  of  payment.  The  liability  of  the  plaintiff  to 
paj  the  assessment  was  therefore  the  result  of  an  obligation 
arising  from  an  independent  contract,  which  was  enforceable 
against  him  according  to  law,  and  there  was  nothing  in  the 
terms  of  the  policy  which  declared  a  forfeiture  or  suspension 
of  the  policy  in  case  of  non-payment.  On  the  contraiji 
while  the  policy  provided  that  ''all  persons  insuring  shall 
be  ratably  assessed,  and  are  bound  to  pay  their  proportion 
of  all  losses  and  expenses  happening  to  and  accruing  in  or 
to  said  Association, '  it  also  provided  for  the  cancellation  of 
the  policy  by  the  Secretary  of  the  Company  whenever  he 
deemed  advisable  *  *  *  for  non-conformance  to  the 
rules  and  regulations  of  the  Association.  That  discretion 
was  never  exercised..  There  is  no  claim  that  the  policy  was 
ever  canceled  for  non-payment  of  the  assessment. 

The  Court  found  ''that  no  notification  or  intimation  was 
at  any  time  given  by  defendant  to  plaintiff  that  the  assess- 
ment was  to  be  paid  by  or  within  any  particular  time;  and 
that  the  plaintiff  has  never,  at  any  time,  refused  to  pay  ii" 

It  follows  that  the  non-payment  of  the  assessment  wul  not 
defeat  plaintiff's  right  to  recover.  The  performance  or  non- 
performance of  an  act  does  not  involve  a  forfeiture  of  a 
policy  of  insurance  unless  it  be  so  provided  by  the  terms  of 
the  policy. 

Judgment  affirmed. 

We  concur:  Boss,  J.,  McKinstiy,  J. 
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Depabtment  No.  1. 


[Filed  June  23, 1883.] 

No.  8885. 

BUEL,  Appellant,  v.  DODGE,  Respondent. 

Aftziuyit — VmuB — ^Msbiib — Oase.  An  affidaidt  for  change  of  Tenne  affirm- 
ing that  defendant  had  "  stated  the  oase"  to  his  coonsel,  who  ad- 
▼ised.  etc.,  is  soffioient  as  an  affidayit  of  merits. 

Appeal  from  Superior  Court,  Santa  Barbara  County. 

B.  H,  laylor,  A.  Craig  and  W.  G.  Stratton  for  appellant. 
G.  Fernando  and  PUlsbury  dk  TUu8  for  respondent. 

MoKee,  J.,  delivered  the  opinion  of  the  Court: 

On  moving  for  an  order  to  change  the  place  of  xrial  in  this 
case,  defendant  filed  an  affidavit  in  which  he  affirmed  that  he 
had  stated  ''  the  case"  to  his  counsel,  who  advised  him  that 
he  had  a  meritorious  defense  to  the  same.  Objection  was 
made  that  the  affidavit  was  insufficient  as  an  affidavit  of 
merits,  because  it  did  not  appear  from  it  that  the  defendant 
to  his  counsel  ^'  had  stated  the  facts  of  the  case." 

In  Nicker8on  v.  Ihe  Galifomia  Raisin  Company y  10  Pac.  C. 
L.  J.  46,  the  party  moved  on  an  affidavit  which  contained  the 
statement  that  he  had  fully  and  fairly  stated  his  defense  in  the 
action.  That  was  held  to  be  insufficient,  and  we  said:  An 
affidavit  of  merits  ''must  show  that  the  defendant  has  fully 
and  fairly  stated  the  facts  of  the  case  to  his  counsel,  before 
the  advice  of  the  latter  could  amount  to  a  prima  fojde  show- 
ing of  merits  on  defendant's  behalf."  Upon  that,  as  the  cor- 
rect rule  of  law,  it  is  contended  that  the  affidavit  in  this  case 
was  insufficient,  and  that  the  order  changing  the  place  of 
trial  was  erroneous. 

But  a  statement  of  the  ''case"  is  the  equivalent  of  the 
statement  of  the  facts  of  the  case.  "  Case"  is  defined  to  be 
a  question  contested  before  a  Court  of  justice  in  an  action 
or  suit  at  law  or  in  equity.    (Bouv.  Law  Die. ,  "  Case.")  The 

SrimaiT  meaning  of  the  word,  says  the  Supreme  Court  of 
Tew  York,  according  to  lexicographers,  is  (xmae.  When 
applied  to  legal  proceedings  it  imports  a  state  of  facts  which 
furnishes  occasion  for  the  exercise  of  the  jurisdiction  of  a 
Court  of  justice.  In  this,  its  generic  case,  the  word  in- 
cludes all  cases,  special  or  otherwise.  {Bandolf  v.  IhaU 
hdmer^  12  N.  T.  596.)  When,  therefore,  the  defendant  averred 
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in  his  affidavit  that  he  Ixad  made  a  statement  of  the  case,  for 
the  purpose  of  obtaining  the  advice  of  his  counsel,  the  ex- 
pression necessarily  imports  that  he  had  made  a  statement 
of  the  facts  out  of  which  the  case  had  risen. 

The  affidavit  was  sufficient. 

Order  affirmed. 

We  concur:  Boss,  J.,  McEinstry,  J. 


In  Bane. 


[Filed  June  29, 1883.  J 
No.  8563. 

THE  SOUTHEBN  PACIFIC   BAILBOAD  COMPANY, 

Plaintiff, 

THE  SUPEBIOB  COUBT  OF  THE  COUNTY  OF  LOS 

ANGELES,  Dependant. 

Pbohibition — Bbuoyal  of  Oauses.  The  Supreme  Oonrt  will  not  grftot  a 
writ  to  prohibit  the  Superior  Court  from  proceeding  in  a  ease  where 
h  petition  and  bond  for  the  removid  of  the  suit  to  the  Federal  Ooutt 
has  been  filed. 

Prohibition. 

Sharpstein,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  application  for  a  writ  to  prohibit  said  Superior 
Court  from  proceeding  any  further  in  the  case  of  "Tile 
People  of  State  of  California  v.  The  /Southern  Pacific  Bailroad 
Company,"  which  was  commenced  in  said  Superior  Oonrt, 
and  afterward,  as  the  plaintiff  claims,  removed  to  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  California. 

It  appears  by  the  record  before  us  that  the  plaintiff 
herein  filed  an  answer  in  the  action  commenced  against  it  in 
said  Superior  Court,  and  afterward,  but  on  the  same  da^, 
filed  a  petition  and  bond  for  the  removal  of  said  suit  into  said 
Circuit  Court,  and  that  afterward  a  certified  copy  of  the 
record  and  proceedings  in  the  case,  and  of  the  petition  and 
bond  for  the  removal  of  said  suit  to  said  Circuit  Court  were 
filed  therein.  No  objection  was  or  is  made  to  the  snffi- 
ciency  of  the  bond. 

In  the  petition  for  a  removal  it  is  alleged  that  the  action 
is  ''  of  a  civil  nature  at  law,  and  arising  under  the  Constitu- 
tion and  laws  of  the  United  States,  and  that  the  matter  in 
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dispute  exceeds,  exclnsive  of  costs,  the  sum  and  value  of  five 
•hundred  dollars."  This  is  followed  by  more  specific  allega- 
tions as  to  the  questions  involyed  in  said  action,  from  which 
it  appears  that  it  was  brought  to  recover  taxes  alleged  to  be 
due  from  said  railroad  company  to  said  State  and  county, 
which  the  petitioner  alleges  are  illegal,  because  the  assess- 
ment on  wnich  said  taxds  are  based  was  made  in  accordance 
with  Section  10  of  Article  XIII  of  the  Constitution  of  this 
State,  which  the  petitioner  insists  violates  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States,  by  de- 
priving it,  the  petitioner,  of  its  properly  without  due  process 
of  law. 

The  Superior  Court  made  an  order  denying  the  petition. 
According  to  the  opinion  of  Blatchford,  J.,  in  Batch  v.  Ihe 
Chicago,  Sock  Mand  and  Pacific  Railroad  Convpany  (6  Blatch- 
ford, 105-117),  it  would  appear  that  this  order  was  wholly 
superfluous.  In  that  opinion  this  language  occurs:  ''Ko 
order  of  the  State  Court  for  the  removal  of  the  cause  is  nec- 
essary. The  right  of  the  defendant  to  a  removal  is  not  de- 
Sendent  on  the  question  whether  the  State  Court  does  or 
oes  not  make  an  order."  And  this  seems  to  be  in  conso- 
nance with  the  doctrine  that  the  determination  by  a  State 
Court  that  a  petition  for  the  removal  of  a  suit  to  a  Federal 
Court  is  sufficient  or  insufficient  is  of  no  practical  moment. 
(Dillon  on  Bemoval  of  Causes,  70.) 

But  it  does  not  follow  from  this  that  a  Federal  Court,  upon 
the  mere  filing  in  it  of  copies  of  the  record  of  the  State 
Court  and  the  petition  and  bond  for  removal,  acquires  juris-, 
diction  of  the  suit  in  the  full  sense  of  that  term.  For  not- 
withstanding the  filing  and  entrjr  of  a  copy  of  the  record  of 
the  suit  in  the  Federsu  Court,  it  is  the  duty  of  the  Court  to 
dismiss  or  remand  the  case  whenever  it  appears  to  its  satis- 
faction that  the  ''suit  does  not  really  and  substantially  in- 
volve a  dispute  or  controversy  properly  within  the  jurisdic- 
tion of  the  Circuit  Court. "  (Act  of  Congress  of  March  3, 
1875,  Sec.  5.)  And  unless  this  suit  is  one  ''  arising  under 
the  Constitution  or  laws  of  the  United  States,"  the  Federal 
Court  could  not  by  an^  known  process  acquire  jurisdiction 
of  it.  And  if  not  within  Federal,  it  certainly  was  within 
State  jurisdiction.  And  this  must  be  so  whether  or  not  the 
power  to  determine  the  question  of  jurisdiction  is  vested 
exclusively  in  the  Federal  Court.  The  fact  of  filing  in  that 
Court  a  copy  of  the  record  of  the  State  Court,  togetner  with 
copies  of  the  petition  and  bond  for  removal  of  the  suit,  does 
not  determine  the  question  of  jurisdiction.  For  ' '  if  it  shall 
appear  to  the  satisfaction  of  said  Circuit  Court  at  any  time 
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after  sach  suit  has  been  ^  *  removed  thereto,  that  snob 
suit  does  not  really  and  substantially  inyolve  a  dispute  ort 
controversy,  properly  within  the  jurisdiction  of  said  Circuit 
Court;  *  *  the  said  Circuit  Court  shaU  proceed  no  further 
therein,  but  shall  dismiss  the  suit  or  remand  it  to  the  Court 
from  which  it  was  removed."  It  will  thus  be  seen  that 
while  Section  3  of  the  Act  of  1876  provides  that  after  a  peti- 
tion and  bond  for  removal  of  a  suit  commenced  in  a  otate 
Court  have  been  filed  therein,  ''it  shall  be  the  duiy  of  the 
State  Court  to  accept  said  petition  and  bond,  and  proceed  no 
further  in  such  suit; '  Section  6  declares  that  upon  its  appear- 
ing that  the  suit  is  not  one  of  Federal  co^izance,  "  the 
Circuit  Court  shall  proceed  w>  further  therem.^^  And  that 
Court  will  not  take  cognizance  of  the  suit  unless  it  cMrmor 
tively  appears  by  the  record  that  the  case  is  one  within  its 
jurisdiction.     {TrurUon  v.  Notigues,  4  Sawyer,  178.) 

So  that  when  a  suit  is  remanded  to  a  State  Court  by  a 
Federal  Court  on  the  ^ound  that  the  case  is  not  one  of  Fed- 
eral cognizance,  it  is  simply  a  recognition  of  the  fact  that  the 
State  Court  did  not  lose  jurisdiction  by  reason  of  the  attempt 
to  remove  the  case  from  the  State  to  the  Federal  Court.  If 
the  State  Court  loses  its  jurisdiction  it  cannot  be  restored 
by  a  Federal  Court.  By  reading  Sections  3  and  6  of  the  Act 
of  1875  together,  ^hey  simply  provide  that,  after  one  of  the 
parties  to  an  action  pending  in  a  State  Court  has  taken  the 
proper  steps  to  remove  it  to  a  Federal  Court,  the  State  Goort 
shall  ''proceed  no  further  in  such  suit"  until  the  same  is 
,  remanded  or  dismissed  by  the  Federal  Court.  The  remoyal 
of  the  suit  to  a  Federal  Court  stays  the  proceedings  in  the 
State  Court  until  the  case  is  remanded  or  dismissed  by  the 
Federal  Coui-t.  In  Knapp  v.  Railroad  Go.  (20  Wall.  117) 
the  Supreme  Court  of  the  United  States  reversed  the  judg- 
ment, with  instructions  to  tiie  United  States  Circuit  Court 
to  remand  the  case  to  the  State  Court  "from  whence  it  was 
improperly  removed  to  the  Circuit  Court."  It  could  not 
witn  propriety  be  said  that  the  State  Court  ever  lost  its  juris- 
diction of  that  case.  It  was  a  case  within  the  jurisdiction  of 
the  State  Court,  and  not  within  the  jurisdiction  of  the  Fed- 
eral Court.  The  most  that  could  fairly  be  claimed  in  such  a 
case  would  be  that  while  it  was  pending  in  the  Federal  Goort 
the  jurisdiction  of  the  State  Court  was  in  abeyance.  In 
many  of  the  cases  it  is  said  that  upon  the  filing  of  a  proper 
petition  and  bond  in  a  State  Court  for  the  removal  of  a  suit 
pending  therein,  every  subsequent  exercise  of  jurisdiction  in 
the  case  by  such  Court  is  null  and  void,  and  every  steo(»w» 
non  judice.     But  Dillon,  after  saying  that  on  the  ming  of 
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Buch  petition  and  bond  ''the  rightftd  jurisdiction*' of  the 
State  Court  '' ceases  eotti^an^i,"  and  that  a  subsequent  judg- 
ment of  such  Court  in  the  case  would  be  erroneous^  adds: 
"'We  do  not  say  null  and  void.  Such  a  judgment  is  per- 
haps yalid  unleds  reyersed  or  set  aside. "  /(Dillon  on  Be- 
moval,  etc.  67.)  And  the  Supreme  Court  of  Wisconsin  held  in 
a  recent  case  that  such  a  judgment  was  not  null  and  void, 
but  was  valid  until  reversed  or  set  aside.  {Johnson  v.  Ike 
Brewers'  Fire  Ins.  Co.,  51  Wis.  570.) 

It  seems  to  us  that  this  case  is  somewhat  analogous  to  that 
of  The  People  v.  Whitney  (47  Cal.  584),  in  which  an  appli- 
cation for  a  writ  of  prohibition  was  based  on  the  ground 
that,  after  an  appeal  had  been  taken  from  an  order  of  the 
Distirict  Court  denying  a  motion  to  change  the  place  of  trial, 
said  District  Court  was  proceeding  in  the  cases  as  it  might, 
if  no  appeal  had  been  pending  in  this  Court.  The  applica- 
tion was  denied.  The  Court  said:  ''Conceding  that  the 
fact  that  the  petitioner  had  taken  an  appeal  to  this  Court 
from  the  order  of  the  Court  below,  denying  his  motion  to 
change  the  place  of  trial,  entitied  him  to  a  continuance  of 
the  general  cause  in  the  Court  below,  while  such  appeal  was 
pending  in  this  Court  under  Section  946  of  the  Code  of  Civil 
Procedure,  and  within  the  rule  laid  down  in  Pierson  v. 
J/cCahiU,  23  Cal.  250,  it  does  not  follow  that  the  Court  be- 
low has,  by  reason  of  the  pendency  of  such  appeal,  lost 
jurisdiction  of  the  case,  or  that  a  trial  of  the  case  pending 
the  appeal  would  be  a  proceeding  without  or  in  excess  of  the 
jarisoiction  of  the  Court  below,  m  the  sense  of  Section  1102 
of  the  Code  of  Civil  Procedure,  so  m  to  authorize  us  to 
issue  a  writ  of  prohibition  to  that  Court.'* 

In  Pierson  v.  McCahiU  supra,  it  was  held  that  an  appeal 
from  an  order  denying  a  motion  for  a  change  of  place  of  trial 
operated  as  a  stay  of  all  further  proceedings  in  the  case  in 
the  Court  below,  until  such  appeal  was  determined,  and  a 
judgment  entered  in  the  Court  below  pending  such  appeal 
was  reversed  on  the  sole  ground  that  it  was  error  for  that 
Court  to  proceed  in  the  case  while  ap  appeal  from  said  order 
was  pending  in  this  Court. 

These  two  cases  illustrate  the  difference  between  a  stay  of 
proceedings  and  a  complete  loss  of  jurisdiction.  Proceed- 
ings had  durinff  a  stay  are  erroneous  only.  Every  step  taken 
in  a  case  after  loss  of  jurisdiction  is  absolutely  void.  After 
an  appeal  a  case  may  be  remanded  by  the  appellate  Court  to 
the  Court  below  for  further  proceedings.  And  after  a  suit 
has  been  removed  from  a  State  to  a  Federal  Court,  such  suit 
may  at  any  time  be  remanded  to  the  Court  from  which  it  was 
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remoYed.  Can  it  consistently  be  said  that  in  the  case  of  an 
appeal,  if  there  be  a  stay  bond  filed,  the  Court  below  does 
not  lose  jurisdiction  of  the  case  so  as  to  authorize  the  issn- 
ance  of  a  writ  of  prohibition,  but  that  in  case  of  remoyal  of 
a  suit  from  a  State  to  a  Federal  Court  the  former  doea 
lose  jurisdiction,  so  as  to  authorize  the  issuance  of  that 
writ? 

In  Insurance  Company  v.  Pechner  (96  U.  S.  183)  it  was  held 
that  where  a  State  Court  had  once  acquired  jurisdiction  it 
might  proceed  until  it  was  judicially  informed  that  its  power 
over  the  cause  had  been  suspended.  In  that  cas^  a  State 
Court  had  refused  to  suspend  further  proceedings,  although 
a  petition  and  bond  for  removal  had  been  filed,  and  the  8a- 
preme  Court  of  the  United  States  affirmed  the  judgment  of 
the  Court  of  Appeals  of  New  York,  holding  that  as  the  peti- 
tion did  not  sto.te  facts  sufficient  to  entitle  the  petitioner 
to  a  removal  it  was  not  even  error  for  the  State  Court  to 
proceed  to  trial  and  judgment.     ''  Having  once  acanired 

Jurisdiction,  the  Court  may  proceed  until  it  is  judicially  in- 
ormed  that  its  power  over  the  case  is  suspended,*'  is  the 
language  of  the  Supreme  Court  of  the  United  States  in  that 
case.  From  which  we  infer  that  in  the  opinion  of  that  Court 
a  removal  of  a  suit  from  a  State  to  a  Federal  Court  simply 
suspends  the  power  of  the  former  to  further  proceed  in  snoh 
suit  until  it  is  remanded  or  dismissed  by  the  Federal  Court 
It  is  quite  clear  that  the  filing  of  a  petition  and  bond  in  a 
State  Court  for  a  removal  of  a  case  pending  therein  to  a 
Federal  Court  does  not  ipso  facto  confer  jurisdiction  upon 
the  latter,  and  equally  clear  that  the  State  Court  does  not 
lose  jurisdiction  until  it  vests  in  the  Federal  Court.  Con- 
ceding, then,  that  neither  the  State  Court  in  which  an  action 
is  pending  nor  this  Court  can  determine  whether  the  case  is 
one  which  can  be  removed  to  a  Federal  Court,  how  can  this 
Court  determine  that  the  power  of  the  State  Court  over  the 
cause  has  been  suspended  even  ?  Because  it  is  not  even 
error  for  a  State  Court  to  proceed  in  the  trial  of  a  case  after 
a  petition  and  bond  for  jremoval  have  been  filed  in  it,  unless 
sach  petition  shows  that  the  case  is  one  of  Federal  cog- 
nizance. {Ins.  Co.  V.  Pechner^  supra.)  In  '^Bemoval  Cases" 
(100  U.  S.  457)  the  Court  said:    '•We  fully  recognize  the 

Srinciple  heretofore  asserted  in  many  cases,  that  tne  State 
lourt  is  not  required  to  let  so  its  jurisdiction  until  a  case  is 
made  which,  upon  its  face,  snows  that  the  petitioner  can  re- 
move the  cause  as  a  matter  of  right." 

In  Bell  V.  Dix  (49  N.  T.  232)  a  petition  and  bond  for  the  re- 
moval of  a  case  from  a  State  Court  of  original  jurisdiction  to 
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a  Federal  Court  had  been  filed  and  a  motion  made  in  the  State 
Court  for  a  stay  of  proceedings,  which  was  denied.  From 
that  order  an  appeal  was  taken  to  the  Supreme  Court,  and 
from  that  Court  to  the  Court  of  Appe^s,  in  both  of  which 
the  order  denying  the  stay  was  affirmed.  In  the  opinion  of 
the  latter  Court  it  is  said:  ''The  order  of  the  Supreme 
Court,  or  of  this  Court,  granting  or  refusing  a  stay  would  be, 
in  effect,  but  the  expression  of  an  opinion  upon  the  question; 
as  neither  Court  has  the  power  to  decide  the  question  either 
way,  the  decision  would  neither  be  authoritatiye  nor  final  in 
the  premises." 

In  ex  parte  Grimball  the  Supreme  Court  of  Alabama  (8 
Cent.  Law  J.  161)  denied  an  application  for  a  writ  of  prohi- 
bition to  prevent  a  Court  of  original  jurisdiction  from  pro- 
oeeding  further  in  a  cause  after  a  petition  and  bond  for  its 
removal  had  been  filed.  The  ground  upon  which  the  refusal 
in  that  case  was  based  was  that  it  did  not  appear  that  the 
case  was  one  which  could  properly  be  removed  from  a  State 
to  a  Federal  Court. 

In  the  two  cases  last  cited,  the  highest  appellate  Courts  of 
New  York  and  Alabama,  for  different  reasons,  declined  to 
interfere  in  cases  in  which  inferior  Courts  of  those  States 
were  proceeding  with  the  trials  after  petitions  and  bonds  for 
removals  had  been  filed. 

But  it  seems  to  us  quite  clear  that  if  we  can  look  into  the 
petition  for  removal  for  the  purpose  of  determining  whether 
a  case  within  Federal  cognizance  is  presented,  the  Superior 
Court  in  which  the  case  is  pending  may  do  so,  and  if  it  can, 
its  determination  of  the  question,  whether  right  or  wrong, 
would  neither  be  without  nor  in  excess  of  its  jurisdiction. 
If,  on  the  other  hand,  neither  the  Superior  Court  nor  this 
Court  can  inquire  into  the  sufficiency  of  a  petition  filed  for 
the  removal  of  a  cause  to  a  Federal  Court,  we  do  not  see 
how  the  result  reached  in  Bdl  v.  Dix,  supra,  can  be  avoided. 
How  this  Court  can  determine  whether  a  Superior  Court  is 
proceeding  without  or  in  excess  of  its  jurisdiction,  unless 
we  are  permitted  to  inquire  whether  or  not  the  case  is  one  of 
Federal  cognizance,  passes  our  comprehension.  For,  as  be- 
fore remarked,  if  it  be  not,  a  Federal  Court  cannot  acquire 
jurisdiction  of  it.  And  if  it  takes  jurisdiction  of  such  a 
case,  and  proceeds  to  trial  and  judgment,  the  Supreme 
Court  of  the  United  States  will  reverse  the  judgment  and 
remand  the  case  to  the  State  Court  ''from  whence  it  was 
improperly  removed  to  such  Federal  Court."  (Knapp  v.  B. 
B.  Co.,  20  Wall.  117.) 

In  a  very  recent  case  the  Supreme  Court  of  Texas  affirmed 
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a  judgment  in  a  case  in  which  the  Court  below  proceeded  to 
try  a  cause  notwithstanding  the  filing  of  a  petition  and  bond 
for  its  removal  to  the  Federal  Court,  holding  that  the  State 
Court  had  the  power  to  inquire  into  the  sufficiency  of  the 
petition,  and  if  insufficient,  it  was  not  error  to  disregard  it. 
After  reviewing  the  decisions  of  the  Supreme  Court  of  the 
United  States,  the  Supreme  Court  of  Texas  says :  ''  These 
decisions  all  leave  a  discretion  with  the  State  Court  to  at 
least  pass  upon  ihe  sufficiency  of  the  case  made  by  the  peti- 
tion. They  do  not  require  that  it  should  surrender  its  juiis- 
diction  until  a  petition  complying  with  the  provisions  of  the 
statute  is  presented  to  the  Court.  *  Texas  and  Padjic  BaU- 
way  Company  v.  McAlister.  (Supreme  Court  of  Texas,  May, 
1883.  ^  ''The  Eeporter,"  Vol.  XV,  761.) 

In  Sheehy  v.  Holmes  (55  Cal.  485)  we  did  grant  an  appK- 
cation  similar  to  the  one  now  before  us.  But  in  that  case  no 
one  appeared  to  resist  the  application,  and  it  is  quite  evident 
that  the  case  received  but  little  attention  in  this  Court.  We 
do  not  think,  under  the  circumstances,  that  it  should  be  fol- 
lowed. 

Application  denied. 

We  concur:    McKee,  J.,  McEinstry,  J.,  Boss,  J. 

OONOURRINO    OPINION. 

I  concur  in  the  judgment,  for  the  reason  that  it  does  not 
appear  to  me  that  the  Superior  Court  is  acting  in  excess  of 
ite  jurisdiction.  MibioEi  J' 
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BEOKAW,  Bespondent,  v.  BUBB,  AppsiXAirr. 

By  the  Court  : 

For  the  reason  stated  in  the  opinion  filed  in  the  mattorof 
the  Iktate  of  H,  C.  Hudson,  deceased.  No.  7768,  filed  this 
day,  the  writ  is  dismissed. 
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In  Bank. 


pPiled  June  6,  1883.] 
No.  8412. 

E.  W.  DEAN,  Petitioneb, 

V. 

SUPEEIOE  COUET,  Eespondent. 

AutmBTBATioM — DiBTRXBUTioN — JuBiBDiOTioM.  The  petition  filed  herein  to 
set  aside  an  order  or  jadgpoient  settling  the  final  aoooont  of  an  exec- 
utor and  distributing  the  estate,  alleges  that  the  executor,  in  his  peti- 
tion for  settlement  and  distribution,  made  false  representations,  and 
was  guilty  of  false  privities,  by  which  the  Oourt  was  induced  to  ap- 
proTO  his  account  and  decree  distribution.  Held:  {1),  An  appeal 
lies  from  such  an  order,  and  the  petitioner  should  have  avaiU  d  him- 
self of  it  within  the  time  allowed  by  statute.  (2.).  Jf  Section  473 
O.  0.  P.  was  applicable,  application  for  relief  should  have  been  made 
in  six  months.  (3.)  The  remedy  of  petitioner  is  by  an  independent 
action  in  equity.  The  Superior  Oourt,  as  a  Oourt  of  probate,  has  no 
jurisdiction. 

Certiorari. 

B.  B.  Canfidd  for  petitioner. 

By  the  Court  : 

On  the  13th  Jnly,  1876,  the  petitioner  filed  his  final  ac- 
count and  petition  for  distribution  of  the  estate  of  H.  W. 
Dean,  deceased,  of  which  he  was  executor;  and  on  the  26th 
of  the  same  month  the  Probate  Oourt  rendered  a  decree  dis- 
charging the  executors,  releasing  theit  bond,  and  decreeing 
that  the  remainder  of  the  estate  * '  be  and  is  hereby  wholly 
set  over  and  distributed  to  Mrs.  H.  W.  Dean,"  etc.  The 
petition  of  the  executor  stated  **  that  the  real  estate  and 

Eersonal  property  described  in  the  inventory  remains  on 
and,"  and  '*said  estate  is  now  ready  for  distribution." 
The  decree  allowing  the  final  account  and  distributing  the 
estate,  after  reciting  that  the  account  ^'conteins  a  just  and 
full  account  of  all  the  moneys  received  and  disbursed  by  said 
executor  from  the  date  of  his  appointment  as  such  to  the 
said  25th  day  of  July,  a.  d.  1876  (the  day  when  the  decree 
waa  entered);  ''that  all  necessary  vouchers  were  produced 
and  duly  filed  herein;  that  the  total  amount  received  by  such 
executor  as  such  is  1232.95,  and  the  full  amount  expended 
$157.75,  leaviiig  a  balance  of  175.25  in  gold  coin;"  and  after 
other  recitals  with  respect  to  the  payment  of  debts  and  of  a 
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certain  specific  legacy,  and  as  to  the  assumption  by  the  residu- 
ary legatee  of  the  payment  of  executor's  fees,  and  the  consent 
of  the  executor  to  release  the  estate  therefrom;  and  as  to  the 
payment  of  all  other  expenses  of  administration,  proceeds: 
''And  it  further  appearing  that  the  aforesaid  final  acconnt 
embraces  all  the  moneys  received  and  paid  out  by  the  co- 
executor,  Sylvester  Trule,  and  that  he  has  ceased  to  act  as 
such  executor;  and  further,  that  said  estate  is  now  ready  for 
final  distribution,  and  that  said  account  is  entitled  to  be  al- 
lowed, and  the  Court  having  duly  considered  all  the  matters 
aforesaid :  It  is  ordered  and  decreed  that  the  said  final  ac- 
count of  E.  W.  Dean,  co-executor,  eto.,  be  and  the  same 
hereby  is,  in  all  respects  as  the  same  was  rendered  and  pre- 
sented for  settlement,  approved,  allowed  and  settled,  and 
that  both  of  said  executors,  E.  W.  Dean  and  Sylvester  Tmle, 
be  and  are  hereby  finally  and  fully  discharged  from  the  far- 
ther execution  of  their  trust,  and  their  bond  fully  exonerated, 
and  that  the  remainder  of  said  estate  be  and  is  hereby 
wholly  set  over  and  distributed  to  said  residuary  legatee, 
Mrs.  H.  W.  Dean,  otherwise  Nellie  T.  Dean." 

Section  1697  of  the  Code  of  Civil  Procedure  reads: 
''When  the  estate  has  been  fully  administered,  and  it  is 
shown  by  the  executor  or  administrator,  by  the  production 
of  satisfactory  vouchers,  that  he  has  paid  all  sums  of  money 
due  from  him,  and  delivered  up,  under  the  order  of  the 
Court,  all  the  property  of  the  estate  to  the  parties  entitled, 
and  performed  all  the  acts  lawfully  required  of  him,  the 
Court  must  make  a  judgment  or  decree  discharging  him  from 
all  liability  to  be  incurred  thereafter." 

Until  the  entry  of  a  judgment  or  decree  discharging  the 
executor,  the  trust  still  continues  in  contemplation  of  Uw, 
and  such  executor  remains  clothed  with  the  duty  and  author- 
ity of  his  office.  (McOrea  v.  Harasxthy,  61  Cal.  151;  Dohsy^ 
mUoughby,  9  Pac.  C.  L.  J.  241.) 

It  may  be  admitted,  for  the  purposes  of  this  decision 
merely,  that  if  it  appeared  from  the  decree  that  it  had  not 
been  shown  to  the  Probate  Court  **  by  satisfactory  vouch- 
ers that  the  executor  had  paid  all  sums  due  from  him,**  or 
had  not  been  shown,  to  the  satisfaction  of  the  Court,  that  he 
had  delivered  up  all  property  of  the  estate  to  the  persons 
entitled,  etc. ,  the  decree,  m  so  far  as  it  attempts  to  *'  dis- 
charge" the  executors,  would  be  void,  because  in  exoeas  of 
the  jurisdiction;  and,  being  void,  that  the  Court,  of  its  own 
motion,  or  on  motion  of  any  party  in  interest,  would  be 
authorized  to  set  aside  or  strike  from  its  records  such  invalid 
portion  of  the  decree. 
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But,  inasmuch  as  the  statute  does  not  require  that  the 
judgment  or  decree  shall  contain  copies  of  the  vouchers 
mentioned  in  Section  1697,  or  recite  the  eyidence  which  shall 
satisfy  the  Court  that  the  executor  has  delivered  all  the 
property  of  the  estate,  the  judgment  discharging  the  execu- 
tor upoD  any  construction  of  the  section  of  the  Code  is  not 
void  on  its  face  unless  it  affirmatively  appears  therefrom  it 
was  shown  to  the  Court  that  the  executor  had  not  complied 
with  the  pre-requisites  to  the  judgment. 

It  may  be  said  tiiat  every  portion  of  the  decree  before  us 
which  took  effect  at  all,  took  effect  at  the  same  moment  of 
time,  and  therefore  it  appears  the  order  discharging  the  ex- 
ecutors was  premature;  that  we  cannot  divide  the  decree  and 
hold  that,  perhaps,  the  account  was  approved,  the  order  of 
distribution  made,  the  distribution  made  in  fact,  and  after- 
ward satisfactory  vouchers  and  evidence  were  produced  by 
the  executor,  and  then  an  order  made  discharging  him. 

But' the  section  of  the  Code  does  not  provide  tiiat  the  dis- 
charge can  only  be  made  after  the  decree  of  distribution,  but 
after  the  estate  has  been  fully  administered.  It  may  be  ad- 
mitted there  must  be  an  order  of  distribution  to  support  the 
judgment  of  discharge,  but  may  not  the  two  take  effect  con- 
temporaneously ?  &  anticipation  of  the  approval  of  his 
account  and  of  a  decree  of  distribution,  the  executor  may 
have  paid  the  $75.25  to  the  residuary  legatee,  or  arranged 
with  her  for  its  application  upon  the  executor*s  fees  which 
she  was  to  pay.  As  to  the  real  estate,  if  shd  was  already  in 
actual  possession  of  it,  it  was  only  necessary  to  show  that 
fact  to  the  Court.  The  decree  does  not  recite  in  terms  that 
the  $75.25  is  ''  in  the  hands"  of  the  executor,  but  that,  de- 
ducting from  the  moneys  received  by  the  executor  the 
amount  of  the  sums  by  him  paid  out,  there  remains  a  balance 
of  $75.25.  Nor  do  we  attach  so  much  consequence  as  does 
respondent  to  the  words  in  the  decree,  '^It  further  appear- 
ing ^  ^  *  that  said  estate  is  now  ready  for  final  dis- 
tribution.'* It  would  be  equally  ready  for  the  decree  of 
distribution — ^for  the  action  of  the  Court  which  would  give 
l^al  effect  to  the  distribution — whether  the  property  had  or 
had  not  previously  been  actually  delivered  by  the  executor 
to  the  parties  who  should  be  determined  by  such  decree  to 
be  entitled  to  it.  It  may  be  that  it  was  made  to  appear  to 
the  Probate  Court  the  money  had  been  paid  or  the  property 
in  fact  distributed,  in  the  manner  in  which  the  decree  pro- 
Tided  that  it«8hould  be  distributed.  If  so,  there  is  no  reason 
why  the  decree  of  distribution  and  discharge  should  not  take 
effect  contemporaneously.     "We  cannot  say  that  the  judg- 
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ment  itself  shows  that  the  portion  of  it  discharging  the  ex- 
ecutor is  void. 

Due  notice  was  given  of  the  hearing  of  the  application  of 
the  executor  for  a  settlement  of  his  final  account  and  for  a 
distribution  of  the  estate.  The  notice  recites  that  the  ex* 
ecutor,  "having  filed  in  this  Court  his  final  accourU  and 
petition  for  distribution,  of  the  estate  of  said  deceased,"  and 
that  the  hearing  of  the  same  had  been  fixed  by  the  Court  for 
a  certain  day  and  place,  proceeds:  ''  All  persons  interested 
in  said  estate  are  notified  then  and  there  to  appear  and  show 
cause,  if  any  they  have,  why  the  said  account  should  not  be 
allowed  and  petition  granted. "  This  certainly  notified  all 
persons  interested  that  the  account  to  be  acted  upon  was  the 
''final  account"  of  the  executor. 

From  the  judgment  or  order,  as  a  judgment  or  order  set- 
tling the  final  account  of  the  executor  and  directing  distri- 
bution of  the  estate,  an  appeal  lay  to  this  Court. 

The  petition  to  set  aside  the  judgment  or  order  was  filed 
in  the  Superior,  as  successor  of  the  Probate  Court,  several 
years  after  the  same  was  entered,  long  after  the  period  had 
elapsed  within  which  the  appeal  could  have  been  taken,  and 
long  after  the  expiration  of  the  six  months  mentioned  in  Sec- 
tion 473  of  the  Code  of  Civil  Procedure.  The  prayer  that 
the  judgment  or  order  be^  set  aside  and  annulled  is  based 
upon  allegations  in  the  petition  of  false  representations  and  of 
fraudulent  practices  on  the  part  of  the  executor,  by  which 
the  Court 'was  induced  to  approve  the  account  anddeoree 
distribution. 

If  Section  473  of  the  Code  of  Civil  Procedure  was  appli- 
cable to  judgments  rendered  by  the  late  Probate  Court,  and 
a  judgment  induced  by  the  fraudulent  practices  alleged  in 
the  petition  is  one  which  may  be  relieved  against  as  one 
taken  against  the  residuary  legatee  through  her  ''mistake, 
inadvertence,  surprise  or  excusable  neglect,"  the  applioatioa 
to  the  successor  of  the  Court  which  had  rendered  the  judg- 
ment came  too  late — more  than  six  months  of  time  having 
expired.  It  was  too  late  to  ask  relief  on  motion.  If  Section 
473  of  the  Code  of  Civil  Procedure  did  not  apply  to  judg- 
ments or  proceedings  of  the  late  Probate  Court,  the  judg- 
ment or  order  became  final  in  that  Court,  subject  only  to 
appeal,  when  it  was  entered. 

If  the  judgment  or  order  was  obtained  by  the  employment 
of  frauds  or  artifices  such  as  would  juatify  a  Court  of  equity 
in  annulling  it  (upon  which  it  is  unnecessary  tp  express  an 
opinion),  the  remedy  of  the  party  aggrieved  was  by  inde- 
pendent  action  in  equity,  and  the  issuing  and  service  of  som- 
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mons  thereon.    The  matter  bad  passed  beyond  the  jurisdic- 
tion of  the  Saperior  Court  as  a  Court  of  probate. 

The  order  oi  the  6th  day  of  September,  1881,  vacating  and 
setting  aside  the  judgment  or  order  of  the  26th  day  of  July, 
1876,  approring  and  settling  the  final  account  of  the  execu- 
tor, and  distributing  the  remainder  of  the  estate  and  dis- 
eharging  the  executors,  is  hereby  annulled. 


In  Bank. 

[Filed  June  26,  1883.] 
No.  8993. 

GILMOKEi,  Besponbent, 

V. 

AMERICAN  FIEE  INSURANCE  CO.,  Appeixant. 

PmionoB  OH  AfpcaXj— DiBMiBBAL.  The  appeals  herein  were  perfected,  but 
the  Olerk's  certiflcate  showed  that  a  statement  and  bill  of  exceptions 
and  amendments  thereto  had  been  proposed,  and  that  neither  had  been 
settled.  Eeldt  the  motion  to  dismiss  ^e  appeal  for  failure  to  file 
transcript  within  forty  days  after  the  appeals  were  perfected  was  pre- 
mature.    (Bnles  2  and  4. ) 

Appeal  from  Superior  Court,  Los  Angeles  County. 

Brunson  &  Wdh  for  respondent. 
Gardiner,  Orady  and  Hawea  for  appellant. 

Bv  the  CouBT : 

lifotion  to  dismiss  appeal  on  the  ground  that  the  transcript 
was  not  filed  within  forty  days  after  the  appeal  was  perfected. 
The  facts  are  as  follows  : 

Judgment  was  entered  in  the  Court  below  in  favor  of  re- 
spondent March  17, 1882.  Defendant  moved  to  vacate  the 
judgment  and  for  a  new  trial  on  the  minutes  of  the  Court 
and  affidavits.     Its  notice  of  intention  was  filed  March  27, 

1882.  The  motion  for  a  new  trial  was  denied  January  11, 

1883.  On  March  12, 1883,  three  separate  and  distinct  notices 
of  appeal  were  served  on  respondent  and  filed,  to  wit:  a 
notice  of  an  appeal  from  the  judgment,  a  notice  of  an  appeal 
from  the  order  denying  the  motion  for  a  new  trial,  and  a 
notice  of  an  appeal  from  the  order  denying  the  motion  to 
vacate  the  judgment.  Undertakings  were  filed  in  due  form 
March  15,  1883,  and  the  appeals  were  thereupon  perfected. 

Bule  2  of  the  Supreme  Court  provides  that  a  transcript 
shall  be  filed  within  forty  days  after  the  appeal  is  perfected, 
and  the  bill  of  exceptions  and  the  statement  (if  there  be  any) 
are  settled;,  and  Bme  4  provides  that  on  motion  to  dismiss  an 
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appc^  for  failure  to  file  transcript  within  prescribed  time, 
there  shall  be  presented  the  certificate  of  the  Clerk  below 
showing  (among  other  things)  the  fact  and  date  of  filing  bill 
of  exceptions  and  the  statement  on  appeal,  if  there  be  any. 

The  Clerk's  certificate,  upon  which  wis  motion  is  based, 
does  not  show  that  there  was  or  was  not  a  bill  of  exceptioiiBi 
or  statement  filed  in  the  case.  Bat  the  appellant  has  filed  a 
certificate  of  said  Clerk,  showing  that  a  statement  and  a  bill 
of  exceptions  have  been  proposed  by  appellant,  and  that 
amendments  thereto  have  been  proposed  by  respondent, 
and  that  neither  such  bill  of  exceptions  nor  statement  hsB 
been  settled. 

Upon  these  facte  we  think  the  motions  to  dismiss  premature. 

Motions  denied. 


Abstracts  of  Recent  Decisions. 

AssiaNMBNT.  The  Supreme  Court  of  Pennsylvania  hold  that 
an  assignee  for  the  benefit  of  creditors  is  charged  prima  facie 
with  the  amount  of  the  inventory,  that  the  burden  is  upon  him 
to  relieve  himself  from  that  charge  by  showing  that  the  goods 
did  not  sell  for  the  amount  for  which  they  were  appraised. 

Seduction — Action  by  Father — Loss  op  Service.  In  an 
action  by  a  father  for  the  seduction  of  his  daughter  (a  minor), 
the  gist  of  the  action  is  the  loss  of  the  service  of  the  child,  and 
in  the  absence  of  the  proof  of  such  loss  there  can  be  no  recoveij. 
Oghorn  v.  Francis.  (Supreme  Court  of  New  Jqt&qj.  November 
Term,  1882.) 

'  Evidence*  The  Appellate  Court  of  the  First  District  of  Illinois 
hold,  where  a  baggage*master  of  a  railroad  company  that  had 
been  sued  for  the  loss  of  a  trunk,  testified  that  nickel-plated 
checks  had  never  been  used  on  through  baggage  to  his  knowl- 
edge, and  was  asked  if  his  position  was  such  that  he  would  have 
known  if  they  had  been  so  used,  that  such  question  was  unob- 
jectionable; that  the  contents  of  a  postal-card  was  improper  er- 
idence  where  it  was  the  statement  of  a  third  party  not  under 
oath,  and  not  a  party  to  the  suit. 

Criminal  Procedure — Continuance  op  Trial  through  LEOii 
Holiday — Discretion.  A  statute  of  the  State  made  Febmaij 
22d,  the  birthday  of  Washington,  a  public  holiday,  and  pre- 
scribed that  no  public  business,  except  in  case  of  necessity, 
should  be  transacted  on  that  da^.  The  defendant  was  indicted 
for  murder,  and  his  trial  was  continued  through  the  22d  of  Febru- 
ary, a  verdict  being  rendered  on  the  23d  inst.  Held,  that  the  trial 
Judge  was  necessarily  the  judge  of  the  necessity  for  continuing 
the  trial,  and  that  such  a  continuance  did  not  constitute  a  mis- 
trial. Stale  V.  Sorenson,  (District  Court  of  Bamsey  Couatj, 
Minnesota.    May  23, 1883.) 
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Vol.  XI.   Jdlt21,  July  28,  AND  Aug.  4,1888.  Nos.  22, 23, 24. 


Supreme  Court  of  GaUfomia. 


Depabtment  No.  2. 


[FUed  June  27,  1883.] 
No.  8952. 

JOHNSON,  Petitioneb, 

v. 

SUPEMOR  COURT,  Respondent. 

Pbaoticb — ^Defbkbe^Diyoboe — Contempt.  In  an  action  for  divorce  the 
defendant  cannot  be  denied  the  necessary  process  of  the  Ooorts  to 
make  his  defense  on  the  ground  that  he  was  in  contempt  for  not  obey- 
ing an  order  of  the  Court  requiring  him  to  pay  the  plaintiff  her  costs 
and  counsel  fees. 

Skbtioi  of  Osdbb.  The  delivery  to  the  defendant  of  a  copy  of  an  order 
to  pay  costs  and  counsel  fees,  while  in  another  State,  does  not  consti- 
tute a  service  for  the  purpose  of  bringing  the  defendant  in  contempt. 

Application  for  a  writ  of  mandate. 

Appeal  from  Superior  Conrt,  San  Francisco. 

T.  C.  Blakeman  for  petitioner. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 

It  appears  by  the  petition  for  the  writ  that  on  the  28th 
day  of  September,  1882,  the  wife  of  the  petitioner  com- 
menced an  action  for  divorce  against  him,  and  that  on  the 
2d  of  November,  1882,  he,  by  his  attorney,  filed  an  answer 
.to  the  complaint  denying  some  of  the  material  allegations 
thereof.  On  the  11th  of  November,  1882,  the  plaintiff's 
attorney  in  that  action  served  upon  the  defendant's  attorney 
therein  notice  of  a  motion  to  have  the  Court  allow  the 
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J)laintiff  therein  a  reasonable  sum  for  expenses  and  counsel 
ees  in  said  action.  Said  motion  was  heard  on  the  22d  of 
November,  1882,  and  an  order  was  then  made  that  the  de- 
fendant in  said  action  pay  to  the  plaintiff  therein  fifty  dol- 
lars costs  and  fifty  dollars  counsel  fees.  A  certified  copy  of 
said  order  was  sent  to  the  State  of  Missouri,  and  there  de- 
livered to  the  defendant  in  that  action,  who  is  the  petitioner 
herein.  He  has  never  complied  with  said  order.  It  is 
alleged  in  the  petition  that  the  petitioner  has  never,  at  any 
time,  during  any  of  the  {>roceedings  in  said  action,  or 
during«its  pendency,  been  within  the  State  of  California. 

On  the  2od  of  I^bruary,  after  serving  due  notice  of  his 
motion,  petitioner  applied  to  said  Superior  Court  in  which 
said  action  was  penamg  for  an  order  directing  a  commission 
to  issue  to  take  the  depositions  of  certain  witnesses  residing 
in  Missouri,  whose  names  were  stated  in  said  notice  of  mo- 
tion. The  Court  refused  to  order  such  commission  to  issue, 
on  the  ground  that  petitioner  was  in  contempt  for  not  obey- 
ing said  order  requiring  him  to  pay  plaintiff  in  said  action 
her  costs  and  counsel  fees. 

These  are.  in  substance,  the  facts  upon  which  the  peti- 
tioner bases  his  application  for  a  writ  to  compel  said  Supe- 
rior Court  to  make  the  necessary  order  for  the  issuance  of  a 
commission  to  take  the  depositions  of  his  said  witnesses. 
The  respondent  demurs  to  the  petition  on  the  ground  that  it 
does  not  state  facts  sufficient  to  entitle  the  petitioner  to  the 
writ  prayed. 

Ordinarilv,  a  person  sued  has  a  right  to  defend,  and  the 
law  has  maae  provision  for  procuring  the  testimony  of  wit- 
nesses both  within  and  without  the  jurisdiction  of  this  State. 
Whether  a  defendant  in  an  action  for  divorce  can  legally  be 
denied  the  process  which  the  law  has  provided  for  procnr- 
ing  the  testimony  of  witnesses  residing  beyond  the  jarisdio- 
tion  of  this  State,  on  the  ground  that  he  has  not  obeyed 
such  an  order  as  the  one  above  mentioned,  of  which  a  certi- 
fied copy  was  delivered  to  him  in  the  State  of  Missouri,  is 
the  question  which  the  record  presents  for  adjudication. 

Cases  are  not  rare  in  which  Courts  of  equity  have  denied 
to  parties  in  contempt  for  disobedience  of  orders  all  the 
rights  to  which  said  parties  would  otherwise  be  entitled; 
and  even  went  so  far  as  to  strike  out  the  answers  of  parties 
so  in  contempt.  But  ''  in  this  State  the  power  of  Courts  to 
punish  for  contempt  has  been  regulated  by  statute.  It  is 
provided  that  when  one  is  adjudged  guilty  of  contempt  he 
may  be  punished  by^  a  fine  of  not  exceeding  five  hundred 
doUars  and  by  imprisonment  for  not  exceeding  five  days, 
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except  when  the  contempt  consists  in  the  omission  to  per- 
form an  act  which  is  j^et  in  his  power  to  perform,  in  which 
case  he  may  be  imprisoned  until  he  have  performed  it." 
{GaUand  v.  Oalland,  44  Cal.  475.) 

The  Code  states  what  shall  constitute  a  contempt,  and 
prescribes  how  a  party  committing  it  shall  be  punished;  and 
it  provides  that  ''No  statute,  law  or  rule  is  continued  in 
force,  because  it  is  consistent  with  the  provisions  of  this 
Code  on  the  same  subject;  but  in  all  cases  provided  for  by  this 
Code,  all  statutes,  laws  and  rules  heretofore  in  force  in  this 
State,  whether  consistent  or  not  with  the  provisions  of  this 
Code,  unless  expressly  continued  in  force  by  it,  are  repealed 
and  abrogated.'^    (C.  C  P.  18.) 

In  view  of  these  provisions,  can  it  properly  be  held  that 
a  law  or  rule  which  authorized  a  punishment  for  contempt 
different  from  the  punishment  prescribed  by  the  Code  was 
not  abrogated  by  the  adoption  of  the  Code?  If  so,  what 
force  and  effect  is  to  be  given  to  the  clause  above  quoted  ? 
The  suggestion  that  a  disobedient  party,  situated  as  tlxe  peti- 
tioner is,  could  not  be  punished  in  eitlier  of  the  modes  pre- 
scribed by  the  Code,  and  would  escape  altogether  unless  he 
could  be  punished  in  some  other  way,  is  one  for  legislative 
rather  than  judicial  consideration. 

But  there  are  other  difficulties  in  the  way  of  sustaining 
the  action  of  the  respondent  herein.  It  does  not  appear 
that  there  was  any  service  of  the  order  which  the  petitioner 
failed  to  comply  with,  unless  the  delivery  of  a  copy  of  it  to 
him  in  the  State  of  Missouri  constituted  a  service.  The  six 
sections  of  the  Code  which  immediately  precede  Section 
1016  provide  several  modes  in  which  notices  and  papers  may 
be  served,  but  those  provisions  do  not  apply  to  the  service 
**  of  any  paper  to  bring  a  party  into  contempt. "  And  where 
a  party  has  an  attorney  in  an  action,  service  of  papers  to 
bring  such  party  into  contempt  cannot  be  made  upon  such 
attorney.  (C.  U.  P.  1015.)  Before  a  party  can  be  brought 
into  contempt  for  not  complying  with  an  order  of  Court, 
such  order  must  be  served  upon  him,  and  the  mere  delivery 
to  a  person  in  Missouri  of  a  certified  copy  of  an  order  made 
by  a  Court  in  this  State,  would  not  be  a  service  upon  him 
within  the  meaning  of  the  law. 

Finally,  we  do  not  think  that  the  remedy  adopted  by  the 
respondent  to  enforce  a  compliance  with  the  order  of  the 
Court  is  applicable  to  a  divorce  case.  In  this  State  ''  No 
divorce  can  be  granted  upon  the  default  of  the  defendant.'* 
(C.  C.  130.)  The  policy  of  the  law,  doubtless,  is  that  a  di- 
vorce shall  not  be  granted  until  after  a  fair  and  full  hearing 
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of  all  the  material  and  relevant  testimony  which  either  party 
may  be  ready  or  willing  to  introduce  npon  the  issues  raised 
by  the  pleadings.  It  cannot  be  granted  '^upon  the  uncor- 
roborated statement,  admission  or  testimony  of  the  parties.** 
But  if  the  position  of  the  respondent  be  tenable,  a  divorce 
can  be  granted  in  a  case  in  which  a  defendant  is  denied  the 
privilege  of  introducing  competent  evidence  to  disprove  all 
the  material  allegations  of  the  complaint.  And  we  are  not 
advised  that  the  petitioner,  who  has  denied  all  the  material 
allegations  of  the  complaint  filed  against  him,  may  not,  if 
an  opportunity  is  afforded  him,  fully  establish  his  defense 
by  competent  proof.  To  deprive  him  of  that  opportunity 
in  a  divorce  case,  in  which  ne  is  defendant,  would,  in  onr 
opinion,  be  to  contravene  the  plain  policy  of  the  law. 

Let  the  writ  issue  as  prayed. 

I  concur:  McEee,  J. 

OONGUBBING  OPINION. 

I  concur  in  the  conclusion  reached  in  the  foregoing  opin- 
ion, on  the  last  ground  stated  in  it. 

Thornton,  J. 

Depabtment  No.  1. 


[Filed  June  14,  1883.] 
No.  8829. 

WILKINS,  Appellant,  v.  DEGINER  et  al.,  Bespondknts. 

Obanoe  01*  YinuE — Affidatit  of  Mbbit«. 

Appeal  from  Superior  Court,  Santa  Barbara  Counfy. 

A.  A,  Oglesby  for  appellant. 
N.  J.  Graves  for  respondents. 

By  the  Ooubt  : 

When  the  action  is  not  one  of  those  mentioned  in  Sections 
392-3  of  the  G.  C.  P.,  and  the  defendant  resides  without  the 
county  where  it  has  been  commenced,  it  is  the  right  of  the 
defendant,  upon  satisfying  the  Court  of  his  residence,  tohsTe 
the  place  of  trial  changed,  if,  at  the  time  he  appears  and 
answers,  or  demurs,  he  files  an  affidavit  of  mente  and  de- 
mands in  writing  that  the  trial  be  had  in  (he  proper  county. 
(C.  C.  P.  396.) 

The  affidavit  of  merits  was  sufficient. 

Order  affirmed. 
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Department  No.  1. 


[FUedJone  16«  1883.1 

No.  7977. 

HUNT,  Executor,  Appellant,  v.  FBIEDMAN,  Respondent. 

BMUXomo  Tbust.  A  resQlting  tnist  miut  grow  oat  of  the  f  aota  existing  at 
the  time  of  the  conyeyance,  and  cannot  grow  oat  of  a  mere  parol 
agreement  sabseqaently  made  that  the  porohaee  shall  be  for  the  benefit 
of  another. 

DacobABATroic  of  Tbitbt.  The  intention  to  declare  a  trosi  mast  be  clear. 
HMf  That  the  facts  and  droamstanoes  of  this  -case  do  not  establish 
one. 

Appeal  from  Snperior  Court,  San  Francisco. 

W.  H.  Sharp  and  McAllister  dt  Bergin  attorneys  for  ap- 
pellant. 

BctAnson^  Olney  dt  Byrne  attorneys  for  respondent. 

MoEbs,  J. ,  delivered  the  opinion  of  the  Conrt : 

On  the  16th  of  January,  1872,  J.  S.  Friedman,  in  an  action 
wherein  he  was  plaintiff  and  Peter  Donahue  and  others  were 
defendants,  recovered  judgment  for  the  possession  of  certain 
lands  and  premises  in  the  city  and  county  of  San  Francisco. 
The  judgment  was  affirmed  by  the  Supreme  Oourt  of  the 
State  on  the  4th  day  of  February,  187o,  an^  ultimately  by 
the  Supreme  Court  of  the  United  States,  by  the  dismissal 
of  an  appeal  taken  to  that  Court  (92  U.  S.  723);  after  which 
Friedman  was  restored  to  the  possession  of  the  lands.  On 
the  5th  day  of  January,  1878,  Friedman,  in  an  action  wherein 
he  was  plaintiff  and  Alexander  Austin  defendant,  also  re- 
covered a  money  judgment,  as  compensation  for  some  por- 
tion of  the  lands  recovered  by  the  former  judgment,  which 
had  been  taken  by  the  ciiy  of  San  Francisco  for  a  public 
park,  and  the  amount  of  the  judgment  was  paid  over  to  him 
on  the  22d  of  January,  1878. 

In  the  lands  and  monevs  recovered  by  these  judgments, 
W.  H.  Sharp  claimed  to  be  the  equitable  owner  of  an  undi- 
vided one-third  interest,  which  he  transferred  to  George  H. 
Sharp,  the  testator  of  the  appellant,  who  brought  this  action 
to  have  Friedman  declared  a  trustee  for  his  benefit  of  such 
interests,  upon  the  grounds,  as  urged  upon  the  argument  of 
the  case  on  appeal,  that  a  resulting  trust  for  the  oenefit  of 
W.  H.  Sharp  arose  out  of  the  transaction  between  him  and 
Friedman,  by  which  the  latter  purdhased  and  acquired  the 
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title  to  the  lands,  and  tbat  he  afterward  executed  a  decla- 
ration of  trust  for  the  benefit  of  the  former. 

But  the  only  allegations  of  trust  specified  in  the  complabt 
are :  ''That  during  the  several  periods  of  time  hereinbefoie 
alleged,  said  defendant,  Friedman,  held,  and  still  holds,  in 
trust  for  plaintiff,  the  legal  title  for  the  interest  of  the  plaint- 
iff and  his  predecessor  in  the  several  parcels  of  land;  that 
on  May  27,  1870,  defendant,  Friedman,  did  duly  execute  and 
acknowledge  in  writing  that  W.  H.  Sharp  was  the  equitable 
owner  and  entitled  to  an  undivided  one-third  part  in  and  to 
the  same."  This  is  but  a  statement  of  an  express  trust. 
Yet,  under  these  allegations,  evidence  was  given  of  the  pur- 
chase by  Friedman,  and  of  the  arrangement  between  him- 
self and  W.  H.  Sharp  for  the  prosecution  of  litigation  for 
recovery  of  the  lands. 

The  defendant  testified  that  he  purchased  and  acquired 
title  to  the  lands  in  his  own  name  for  himself  alone;  that 
the  purchase  was  not  made  for  the  benefit  of  himself  and 
Sharp,  nor  did  Sharp  contribute,  or  agree  to  contribnte, 
either  money  or  services  for  the  purchase;  that  after  he  had 
purchased  the  lands  with  his  own  money  and  obtained  his 
deed,  he  consulted  with  Sharp  as  to  the  validity  of  the  title 
and  the  prosecution  of  a  suit  to  recover  possession  of  the 
lands,  and  retained  Sharp  to  bring  suit  for  possession,  and 
to  prosecute  it  to  a  successful  issue,  for  which  he  agreed  to 

five  him  an  undivided  one-third  interest  in  the  recoveiy. 
Fnder  that  i^eement  Sharp  brought  the  action,  and  con- 
ducted the  litigation  in  which  he  recovered  a  judgment  in 
December,  18o9;  but  that  judgment  was  set  aside  in  March, 
1871,  and  Friedman,  having  become  dissatisfied  with  Sharp 
for  delay  in  the  prosecution  of  the  suit,  employed  other 
attorneys.  After  that  Sharp  took  no  active  part  in  the  liti- 
gation. The  other  attorneys  prosecuted  the  suit  to  final  re- 
covery. 

Between  the  testimony  of  Friedman  and  that  of  W.  H. 
Sharp,  there  is  a  substantial  conflict.  But  the  Court  found 
that  ''the  plaintiff  never  did  have,  by  himself  or  tenants,  or 
those  through  whom  he  claims  any  possession  or  occupation 
of  said  premises,  or  any  part  thereof,  as  tenants-in-common 
or  otherwise,  and  there  is  no  evidence  that  plaintiff,  or  any 
person  under  whom  he  claims,  ever  had  any  interest  in  said 
premises,  or  any  part  thereof,  either  legal  or  equitable. 

''4.  The  defendant,  Friedman,  on  the  21st  day  of  Jana- 
ary,  1878,  received  the  sum  of  $48,265.72  for  and  on  account 
of  his  interest  in  the  land  described  in  the  pleadings  herein 
taken  for  a  public  park,  but  there  is  no  evidence  to  show 
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that  plaintiff  eyer  had  any  interest  in  said  money  or  the  land 
so  taken  for  a  park,  or  that  the  action  against  Alexander 
Austin,  mentioned  in  the  amended  complaint,  was  in  any  re- 
spect for  plaintiff's  benefit."  And  we  cannot  say  that  the 
Court  erred  in  basing  its  findings  of  fact  npon  the  evidence 
given  by  the  defendant.  Upon  that  evidence  it  is  clear  that 
the  lands  were  not  acquired  by  the  services  of  plaintiff  and 
the  money  of  the  defendant.  The  latter  purchased  with  his 
own  money,  for  himself,  and  not  under  any  agreement  with 
Sharp  at  the  time  of  purQhasing,  or  taking  his  deed,  and 
there  was  no  resulting  trust  in  the  acquisition  of  the  prop- 
erty for  the  benefit  oi  Sharp;  nor  did  any  arise  out  of  tne 
subsequent  arrangement  between  himself  and  Sharp  as  to 
the  prosecution  of  litigafion  for  the  recovery  of  the  land.  A 
resulting  trust  must  grow  out  of  the  facts  existing  at  the 
time  of  the  conveyance,  and  cannot  grow  out  of  a  mere  parol  /  -  y 
agreement  that  the  purchase  g^ll^bAfgr^hfi  b^^ij^^^f  an^  L  3  X* 
other.  (Roberta y.  Ware, 40  Cal.^^;  jSieefey^Steere/K^ohnsr  ^ 
Ch.,  p.  1;  Bobertaon  v.  Robertson,  9  Watts,  32.) 

The  document  relied  on  as  a  declaration  of  trust,  is  as 
follows: 

"  Bec'd,  San  Francisco,  May  27,  1870,  of  Wm.  H.  Sharp, 
Esq.,  three  hundred  and  sixty-eight  60-100  dollars,  being  his 
^D^rtion  of  his  tax  and  outside  land  assessment.  t3  be 

Eaia  by  me  to  Alexander  Austin,  Tax  Collector.     The  land 
nown  as  the  Fleischaker  Tract. 

Jos.  S.  Friedman." 
Admitting  that  no  particular  phraseology  is  necessary  for 
the  purpose  of  raising  a  ti*ust,  yet  the  intention  to  declare 
one  must  be  clear.  Kow  the  document  merely  relates  to  a 
tract  of  land  known  as  the  Fleischaker  Tract,  and  to  the 
receipt  of  a  sum  of  money  by  Friedman  from  Sharp  for  the 
purpose  of  paying  the  latter's  proportion  of  the  ''tax  and 
outside  land  assessment"  upon  the  tract.  It  is  a  coincident 
circumstance  that  the  lands  in  controversy  were  parts  of  the 
Fleischaker  Tract,  and  that  the  receiptor  had  a  suit  pend- 
ing for  the  recovery  of  these  lands,  wnich  the  person  from 
whom  he  obtained  the  money  was  then  prosecuting  for 
their  recovery.  But  at  the  same  time  it  was  admitted  that 
Sharp  had  other  interests  in  the  same  general  tract.  And 
aU  the  circumstances,  in  connection  with  the  receipt,  tended 
to  show  that  the  transaction  related  to  Sharp's  individual 
interests  in  the  tract,  and  not  to  those  claimed  and  re- 
covered by  Friediiian  in  his  suit. 

Besides,  the  evidence  showed  that  the  original  agreement 
between  Sharp  and  Friedman  for  the  prosecution  of  the  suit 
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had  been,  before  the  execution  of  the  receipt,  suspended,  \rj 
an  agreement  to  pay  Sharp  $6,000,  instead  of  an  interest  in 
the  lands,  for  his  services.  And  as  the  services  were  ren- 
dered upon  that  agreement,  it  could  not  be  made  to  serve  as 
the  basis  for  an  equitable  interest  in  the  lands. 

On  its  face,  the  document  itself  does  not  manifest  andpiove 
a  trust.  By  it  no  lands  are  described,  no  interest  is  conveyed, 
nor  does  the  evidence  in  the  case  show  that  it  was  the  inten- 
tion of  the  parties,  in  executing  the  document,  to  recognize 
on  the  part  of  Friedman  that  Sharp  had  any  interest  in  the 
lands  which  Friedman  was  attempting  to  recover. 

Judgment  and  order  affirmed. 

We  concur:  Boss,  J.,  McEinstry,  J. 


In  Bank, 


[Filed  June  7, 1883.  | 

No.  10,841. 
PEOPLE,  Bespomdeivt,  v.  THOMAS,  Appellant. 

GxxifniAZi  Law — ^Attempt  to  Suboan  Pbbjubt.  "Atiemptiiig  to  rabon 
perjorj  "  U  not  the  generio  name  of  any  class  of  offenses;  and  the 
information  giving  this  appeUation  and  not  stating  facts  nocoaMiily 
constitating  a  crime,  hM  demurrable. 

Appeal  from  Superior  Court,  Shasta  County. 

A.  G.  Ferguson  for  appellant. 
AUomey  Oenercd  for  respondent. 

By  the  Coubt  : 

The  demurrer  to  the  information  should  have  been  soar 
tained.  The  information  neither  gives  the  legal  appeUatioQ 
of  any  crime,  nor  states  facts  necessarily  constituting  a 
crime.  ''Attempting  to  suborn  perjury  "  is  not  the  generic 
name  of  any  class  of  offenses.  There  is  nothing  stated  to 
indicate  that  the  act  of  defendant  would  have  resulted  in  a 
subornation  of  a  witness  if  it  had  not  been  frustrated  by 
extraneous  circumstances  (1  Whai  ton's  Cr.  L.  181);  or 
that  the  testimony  which  defendant  tried  to  have  given  was 
material  to  the  issue;  or  that  he  did  not  believe  it  to  be  tme, 
or,  indeed,  what  was  the  testimony  he  asked  any  person  to 
give. 

Judgment  and  order  reversed,  with  direction  to  the  Govt 
below  to  sustain  the  demurrer  to  the  information. 
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In  Bank. 


[Filed  June  16.  1883.] 

No.  8212. 

THE    CITY   AND   COUNTY   OF   SAN    FRANCISCO, 

Appellant, 

V. 

SPRING  VALLEY  WATER  WORKS,  Respondent. 

CoBPOBAxioH — Taxbb— Oapitaii  Stoox— Oapztaii.  Action  for  aaseBsmente 
for  taxes  on  "capital"  and  "capital  stock"  of  defendant  corpora- 
tion. By  an  agreed  statement  it  appeared  defendant  did  not  on  th<^ 
first  Monday  of  March,  1877,  or  on  ttie  first  Monday  of  March,  1878, 
or  at  any  time  during  the  fiscal  years  1877-8,  1878-9,  own,  or  have  in 
its  possession,  or  nnder  its  control,  any  of  the  shares  of  the  capital 
fttook  of  the  defendant,  but  all  the  shares  of  capital  stock  of  said  de- 
fendant were,  on  sach  dates,  and  throughout  snch  fiscal  years,  own^d 
and  held  by  persons  other  than  the  defendant.  Further,  all  the 
tangible  real  and  personal  property  of  every  kind,  held  by  or  belong- 
ing to  defendant.  In  the  city  and  coanty  of  8an  Francisco^  or  else- 
where, was  assessed  to  defendant  for  the  fiaoa}  years  1877-8  and  1878-9, 
for  eily  and  connty  and  State  purposes,  and  such  assessments  were 
fnlly  paid.  EM,  upon  the  authority  of  People  ▼.  NoHoncUGold  Bank 
(51  Oal.  609)  that  the  assessments  are  invalid. 

Appeal  from  Superior  Goort,  San  Francisco. 

e/.  P.  BeU  for  appellant. 
Fox  dt  Kellogg  for  respondent. 

McKinbtby,  J.,  delivered  the  opinion  of  the  Court: 

By  the  revenue  law  of  1861  (Stats.  1861,  p.  420)  all  prop- 
erty was  taxable;  and  <bv  its  5th  section,  the  term  ''  per- 
sonal property'*  was  declared  to  include  "  the  capital  stock 
of  all  corporations."  The  16th  section  of  the  Act  of  1861 
provided:  **The  owner  or  holder  of  any  stock  *  *  in 
any  incorporated  company  or  association,  the  entire  capital 
of  which  is  invested  m  property  which  is  assessed,  or  the 
capital  of  which  is  assessed,  shall  not  be  assessed  individu- 
ally for  his  stock  in  such  company  or  association.  The  13th 
section  required  that  the  Assessor  should  list  and  assess  all 
property  to  the  person,  firm,  corporation,  association  or 
company  "owning  or  having  possession,  charge  or  control 
of  the  same." 

In  People  v.  National  Gold  Bank  (51  Cal.  509)  it  had  been 
found  by  the  District  Court  that  the  capital  stock  of  the  de- 
fendant was  $300,000,  divided  into  shares  of  $100  each;  that 
such  shares  were  owned  by jpersons  other  than  defendant. 
It  was  held  by  the  Supreme  Court  that  the  defendant  could 
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be  held  liable  for  the  taxes  sued  for  onljr  on  the  theoir  that 
a  corporation  was  liable,  under  the  provisions  of  the  Keye- 
nue  Act  of  1861,  for  taxes  assessed  upon  its  capital  stock- 
that  is  to  say,  the  "  capital  stock  "  regarded  as  theaggre- 
mte  of  the  stock  issued  by  the  corporation.  That  the 
iBevenue  Act  referred  to  did  not  provide  that  a  corporation 
should  be  so  liable,  or  be  assessea  therefor,  but,  on  the  con- 
trary, the  provisions  of  the  13th  section  of  the  Act  required 
that  the  Assessor  should  list  and  assess  all  property  to  the 
person,  firm,  corporation  or  association  "owning,  or  har. 
ing  the  possession,  charge  or  control  thereof."  That  the 
provision  of  the  13th  (16th)  section  providing  that  the  owner 
or  holder  of  any  stock  in  any  corporation,  the  entire  capital 
of  which  was  assessed,  or  invested  in  property  which  was 
assessed,  should  not  be  assessed  for  his  stock,  was  in  effect 
a  provision  that  when  the  capital  was  not  so  assessed,  the 
stock  should  be  assessed  to  the  owner  thereof;  that  tlie  pro- 
vision of  the  13th  section,  that  the  President  of  a  corpora- 
tion should  furnish  a  statement  of  all  the  property  ''owned, 
claimed  by,  or  in  possession  or  control  of  the  corporation,** 
*'  tended  strongly  to  show  that  the  corporation  should  be 
assessed  only  for  property  owned,  claimed  by,  or  in  posses- 
sion or  control  of  the  corporation ;"  that  the  defendant,  "not 
being  the  owner  of  the  capital  stock,  the  same  having  been 
issued  to,  and  being  held  by  other  persons,"  was  not  liable 
for  the  taxes  assessed  upon  the  same. 

It  is  urged  by  appellant  that  it  would  only  have  been 
necessary  to  decide  that,  under  the  Act  of  Congress,  the 
National  Bank  was  not  liable  to  taxation  on  its  capital  stock- 
citing  Bank  Tax  Cases,  2  WaU.  200— but  that  this  plain 
and  decisive  fact  was  ignored  by  the  counsel  who  argued  the 
case,  and  by  the  Court  in  deciding  it.  The  report  of  the 
case  shows  that  counsel  did  cite  the  Bank  Tax  Cases  to  the 
point  that  the  Legislature  had  not  the  power  to  len  a 
tax  on  the  capital  stock  of  national  bankis,  not  owned  by 
the  bank.  People  v.  National  Gold  Bank  was  decided  upon 
the  letter  of  the  Revenue  Act  of  the  State,  1861.  The  con- 
struction placed  upon  that  Act  determined  the  case.  The 
Act  of  1861  was  relied  upon  by  counsel  for  The  People,  and 
the  judgment  of  the  Supreme  Court  was  made  to  resl^  and 
could  properly  be  made  to  rest,  upon  its  provisions.  The 
decision  in  People  v.  National  Gold  Bank  is  therefore  an 
authorative  exposition  of  the  provisions  of  the  Bevenne  Act 
of  1861. 

There  were  provisions  of  the  Political  Code,  as  the  same 
read  in  the  years  1876,  1877  and  1878,   like  those  in  the 
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Bevenne  Act  of  1861,  referred  to  in  People  v.  National  Gold 
Bank. 

Section  3628  directed  the  Assessor  to  assess  all  property 
to  the  persons  who  * '  own,  claim,  have  possession  or  control 
thereof." 

Section  3640  read:  *'  The  owner  or  holder  of  any  stock  in 
any  firm  or  corporation,  the  entire  capital  or  property 
whereof  is  assessed,  mnst  not  be  assessed  individually  for 
his  stock  in  such  firm  or  corporation." 

Section  3629  required  of  the  Assessor  from  each  person  a 
statement  in  writing  of  ''  all  property  belonging  to,  or 
claimed  by,  or  in  the  possession  of,  or  under  the  control  or 
management  of,  any  corporation  of  which  such  person  is 
President,"  etc. 

It  will  be  observed  that  the  present  action  is  based  upon 
assessments  levied  before  the  adoption  of  the  present  Con- 
stitution. 

In  People  v.  Naiional  Gold  Bank  it  affirmatively  appeared 
that  the  shares  of  the  capital  stock  of  the  bank  were  all 
owned  by  persons  other  than  the  bank.  When  the  present 
action  was  here  before  (54  Cal.  571),  it  was  held  that  the 
demurrer  to  the  complaint  had  been  improperly  sustained  by 
the  Superior  Court.  The  complaint  is  a  special  statutory 
complaint,  and,  in  such  case,  the  rule  that  averments  are  to 
be  taken  more  strongly  against  the  pleader  has  no  appli- 
cation. When  the  plaintiff  adopts  the  form  of  the  statute,  he 
states  every  fact  necessary  to  a  recovery.  Hence  it  was  prop- 
erly said  it  did  not  appear  but  that  the  defendant  did  own  the 
capital  stock  assessed  to  it.  But,  by  the  agreed  statement 
of  facts,  it  now  appears  that  the  defendant  did  not  on  the 
first  Monday  of  March,  1877,  or  on  the  first  Mondav  of 
March,  1878,  or  at  any  time  during  the  fiscal  years  1877-78, 
1878-79,  own,  or  have  in  its  possession,  or  under  its  control, 
any  of  the  shares  of  the  capital  stock  of  defendant,  but  that 
all  the  shares  of  capital  stock  of  said  defendant  were,  on 
such  dates,  and  throughout  such  fiscal  years,  owned  and 
held  by  persons  other  than  the  defendant.  And  it  further 
appears,  m  the  agreed  stcUemerUy  that  '*all  the  tangible  real 
and  personal  property  of  every  kind,  held  by  or  oelonging 
to  the  defendant,  in  the  city  or  county  or  elsewhere,  was 
assessed  to  said  defendant "  for  the  fiscal  years  1877-78  and 
1878-79  for  city  and  county  and  State  purposes,  and  such 
assessments  were  fully  paid. 
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It  follows  that  People  t.  National  Gktd  Bavk^  supra,  is  de- 
cisive of  this  case. 

Judgment  and  order  affirmed. 

We  concur :  Soss,  Myrick,  Sharpstein,  McEee,  J. 

I  concur  in  the  judgment,  and  will  hereafter  state  the 
grounds  of  my  concurrence.  Thobnton,  J. 

In  Baivk. 


[Filed  June  16,  1883.] 
No.  8213. 
THE  CITY  AUB  OOUNTT  OF  SAN  FBANCISOO, 

V. 

SPEENG  VALLEY  WATEB  WOBKS. 

By  the  Coubt: 

On  the  author!^  of  Ihe  GUy  and  County  of  San  IrandKO 
V.  Spring  VaUey  Water  Works,  No.  8212, 
Judgment  and  order  af&rmed. 

OONCUBBINa  OPINION  (thobnton,  J.) : 

In  concurring  in  the  judgment  of  this  Court  affirmins  the 

1'udgments  and  orders  in  the  causes  above  entitled,  I  said  that 
'.  would  at  a  future  day  state  the  grounds  of  my  concurrence. 
I  now  proceed  to  do  so. 

The  assessments  on  which  these  actions  were  brooght 
were  for  the  fiscal  years  1876-7,  1877-8,  and  1878-9.  The 
assessment  for  the  first  fiscal  year  just  mentioned  was  upon 
"capital"  CO  nomine.  The  assessment  was  counted  on  in 
8213.  The  assessment  for  the  year  1877-8  was  also  on 
'*  capital,"  and  that  for  the  last  year  mentioned  was  on ''  cap- 
ital stock."  These  were  counted  on  in  the  case  numbered 
8212. 

We  find  nothing  in  the  assessments  or  in  the  cases  which 
favors  the  idea  that  these  words  "capital "  and  "  capital  tioA^ 
are  used  in  the  assessments  in  any  other  sense  than  their 
ordinary  and  popular  one.  The  words  "  capital "  and  ^^ooap- 
ital  stock^  have  long  had  a  recognized  popular  meanii^. 
They  have  been  used  so  long  in  relation  to  forms  of  associA- 
tion  for  conducting  business  of  various  kinds,  in  connection 
with  the  commerce,  trade  and  manufactures  of  the  world, 
that  it  would  be  surprising  that  they  had  not  acqaii^ed  a 
meaning  definite  and  well  understood  by  all  men  of  ordinsiy 
intelligence.  And  it  so  happens  that  this  meaning  corre- 
sponds with  the  definitions  of  learned  text-^vriters  andjaristB, 
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and  decided  cases.  Oases  may  be  found  in  which  capital 
siock  is  treated  of  with  a  different  signification,  but  this  sig- 
nification is  impressed  on  the  words  by  a  statute.  The 
words  in  these  cases  haye  then  a  peculiar  meaning  impressed 
on  them  by  legislative  enactment,  which  the  Courts  adminis- 
tering the  laws  giving  those  definitions  are  bound  to  regard 
and  cannot  depart  from,  there  being  no  constitutional  imped- 
iment inhibiting  the  State  by  its  Legislature  imposing  this 
definition  on  the  words. 

What  is  this  ordinary  and  popular  meaning?  In  the  case 
of  an  individual,  saj  a  merchant,  it  is  the  fund  of  money  or 
the  property  on  which  he  does  business.  In  the  case  of  a 
voluntary  association  of  persons  for  conducting  a  business, 
as,  for  instance,  a  partnership,  it  means  the  fund  of  money 
or  property  controlled  by  one  or  more  of  the  associates  em- 
ployed as  a  basis  of  a  business,  on  which  and  with  which 
the  business  is  to  be  commenced  and  carried  on.  (See  Bur- 
rill's  Diet.,  word  •*  capital;"  Abbott's  Law  Diet.,  word 
"capital;"  Webster's  Diet.,  word  ** capital;"  Worces- 
ter's Diet.,  same  word;  Imperial  Diet.,  words  "capital" 
and  "stock.")  It  is  called  capital  from  the  Latin  caputs 
a  head,  because  it  is  the  chief  thing — the  head^  beginning 
and  basis  of  an  undertaking  or  enterprise.  (See  Burrill's 
Law  Diet.,  word  "capital.  )  Stock  nas  substantially  the 
same  meaning.  (See  the  word  in  the  dictionaries  above 
quoted.)  "Ciipi^aZ"  and  ^^ capital  stock,''  in  ordinary  par- 
lance, when  applied  to  combinations  or  associations  for  trans- 
acting bpsiness,  have  the  same  meaning,  the  former  being 
an  abbreviated  form  of  the  latter.  Such  abbreviations  have 
been  common  through  idl  time.  Especiallyis  this  the  case 
in  our  time-saving  and  labor-saving  era.  Hence,  when  one 
in  these  days  speaks  of  the  capital  of  a  partnership  or  cor- 
poration or  joint-stock  company,  we  readily  understand  him 
as  referring  to  t?ie  capital  stock  of  such  associations.  (See  N. 
O.  C.  O.  L,  Go.  V.  Board  of  Assessors,  31  La.  Ann.  477.) 

The  cases  in  which  definitions  of  these  words  are  given 
are  numerous.  In  Bailey  v.  Clark  (21  Wall  286)  the  ques- 
tion arose  as  to  the  meaning  of  ' '  capital "  in  a  Itevenue  Act 
of  the  Federal  Government,  and  the  definition  thereof  is 
clearly  given  by  the  Court,  speaking  by  Field,  J.  After 
stating  that  the  term  is  not  used  in  the  Act  in  any  technical 
sense,  but  in  its  natural  and  ordinary  signification,  the 
learned  Justice  observes  as  follows:  "When  used  with 
respect  to  the  property  of  a  corporation  or  association,  it  has 
a  settled 'meaning;  it  applies  only  to  the  property  or  means 
contributed  by  the  stockholders  as  the  fund  or  basis  for  the 
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business  or  enterprise  for  which  the  corporation  or  associa- 
tion was  formed.  *  *  *  ^^d  when  used  with 
respect  to  the  property  of  individuals  in  any  particular  bus- 
iness, the  term  has  substantially  the  same  import;  it  then 
means  the  property  taken  from  other  investments  or  uses 
and  set  apart  for  and  invested  in  the  special  business,  and  in 
the  increase,  proceeds  or  earnings  of  which  property,  beyond 
the  expenditures  incurred  in  its  use,  consist  the  profits  made 
in  the  business."  (21  Wall.  286;  see  Bailroad  Company  y, 
Gaines,  97  XJ.  S.  707;  larringUyii  v.  lomessee,  96  td.  686. 
and  cases  cited  in  this  case,  where  the  distinction  between 
capital  stock  and  shares  of  the  capital  stock  is  clearly 
defined.) 

In  BurraU  v.  Buahwick  B.  B.  Co.  (75  N.  T.  216)  substan- 
tially the  same  definition  is  given.  The  Court  there  said: 
''Thejsapital  stock  is  that  money  or  property  which  is  put 
into  a  single  corporation  by  those  who,  by  subscription 
therefor,  become  members  of  the  corporate  body."  (See 
People  V.  Home  Ina.  Co.,  29  Cal.  646;  Martin  v.  Zellerbackj  38 
id.  308-9.) 

In  the  second  section  of  the  Act  of  April  14,  1853,  entitled 
''An  act  to  provide  for  the  formation  of  corporations  for  cer- 
tain purposes  "  (Stats.  1863,  p.  87),  the  requisites  of  the  cer- 
tificate of  incorporation  are  prescribed.  Among  these  are 
the  amount  of  the  capital  stock  of  the  corporation,  and  the 
number  of  shares  of  which  the  stock  shall  consist.  Under 
this  statute  the  respondent  corporation  was  formed.  (See 
Act  of  1858,  p.  218;  .S'.  V.  W.  W.  v.  SchoUler,  X  Pac.  C.  L.  J. 
430.)  Capital-stock  is  referred  to  in  Sections  13  and  14  of 
the  Act  of  1863  above  mentioned.  We  have  an  adjudication 
of  its  meaning  in  the  13th  section  in  Martin  v.  Zelleriack 
supra,  accordmg  with  the  definitions  above  given.  There 
cannot  be  any  doubt  as  to  the  meaning  of  the  same  expres- 
sion in  the  2d  and  14th  sections,  that  they  mean  the  same  as 
in  Section  13.  We  see  no  reason  why  capital  stock  in  the 
assessments  in  these  cases  do  not  have  the  same  significanoe 
as  in  these  sections. 

Beference  might  be  made  to  many  other  cases.  A  great 
many  will  be  found  collected  in  Winfield's  Adjudged  Words 
and  Phrases,  under  words  ** Capital  Stock"  and  "Stock," 
and  Lawson's  Concordance  under  words  "Capital,"  and  "Cap- 
ital Stock"  and  "  Stock."  I  have  examined  many  of  them,  and 
in  none  of  them  have  I  found  the  words  ''Capital "  and 
"  Capital  Stock, "  when  used  in  their  natural  and  ordinary 
signification,  having  any  other  meaning  than  that  above  des- 
ignated.    I  think  1  can  safely  say  from  the  examination 
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made  that  there  is  no  case  where  any  other  meaning  is 
attached  to  the  words  referred  to  where  there  is  nothing  in 
the  context  showing  that  they  are  nsed  with  some  other 
meaning,  except  the  case  of  Ine  People  t.  The  National  Gold 
Bavhi^D.  0.  Mills  dt  Co.,  51  Cal.  508,  referred  to  in  the 
opinion  of  my  associates.  The  ruling  in  the  case  just  cited, 
holding  capital  stock  to  mean  shares,  is  a  departure  from  all 
the  other  cases,  as  there  was  nothing  in  the  assessment  and 
nothing  in  the  statute  (see  Act  of  May  17,  1861 — Stats,  of 
1861,  p.  419)  qualifying  or  changing  the  meaning  of  the 
words  employed  in  them  respectively.  By  the  terms  of  the 
Act  (see  6th  section,  referred  to  in  the  opinion)  personal 
property,  when  used  therein,  is  to  include  inter  aha  ''the 
capital  stock  of  all  corporations,  companies,  associations, 
firms  or  individuals  doing  business  or  having  an  office  in  the 
State. "  Nothing  here  changes  the  meaning  of  capital  stock 
from  its  natural  and  ordinary  sense.  On  the  contrary,  takincr 
it  in  connection  with  the  words  used  along  with  It  in  thi 
section,  it  is  evident  that  it  is  used  with  that  meaning.  The 
words  referred  to  are  ''compames,  associations,  firms  or  indi- 
viduals." The  capital  stock  means  the  same  thing  here,  as 
regards  corporations,  that  it  does  when  spoken  of  com- 
panies, associations,  firms  or  individuals.  On  the  rule  no«- 
cUur  a  sociis,  the  signification  indicated  is  the  natural  and 
ordinary  one. 

The  13th  section  of  this  Act  of  1861  is  also  referred  to,  in 
which  it  is  provided  that  the  President,  etc. ,  of  the  corpora- 
tion shall  furnish  under  oath  ''a  statement  of  all  the  real 
estate  and  personal  property  within  the  county,  owned, 
claimed  by  or  in  possession  or  under  the  control  of  such 
corporation."  It  is  said  there  is  no  provision  that  he  shall 
furnish  a  statement  of  the  capital  stock  of  such  company. 
The  capital  stock  of  the  company  is  the  property  of  the 
company  (Burraily.  Bvshivick  B,  Co,,  76  N.  X.  216),  where,  to 
the  definition  of  capital  stock  as  a  corporate  fund  above 
quoted,  is  added  this :  '*  That  fund  becomes  the  property  of 
flie  corporate  body."  (See  Farringion  v.  Tennessee,  96  U. 
8.  686;  Barry  v.  Merchants*  Exchange  Co.,  1  Sandf.  Oh. 
306-6.  Bailey  Y.  Glarh,  21  Wall.  286;  Gashtviler  v.  WiUis, 
33.  Cal.  11.)  In  the  cases  cited  from  75  N.  T.  and  95  U.  S., 
the  well-known  difference  between  the  shares  of  capital, 
stock,  and  the  capital  stock  is  pointed  out.  The  capital 
stock  is  as  much  owned  by  the  corporation  as  the  capital 
stock  of  a  firm  is  owned  by  the  firm.  The  corporation  owns 
the  capital  in  trust  for  the  stockholders;  the  owners  of 
the  shares  are  cestuys  que  trusten.    The  President  is,  by  the 
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requirements  of  the  statute,  to  make  a  statement  of  all  the 
property  of  the  corporation.  This  requisition  is  made  be- 
cause the  property  of  the  corporation  may  exceed  the  capital 
stock,  as  IS  clearly  shown  in  Barry  y.  MercJiants'  Exchafm 
Co.,1  Sandford's  Chj.,  aboye  quoted.  (See  pp.  306,307. 
See  also  13th  section  of  Act  oi  1863,  under  which  the  re- 
spondent corporation  was  formed,  by  which  the  trustees 
representing  the  corporation  are  forbidden  to  diyide,  with- 
draw, or  in  any  way  pay  the  stockholders  or  any  of  them  any 
part  of  the  capital  stock  of  the  company.  Stats.  185d, 
p.  89.) 

I  see  no  reason  to  hold  that  capital  stock  either  in  the  Act 
of  1861  or  the  assessment  in  People  y.  National  Baytk,  etc,, 
aboye  cited  from  61  Cal.,  had  any  other  sigaification  than  its 
ordinary  one  aboye  giyen.  A  contrary  ruling  is  opposed  to 
principle  and  decided  cases.  Under  these  circumstances, 
with  high  regard  for  the  Court  making  the  decision,  I  do  not 
think  the  case  should  be  followed. 

Indeed,  I  think  the  case  was  practically  disregarded  in  the 
cases  under  consideration  when  they  were  before  this  Court 
on  demurrer  to  the  complaint.  (See  San  JFVancisco  y.  Spring 
VaUey  Water  Works,  64  Cal.  676,  and  another  case  with  same 
title,  id.  603.) 

I  conclude  from  the  foregoing  that  the  assessment  of  the 
capital  and  capital  stock  of  the  corporation  embraced  all  of 
its  property  of  eyery  kind  which  could  be  denominated  the 
corporate  fund  paid  in,  or  property  furnished  by  the  sub- 
scribers or  stocknolders  for  carrying  on  the  business  of  the 
concern.  In  whateyer  shape  it  may  exist,  this  assessment 
includes  it.  It  makes  no  difference  that  the  capital-stock 
fund  was  originally  money.  Whateyer  the  money  is  inyested 
in  takes  the  place  of  the  money,  and  becomes  a  part  of  the 
capital  stock.  This  is  so  self-eyident  that  it  needs  no  cita- 
tion of  authority  to  sustain  it,  but  the  cases  sustaining  it 
are  numerous.  (See  New  Haven  y.  City  Bank,  31  Conn.  109; 
Bligh  y.  BreiU,  2  Younge  &  Coll.  294-6.) 

It  is  admitted  in  botn  cases  that  all  the  tangible  real  and 
personal  property  of  every  kind,  including  money  on  hand 
or  on  deposit,  held  by  or  belonging  to  the  defendant  in  this 
State,  was  assessed  to  defendant  for  the  fiscal  years  above 
mentioned,  and  that  the  ^  taxes  were  fully  paid.  According 
to  the  views  above  expressed  the  assessments  under  con- 
sideration include  all  the  property  just  mentioned,  and  em- 
brace the  capital  stock,  and  may  be  more  than  the  capital 
stock.  (See  Bank  Tax  Case,  2  Wall.  200;  Bank  of  Cofnmerce 
v.  N.  Y.  GUy,  2  Black,  620.) 
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To  allow  then  a  recovery  in  these  cases  would  be  to  re- 

S[iiire  the  defendant  to  pay  taxes  twice  on  the  some  properly 
or  the  same  years,  which  is  opposed  to  all  law  and  snoold 
not  be  permitted. 

It  has  been  stated  in  a  former  part  of  this  opinion  that 
the  words  capital  and  capital  stock  have  been  impressed  by 
legislation  with  a  meaning  different  from  its  popmar,  natural 
and  ordinary  one.  Such  is  the  case,  in  the  cases  cited  by 
counsel  for  appellant  from  the  Louisiana  and  Illinois  reports, 
as  an  examination  of  them  will  show. 

The  Illinois  cases  cited  are :  Porter  v.  Sockford^  B.  L  and 
8t  L.  Co.y  76  111.  561;  Pacijic  Hotd  Co.  v.  lAeb,  83  id. 
610;  C.  B.  and  Q.  B.  B.  Co.  v.  Sides,  88  id.  324;  DanvilU 
Manufacturing  Co.  t.  ParkSy  id.  464;  Quincy  Bridge  Co.  y. 
Adams  Co.,  id.  621;  0.  and  M  B.  B.  Co.  v.  JFefter,  96  id. 
448;  C.  B.  and  8.  W.  B.  Co.  y.  Baymond,  97  id.  212;  to 
which  might  be  added  Bqmblic  lAfe  Insurance  Co.  y.  PoUzck,  76 
id.  292;  Ottaioa  Glass. Co.  v.  McCaleb,  81  id.  556;  and  Swdcy. 
Chicago  and  AUon  BaUroadCo.,  86  id.  352. 

The  cases  cited  from  Louisiana  are  City  of  New  Orleans  y. 
Mechanics  and  T.  Insurance  Co.,  30  La.  Ann.,  Part  2,  876-8; 
New  Orleans  Gaslight  Co.  t.  Board  of  Assessors,  31  td.  475; 
Gity  of  New  Orleans  v.  Canal  B.  Co.,  32  id.  160;  State  v. 
Louismna  Sav.  Bk.  and  S.  D.  Co.,  id.  1136. 

The  Illinois  cases  relate  to  the  system  of  reyenue  of  the 
State  of  Illinois,  mainly  to  the  Beyenue  Act  of  1872,  and  the 
roles  and  regulations  made  by  authority  of  that  Act,  haying 
the  force  of  a  statute,  and  the  meaning  attributed  to  the 
words  '' capital  stock"  is  that  imposed  on  them  by  the 
statute  and  the  rules  and  regulations.  In  the  case  of  O.  and 
M.  B.  B.  COy  y.  Wd>eT,  96  111.,  aboye  cited,  the  meaning  is 
stated  as  follows:  '^The  term  ^capital  stock*  means  all  the 
property  and  rights  of  the  corporation  of  eyery  kind  and 
nature  whereyer  located."  (96111.  448.)  This  meaning  is 
attributed  to  ''capital  stock'  in  all  these  cases;  a  meaning 
broad  enough  to  include  franchise  as  part  of  the  property  Sl 
the  corporation.  Indeed  the  statute  requires  the  capital 
stock  of  all  companies  and  associations  to  be  so  yalued  as  to 
include  franchise.  (See  3d  section  of  Act  of  March  30th, 
1872,  the  text  of  which  will  be  found  in  92  U.  S.  578.  See, 
also.  Porter  y.  B.  and  B.  I  and  St.  L.  B.  Co.,  cited  aboye, 
where  it  is  distinctly  held.)  A  lucid  exposition  of  tiie 
system  of  taxation  under  the  laws  of  lUinois  will  be  found 
in  the  opinion  of  the  Supreme  Court  of  the  United  States, 
drawn  up  by  Justice  Miller  in  State  Bailroad  Tax  Cases,  92 
TJ.  S.  67d,  approving  the  early  cases  in  Illinois,  among  which 
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is  mentioned  Porter's  case,  above  cited.  (92  U.  8. 617.)  The 
opinion  in  this  case  also  shows  that  me  broad  meaning 
attributed  to  capital  stock  in  the  cases  above  referred  to  is 
derived  as  above  stated.  In  the  report  of  this  case  will  be 
found  the  rules  and  regulations  above  referred  to. 

It  will  be  seen,  from  an  examination  of  the  Louisiana 
cases,  that  the  value  of  the  capital  or  capital  stock  is  to  be 
ascertained  from  the  market  price  of  the  stock  or  any  other 
manner.  This  is  so  declared  by  statute.  {N.  0.  City  Oas 
L,  Co.  V.  Board  of  Assessors^  31  La.  Ann.  477,  where  statute 
is  referred  to.)  When  so  ascertained  it  includes  franchise. 
(See  page  last  cited,  Comm,  v.  HamiUon  Mfg.  Co.^  12  Allen, 
298-304;  mckoU  v.  New  Haven  etc.  Co.,  42  Conn.  122.) 
From  this  value  is  to  be  deducted  the  value  of  the  real  and 
personal  estate  separately  assessed;  the  remainder  is  the 
value  of  the  capital  stock  to  be  assessed,  and  may  be 
designated  in  the  assessment  as  capital  stock.  (See  case 
just  cited.  State  v.  £a.  Sav,  Bk,  and  8»  D.  Co.y  32  La.  Ann. 
1138,  and  City  of  N.  0.  v.  N.  0.  Canal  and  BatMngCo.,  29 
id,  85.)  These  cases  are  interpretations  of  the  Kevenae 
Laws  of  Louisiana,  and  the  Courts  of  that  State,  in  ad- 
ministering its  laws,  have  held  capital  stock  to  have  the  sig- 
nification above  indicated. 

But  it  is  said  capital  stock  includes  franchise,  and  the 
cases  just  above  mentioned  are  cited  on  behalf  of  appellant 
to  sustain  this  position.  We  have  already  stated  what  the 
meaning  of  capital  stock  is  when  used  in  its  ordinary  legal 
acceptation,  and  it  is  so  used,  we  think,  in  the  assessments 
in  these  cases,  and  there  is  nothing  in  the  statute  under 
which  these  assessments  were  made  giving  any  other  mean- 
ing to  these  words.  The  definition  given  in  a  previous  part 
of  this  opinion  is  sustained  by  the  authorities.  The  mean- 
ing given  to  capital  stock  by  the  Courts  of  Illinois  and 
Louisiana  in  the  cases  above  cited  includes  franchises,  and 
such  meaning  is,  as  we  have  shown,  derived  from  the  con- 
struction of  the  laws  respecting  revenue  systems  of  those 
States.  Gordon  v.  Appeal  Tax  Court,  3  How.  U.  S.  Bep. 
133,  150,  is  a  direct  authority  that  the  franchise  is  different 
property  from  the  capital  stocky  though  thev  are  both  the 

?ropert7  of  the  corporation.     (See  also  Bligh  v.  Brent,  2 
ounge  &  Coll.  Ex.  294.) 

But  it  is  further  argued  that  the  capital  stock,  or  some 
portion  of  it,  may  have  been  in  a  franchise,  and  as  the 
action  of  the  Assessor  must  be  held  regular  and  lawful  until 
the  contrary  is  shown,  the  assessments  ought  to  be  sustained 


City  and  Co.  8.  F.  r.  Spbinq  VaIiLEY  Water  Wobks.  559 

on  the  ground  that  theAssessor  assessed  snch  property,  and 
it  is  not  made  to  appear  that  the  respondent  did  not  own  such 
property  when  the  assessments  were  made.  If  the  respond- 
ent had  purchased  such  a  franchise,  it  can  scarcely  be  con- 
ceived as  existing  unconnected  with  property,  and  in  assess- 
ing such  property,  the  value  of  the  franchise  would  be  taken 
into  account  in  estimating  its  value.  No  allusion  is  here 
made  to  the  acquisition  of  the  rights  or  franchises  of  one 
corporation  by  another.  In  such  a  case  there  is  usuaUy  a 
consolidation  or  amalgamation ,  another  corporation  is  formed, 
and  the  franchise  of  such  new  being  is  to  be  assessed  in  the 
mode  most  common,  by  taking  the  aggregate  value  of  the 
shares  of  the  capital  stock,  and  deducting  from  such  aggre- 
gate the  assessed  value  of  the  tangible  property  of  the  cor- 
p'oration.  (As  an  instance,  see  the  case  of  consolidation  of 
the  two  cases  referred  to  in  N,  0.  City  OaaligfU  Co.  v.  Board 
of  Assessors,  31  La.  Ann.  476,  above  cited.)  Bo  if  in  the  case 
of  the  admitted  assessment  of  the  tangible  property  of  the 
corporation  in  this  case  the  value  of  any  ri^ht  in  the  nature 
of  a  franchise  entered  into  such  property,  it  should  be  pre- 
sumed that  it  was  taken  into  account  by  the  Assessor  in  as- 
certaining the  value  of  such  property  and  was  included  in 
the  assessments  sued  on. 

If  the  Assessor  intended  to  include  the  franchise  or  faculty 
of  being  a  corporation  in  the  assessments,  it  was  an  easy 
matter  to  signify  such  intention  by  designating  it  as  ^^/rarl 
chise  "  or  using  some  other  words  which  on  a  fair  interpre- 
tation would  evince  such  intention,  as  in  N.  0.  CUy  O.  L. 
Co.  V.  Board  of  Assessors,  cited  above,  where  the  assessment 
was  of  "  capital  and  other  values"  (31  La.  Ann.  475);  and 
in  some  such  mode  the  assessment  of  such  franchise  shoxdd 
be  made. 

In  coming  to  the  conclusion  herein  reached,  I  lay  out  of 
view  entirely  the  fact  admitted  in  the  cases,  that  the  shares 
of  the  capital  stock  had  been  sold  to  other  persons,  and  were 
not  the  property  of  the  corporation  when  the  assessments  were 
made.  Such  matter  is  entirely  material  in  the  view  taken  in 
this  opinion.  I  put  my  concurrence  in  the  judgment  of  my 
associates  on  the  distinct  ground  that  to  allow  a  recovery  in 
these  cases  would  be  to  sanction  double  taxation;  that  the 
capital  or  capital  stock  had  already  been  assessed  in  as- 
sessing the  tangible  property  of  every  kind  owned  by  re- 
spondent, upon  which  last  assessments  the  taxes  had  been 
paid. 

Thobkton,  J. 
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[FUed  June  23, 1883.] 
No.  8914 

J.    H.    SWIFT    ET  AL.,    BESPONDE19T8, 

V. 

JPHN   H.    SHEPABD.  Appellant. 

Counib—Pbaotios — ^PZiXADZNG — Dexubbbb.  Defendant  did  not  demur  to 
either  count  of  the  complaint.  Held,  the  references  in  the  seoond 
oonnt  to  allegations  of  fact  in  the  first  make  the  second  comit  soifi- 
cent,  at  least  after  judgment;  the  second  count  is  to  be  read  iriththe 
allegations  in  the  first  referred  to,  and  as  if  such  allegations  wen 
actually  embodied  in  it. 

BiTBBSioN  OF  Watbb — OoiiTBAOT — EsTOPPBZi.  No  crror  was  committed  in 
sustaining  plaintiffs*  demurrer  to  ayerments  in  Uie  answer  of  advene 
appropriation,  etc.,  of  the  water.  The  written  contract  of  May  18, 
1878,  set  forth  in  the  complaint,  and  admitted  by  the  answer,  wis 
entered  into  less  than  fiye  years  before  the  commencement  of  the 
action,  and  by  it  defendant  recognized  the  superior  right  of  the 
grantor  of  plaintiff.  Further,  as  to  averments  therein  oonconiog 
riparian  rights  of  defendant,  all  the  facts  were  known  to  the  parties  to 
the  above  agreement,  and  there  is  no  averment  of  a  mutual  mistake  of 
law.  Nor  is  there  any  ayerment  that  the  present  plaintiflis,  when  they 
acquired  their  interests,  had  any  notice  of  the  alleged  mistake. 

Id.  The  deeds  ruled  out  were  made  before  the  agreement  of  May  13, 1878, 
and  their  contents  were  fully  known  to  defendant  when  that  agxee- 
ment  was  made.    Defendant  is  estopped  by  the  agreement. 

Id.  The  recitals  in  the  agreement  are  of  particular  facts,  which  defendant 
is  estopped  to  deny — which,  indeed,  he  still  admits  to  be  true.  The 
recitals  are  accompanied  by  a  distinct  contract,  based  upon  the  ae* 
knowledged  existence  of  the  facts  recited,  for  yaluable  consideration 
on  either  side,  and  containing  a  distinct  recognition  by  defendant  that 
he  had  no  other  right  to  the  use  of  waters  of  Bush  Greek  upon  his 
orchard  and  residence  tract  than  such  as  were  conferred  by  the  agxee- 
ment. 

Id.    There  was  evidence  to  sustain  the  fourth,  seventh  and  eleventh  findings. 

Appeal  from  Superior  Court,  Santa  Barbara  County. 

W.  C.  Stratton  for  respondents. 
Wright  and  B.  B.  Ganfidd  for  appellant. 

By  the  Coubt  : 

With  respect  to  the  points  made  by  appellant  we  say: 

1.  There  was  evidence  to  sustain  the  fourth,  seventh  and 
eleventh  findings. 

2.  Defendant  did  not  demur  to  either  count  of  the  com- 
plaint. We  think  the  references  in  the  second  coimt  to 
allegations  of  fact  in  the  first  make  the  second  count  suffi- 
cient— at  least  after  judgment;  the  second  count  is  to  be 


J.  H.  Swift  et  al.  v.  John  H.  Shepabd.  561 

read  with  the  allegations  in  the  first  referred  to,  and  as  if 
such  allegations  were  actaally  embodied  in  it. 

3.  The  Court  below  did  not  err  in  sustaining  plaintiffs^ 
demurrer  to  the  third  paragraph  of  the  answer — treating  the 
same  as  an  independent  and  separate  defense.  The  aver- 
ments therein  are  that  the  diversion,  appropriation  and  use 
of  water  hj  the  defendant  "have  been'  open,  notorious  and 
exclusive  of  any  other  right,  and  that  the  right  to  diversion 
and  use  ''  has  been"  possessed,  held  and  enjoyed  by  him 
adversely  and  continuously  for  a  period  of  more  than  five 
years  before  the  commencement  of  the  action.  The  written 
contract  set  forth  in  the  complaint,  and  admitted  by  the 
answer,  was  entered  into  less  than  five  years  before  the  com- 
mencement of  the  action,  and  by  it  defendant  recognized  the 
superior  right  of  the  grantor  of  plaintiffs. 

For  a  like  reason  the  Court  did  not  err  in  sustaining  plaint- 
iffs' demurrer  to  paragraph  lY  of  fche  answer. 

Nor  was  it  error  to  sustain  the  demurrer  to  paragragh  Y. 
Therein  the  defendant  avers  he  was  the  owner  of  "a  tract" 
of  land,  bordering  on  the  stream,  and  therefore  a  riparian 
proprietor ;  that  when  he  entered  into  the  agreement  with 
plaintiffs'  grantor,  he  did  not  know  he  was  a  riparian  pro- 
prietoTj  and  did  not  ascertain  it  until  April,  1882,  etc.  But 
the  agreement  referred  to  recites  that  the  present  defendant 
"  is  a  riparian  proprietor  as  to  the  parcel  of  land  conveyed 
to  him  hj  Colonel  B.  T.  Dinsmore  a  few  davs  since,  and  as 
to  it  he  waives  none  of  his  riparian  rights  by  tnis  agreement — 
but  the  orchard  to  be  irrigated  and  the  residence,  when 
the  water  is  to  be  used  for  domestic  purposes,  not  being 
lands  touching  such  stream,"  etc.  The  /ads  that  the  par- 
ticular tract  of  land  on  which  were  the  house  and  orchard  of 
defendant  did  not  touch  the  stream,  and  that  "a  few  days" 
before  the  agreement  was  entered  into  he  had  purchased  a 
tract  lying  between  the  stream  and  the  lands  he  had  previ- 
ously owned,  were  facts  of  which  defendant  was  fully  in- 
formed when  he  entered  into  the  writing.  The  agreement 
contained  the  terms  of  the  settlement  of  a  lawsuit,  then 
pending,  which  had  been  brought  by  plaintifiis'  grantor 
against  the  defendant  for  the  diversion  of  the  waters,  and 
one  of  the  conditions  to  be  performed  by  plaintiffs'  grantor 
was  the  dismissal  of  such  suit.  All  the  facts  were  known 
to  the  parties  to  the  agreement,  and  there  is  no  averment  of 
a  mutual  mistake  of  law.  Nor  is  there  any  averment  that  the 
present  plaintiffs,  when  they  acquired  their  interests,  had  any 
notice  of  the  alleged  mistake. 

4.  The  Court  below  sustained  objections  of  the  plaintiffs 
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to  three  deeds  offered  by  defendant — one  dated  January  12, 
1874,  from  William  F.  £irechtel  to  the  defendant,  conyeying 
the  tract  of  land  mentioned  in  the  complaint  as  being  the 
tract  whereon  are  situated  the  orange  and  other  trees  and 
the  residence  of  the  defendant;  the  other  two  deeds^  dated 
respectiyelj  March  5,  1875,  and  May  6,  1878,  conyeying  to 
defendant  two  other  tracts  of  land,  one  of  which  was  bounded 
on  its  easterly  side  by  Bush  Greek,  mentioned  in  the  com- 
plaint. In  connection  with  the  deeds  defendant  offered  to 
{>roye  that  the  tracts  conyeyed  by  the  deeds  were  continuous— 
ormed  one  body  of  land. 

The  deeds  were  made  before  the  agreement  of  May  13, 
1878,  and  their  contents  were  fully  known  to  defendant  when 
the  agreement  was  made. 

The  recitals  in  the  agreement  ars  of  particular  facts,  which 
defendant  is  estopped  to  deny,  which,  indeed,  he  still  admits 
to  be  true.  The  recitals  are  accompanied  by  a  distinct  con- 
tract, based  upon  the  acknowledged  existence  of  the  facts 
recited,  for  yaluable  consideration  on  either  side,  and  con- 
taining a  distinct  recognition  by  defendant  that  he  had  do 
other  right  to  the  use  of  waters  of  Bush  Creek,  upon  his 
orchard  and  residence  tract,  than  such  as  were  conferred  by 
the  agreement. 

Judgment  aiBrmed. 
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[Filed  July  27,  1883.] 

No-  8141. 

LACOSTE,  Respondent,  v.  8PLIVAL0,  Appellant. 

Advuhstbatob's  Bond — Subetiks.  Ad  administrator's  bond  given  pio- 
snant  to  an  order  of  the  Probate  Oonrt.  requiring  the  administrator  to 
give  **  fnrther  and  additional  security. "  is  onmnlative.  -  The  Yerypox- 
ppse  of  requiring  it  is  to  strengthen,  to  increase,  the  security  previovBiy 
existing;  and  sureties  on  such  **  additional  bond  "  are  responsible  for 
the  faitiifu)  execution  by  the  administrator  of  the  duties  of  his  trart 
without  regard  to  the  time  of  the  execution  of  the  bond. 

Appeal  from  Superior  Court,  San  Francisco. 

Estee  dt  BoaU  for  respondent. 

Garber,  Thornton  dt  Bishop  for  appellant. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

Action  by  the  heir  of  Jean  Lacoste,  deceased,  upon  the 
bond  of  one  of  the  administrators  of  his  estate.  The  defend- 
ant, Splivalo^  was  appointed  one  of  the  administrators  on 
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the  lOih  day  of  Febmary,  1870;  gaye  the  bond  then  required 
of  him  by  tne  Probate  Court,  receiyed  his  letters,  and  there- 
upon entered  upon  the  discharge  of  the  duties  of  his  trust. 
In  the  course  of  his  administration  of  the  estate,  Spliyalo 
receiyed  large  sums  of  money  belonging  thereto,  and  also 

Said  out  large  sums  on  account  thereof.  On  the  9th  day  of 
oly,  1872,  he  was  ordered  by  the  Probate  Judge  to  giye, 
within  fiye  days  from  that  date,  *' further  and  additionid 
security  in  the  sum  of  $50,000,  gold  coin  of  the  United  States, 
and  that  such  additional  bond  be  in  form  reqnired  by  law. 
with  sureties,"  to  be  approyed  by  the  Judge. 

In  respond  to  this  order  t&e  bond  fn  salt  was  given. 
After  the  execution  of  the  bond,  and  on  the  12th  of  Septem- 
ber, 1872,  Spliyalo  was  ordered  by  the  Probate  Court  to  file 
an  account  of  all  matters  in  relation  to  his  administration  of 
the  estate  occurring  subsequent  to  the  filing  of  his  first  ac- 
count, which  was  in  March,  1871.  Pursuant  to  this  order 
for  an  accounting,  Spliyalo,  on  the  20th  of  September,  1872, 
filed  his  account,  which  was  settled  by  the  Court  on  the  12th 
of  Noyember,  1872,  after  a  contest.  In  settling  this  account 
the  Probate  Court  found  that  the  estate  was  in  a  condition 
to  be  closed,  and  ordered  the  account  to  stand  as  the  final 
account  of  the  administrator,  Spliyalo.  By  the  account  as 
thus  settled  it  appeared,  and  was  so  adjudged,  that  there 
then  remained  in  the  hands  of  Spliyalo,  as  administrator,  the 
sum  of  $36,096.53,  subject,  howeyer,  to  the  payment  of  the 
commissions  of  the  administrators,  fixed  by  the  Court  at 
$6,421,  and  subject  also  to  the  necessary  costs  of  distribu- 
tion. Subsequently,  to  wit,  on  the  22d  of  Noyember,  1872, 
the  Probate  Court  made  and  entered  a  decree  of  partial 
distribution,  whereby  Spliyalo  was  directed  to  pay  to  the 
plaintiff,  as  heir  of  the  deceased,  the  sum  of  $20,00i).  This 
money  was  afterward  paid,  but  the  administration  of  the 
estate  remained  pending.  At  length,  and  on  July  7,  1874, 
Spliyalo  rendered  an  account  supplemental  to  the  account 
wiiich  had  been  settled  by  the  Court  as  his  final  account. 

On  the  credit  side  of  this  supplemental  account  was  in- 
cluded the  item:  ''By  cash  deposited  with  N.  Larco,  Esq., 
and  lost  by  reason  of  said  N.  Larco  haying  gone  into  bank- 
ruptcy— Vo.  88-$ll,828.80." 

In  the  settlement  of  the  supplemental  account  this  item 
was  disallowed,  and  in  disallowing  it  the  Probate  Court 
said:  ''In  May,  1870,  Mr.  Spliyalo,  the  administrator,  had 
alaige  amount  of  money  of  said  estate  in  the  hands  of  Belloc 
Freres,  bankers,  at  San  Francisco,  and  he  claims  to  haye 
loftned  $10,000  thereof  to  N.  Larco  in  the  August  following. 
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He  also  claims  to  have  loaned  to  N.  Larco  II  »828.80  more, 
making  $11,828.80,  for  which  last-named  sum  he  took  Larco's 
note,  piLyable  to  himself  indiyidoally,  and  not  as  adminis- 
trator, without  interest,  to  be  due  sixty  days  from  date. 
None  of  this  money  has  ever  been  repaid.  In  August,  1872, 
N.  Larco  become  bankrupt,  and  was  so  adjudged.  Mr. 
Splivalo  had  claims  presented  against  Larco's  estate  in  bank- 
ruptcy, wherein  he  treated  the  debt  and  transaction  as  Lis 
own.  The  money  was  not  placed  with  Larco  as  with  a 
banker  in  the  ordinary  course  of  business  for  security  on 
deposit,  but  was  a  loan.  Further,  the  loss  accrued  before 
the  rendition  of  the  former  account  of  the  administrator,  A. 
D.  Splivalo,  which  was  made  his  final  account  in  and  by  the 
decree  settling  the  same,  dated  November  13,  1872,  and  in 
that  account  and  the  settlement  thereof  this  money,  viz., 
said  sum  of  $11,828.80,  was  treated  by  said  administoitor, 
A.  D.  Splivalo,  as  cash  then  in  his  hands,  and  was  so  found 
and  settled.  For  the  above-mentioned  and  other  reasons, 
appearing  sufficient  to  the  Court,  the  said  item  last  above 
mentioned  is  disallowed." 

The  Probate  Oourt  proceeded  to  settle  the  supplemental 
account  of  Splivalo,  and  found  that,  after  deai^cting  all 
credits  to  which  he  was  entitled,  there  remained  in  his  hands 
as  administrator  the  sum  of  $9,474.08,  in  money,  and 
entered  an  order  to  that  effect.  On  the  28th  of  August 
following,  that  Court  made  and  entered  a  final  decree  of 
distribution  by  which  Splivalo  was  directed  to  pay  over  to 
the  plaintiff,  as  heir  of  the  deceased  Lacoste,  the  aforesaid 
sum  of  $9,474.08.  This  he  failed  and  refused  to  do,  after 
demand,  and  hence  the  present  suit  on  his  bond — ^the  bond 
executed  pursuant  to  the  order  requiring  him  to  give  further 
and  additional  security. 

The  appellants  are  the  executors  of  one  of  the  sureties  on 
this  bond,  since  deceased,  and  they  contend,  first,  that  the 
sureties  are  unaffected  by  the  decree  of  the  Probate  Court 
settling  the  accounts  of  the  administrator,  and  by  the  decree 
of  distribution  directing  him  to  pay  over  to  the  party  entitled 
hereto  the  money  found  to  be  in  his  hands;  and  secondlji 
that  not  being  bound  by  these  decrees,  the  sureties  are 
entitled  to  show  in  the  present  action,  and  that  in  fact  the 
decree  of  the  Probate  Court  settling  the  supplemental  ac- 
count itself  shows,  that  the  devastavit  for  which  they  are 
sought  to  be  charged  occurred  prior  to  the  date  of  the  exe- 
cution of  the  bond  on  which  they  became  sureties  and  on 
which  this  action  is  based,  and  that  this  bond  bound  the 
sureties  only  as  to  the  future  and  did  not  in  any  manner 
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relate  to  any  properly  of  the  estate  that  had  preTioosIy  come 
into  and  passed  out  of  the  hands  of  the  administrator. 

Inyolyed  in  this  last  proposition  is,  of  course,  the  further 
one  that  the  facts  stated  in  respect  to  the  loan  by  Splivalo 
to  Laroo  themselves  establish  a  devastavit  on  the  part  of  the 
administrator. 

Entertaining  the  yiews  we  do,  it  makes  no  difference 
which  of  appellant's  propositions  is  first  considered,  but, 
logically,  it  would  seem  proper  first  to  inquire  what  was  the 
undertaung  of  the  sureties  ?  To  correctly  determine  this  ques- 
tion, the  law  under  which  the  bond  was  given  and  the  purpose 
for  which  it  was  required,  must  be  taken  into  consideration. 
As  has  been  observed,  it  was  given  pursuant  to  an  order  of 
the  Probate  Court  requiring  the  administrator  to  give 
''further  and  additional"  security.  He  had  long  before 
been  appointed,  had  given  the  bond  first  required  of  him, 
had  entered  upon  the  discharge  of  the  duties  of  his  trust, 
had  received  large  sums  of  money  belonging  to  the  estate, 
and  then  he  was  required  by  the  Court  in  which  the  adminis- 
tration of  the  estate  was  pending  to  give  ''  further  and  ad- 
ditional "  security.  By  the  statute  in  force  when  the  bond 
in  suit  was  executed  the  Probate  Court  was,  and  indeed  yet 
is  by  the  Code  of  Procedure,  authorized  to  require  the  ad- 
ministrator to  give  further  security  in  two  cases — 1,  upon 
the  petition  of  anv  one  interested  in  the  estate  representing 
to  the  Court,  or  the  Judge  thereof,  that  the  sureties  have 
become,  or  are  becoming,  insolvent,  or  that  they  have 
removed,  or  are  about  to  remove,  from  the  State,  or  that 
from  any  other  cause  the  bond  is  insuificient;  and,  2,  when  it 
comes  to  the  knowledge  of  the  Probate  Judge  that  tJie  bond 
of  any  executor  or  administrator  is  from  any  cause  insuffi- 
cient, he  must,  without  any  application,  cause  such  executor 
or  adininistrator  to  be  cited  to  appear  and  show  cause  why 
he  should  not  give  further  security.  (HitteU,  Arts.  6776- 
6781;  Code  of  Pro.,  Sees.  1397-1402.) 

We  think  these  provisions  of  the  statute  admit  of  but  one 
interpretation,  and  that  is  that  the  ''further  security" 
authorized  by  them  to  be  required  is,  and  was  intended  to 
be,  cumulative.  The  very  purpose  of  requiring  it  is  to 
strengthen,  to  increase,  the  security  previously  existing;  and 
it  is  obvious  that  the  purpose  would  fail  unless  both  Donds 
relate  to  the  same  subject-matter.  It  is  perfectly  true,  as 
argued  by  the  learned  counsel  for  the  appellant,  that  sureties 
are  entitled  to  stand  upon  the  precise  terms  of  their  contract; 
but  what  was  their  contract  ?  They  knew  that  the  party  for 
whom  they  were  becoming  sureties  was  charged  with  the 
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execntion  of  a  trust;  that  in  its  administration  he  was  sub- 
ject to  the  lawful  orders  of  the  Probate  Court;  that  he  had 
already  given  one  bond  as  security  for  the  faithful  discharge 
of  his  duties,  among  which  was  me  accounting  to  that  Court 
for  all  property  of  me  estate  coming  to  his  hands  as  admin- 
istrator; that  the  Court  was  authorized,  when  satisfied  that 
the  security  already  given  for  that  purpose  was  insufficient  to 
require  the  administrator  to  give  further  security  for  the 
same  purpose,  and  that  the  Court,  in  the  exercise  of  the 
power  conferred  upon  it  by  the  law,  had  required  of  the  ad- 
ministrator in  question  such  further  security;  and  knowing 
all  this  they  were  willing  to  become,  and  did  become,  furtiier 
sureties  that  the  administrator  woxdd  faithfully  execute  the 
duties  of  his  trust  according  to  law.  In  the  bond  that  they 
executed  the  fact  of  Splivalo's  appointment  as  administrator, 
the  fact  of  the  issuance  of  letters  of  administration  to  him, 
the  fact  that  he  had  already  given  one  bond  for  the  faithfnl 
execution  of  the  duties  of  his  trust,  and  the  fact  that  he  was 
ordered  to  file  an  ''additional  bond,"  are  expressly  recited. 
To  say  that  when  they  executed  an  "  additional "  bond  they 
did  not  intend  to  add  to,  to  increase,  to  augment,  the  seouritj 
previously  existing,  is  to  do  violence  to  the  language  the 
parties  themselves  employed,  as  well  as  to  contravene  the 
clear  purpose  of  the  law  under  which  the  order  was  made 
requinng  the  bond  to  be  given. 

Counsel  are  mistaken  in  referring  to  Section  1403  of  the 
Code  of  Procedure  (which  is  similar  to  Article  5782  of  Hit- 
toll)  as  another  instance  in  which  ''further  security"  maybe 
required  of  the  executor  or  administrator.  That  and  the 
succeeding  section  provide  for  the  obtaining  bv  a  surety  of 
his  release  from  responsibility  on  account  of  future  acte  of 
his  principal.  Upon  such  an  application  the  Court  or  Judge 
is  required  to  cause  the  executor  or  administrator  to  <^PP^ 
at  a  time  and  place  to  be  specified,  and  to  give  "otW" 
security;  and  if  new  sureties  be  given  to  the  satisfaction  of 
the  Judge,  he  may  thereupon  make  an  order  that  the  sureties 
who  applied  for  relief  shall  not  be  liable  on  their  bond  for 
any  subsequent  act,  default  or  misconduct  of  the  executor  or 
administrator.  So  far  as  these  sections  bear  upon  the  sab- 
ject ,  they  strengthen  rather  than  weaken  the  view  we  take  of  the 
other  sections  referred  to  and  of  bonds  j^ven  thereunder. 
When  the  previous  security  appears  insufficient  and  some- 
thing must  DO  added,  the  statute  requires  "/urtAer"  security 
to  be  given;  when  independent  security  is  required,  it  speaks 
of  ^'otfier*'  security. 

There  is  no  doubt  that  the  general  rule  relating  to  sureties 
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on  official  bonds  is  that  thej  are  not  liable  for  any  official 
delinqnency  or  default  of  their  principal  occurring  prior  to 
the  execution  of  the  bond.  Such  is  the  purport  of  numerous 
oases  cited  by  counsel  for  appellant.  But  the  case  in  hand 
is  an  exception  to  that  rule,  and  it  is  an  exception 
because  the  law  under  which,  and  the  purpose  for 
which,  the  respective  classes  of  bonds  are  given  differs. 
This  distinction  was  recognized  and  enforced  by  the  Court 
of  Appeals  of  New  York  in  the  case  of  JScofidd  v. 
ChurckMy  72  N.  T.  567-8,  which  was  an  action  upon  an  exec- 
utor's bond»  in  which  the  sureties  sought  to  defend,  as  the 
sureties  here  do,  by  showing  that  the  funds  for  which  they 
were  sought  to  be  charged  had  been  lost  to  the  estate  before 
the  bond  in  suit  was  executed.  But  the  Court  there  over- 
ruled the  defense  and  held  the  sureties  liable.  That  case  is 
a  strong  authority  in  support  of  the  view  we  take  of  the  con- 
tract of  the  sureties  here. 

Holding  as  we  do  that  the  sureties  on  the  bond  in  dispute 
became  responsible  for  the  faithful  execution  by  the  admin- 
istrator of  the  duties  of  his  trust  without  regard  to  the  time 
of  the  execution  of  the  bond,  it  becomes  unnecessary  to  de- 
termine any  other  point  made  for  the  appellant. 

Judgment  and  order  affirmed. 

We  concur:  Mc£ee,  J.,  McEinstry,  J. 


Depabtment  No.  1. 


[Filed  June  15,  1883.] 
No.  8941. 

COLEMAN,  Appellant,  v.  COLUER  bt  al.,  Respondents. 

PxSflONAL  PbOPEBTY — ATTAOHMXirr. 

Appeal  from  Superior  Oourt,  Sacramento  County. 

Freeman  dt  Bates  for  appellant. 

E.  L  Robinson  and  J.  H.  McKnne  for  respondents. 

By  the  Court  : 

If  the  house,  the  subject  of  this  controversy,  was  personal 
property,  it  was  personal  property ''capable  of  manual  de- 
uvery,"  and  was  not  attached,  as  required  by  the  Ihird  sub- 
division of  Section  542  C.  C.  P.  There  is  no  pretense  that 
it  was  attached  as  real  property. 

Judgment  and  order  affirmed. 
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In  Bane. 


[Filed  June  27,  1883.] 

No.  8577. 

ERWIN    DAVIS,  PETmoNEB, 

V. 

8UPEKI0R  COURT,   OITT  AND  COUNTY   OP   SAN 

FRANCISCO,  Respondent. 

MnmoiPAii  CoTTBT  of  Appkals — CoNSTZTUTzoMALrrr  OF — Maitoamus.  The 
oonstitTitionality  of  a  statate  creating  a  Oourt  cannot  be  inquired  into 
in  an  action  by  mandamus.  The  people  are  interested  in  such  detfl^ 
mination,  and  should  be  a  party  to  the  action  brought  for  such  pv- 
pose.    {Fraser  y.  Freelon,  affirmed.) 

Id.  No  order  of  transfer  of  pending  actions,  by  the  Oounty  Gour^  wu 
necessary  to  give  the  MnnioipiU  Court  of  Appeals  jurisdiction;  the 
Act  creating  the  Oourt  operated  such  transfer. 

Appeal  from  Superior  Court,  San  Francisco. 
J.  Howard  Smith  for  petitioner. 
By  the  Court  : 

1.  It  is  urged  that  the  Act  of  April  1,  1878,  creating  the 
Municipal  Court  of  Appeals  in  San  Francisco,  was  yiolatiTeof 
the  former  Constitution.  (Stats.  1877-78^.  947.)  Since 
the  organization  of  the  present  Supreme  Court  it  has  been 
repeatedly  held  that  we  would  follow,  as  authoritative,  the 
construction  placed  upon  any  provision^  of  the  Constitation 
of  1849,  by  the  highest  judicial  tribunal  created  by  and 
under  that  Constitution.  By  parity  of  reasdni^g  we  are  bound 
by  the  views  of  the  former  Supreme  Court,  with  reference  to 
the  mode  in  which  the  invalidity  of  a  legislative  act,  or  its 
repu^ancy  to  a  clause  of  the  then  existing  Constitution, 
could  be  presented  or  insisted  upon. 

In  IVaser  v.  Freelon  (63  Cal.  644)  it  was  held  that  the  in- 
validity of  the  statute  in  question  could  not  be  determined 
upon  the  return  to  a  writ  of  certiorari.  It  was  there  said  * '  The 
People"  were  interested  in  the  question  whether  the  statate 
prescribing  the  jurisdiction  of  the  Court  was  constitutional; 
that  the  question  could  only  be  decided  in  an  appropriate 
form  of  action  brought  in  the  name  of  The  People,  or  to 
which  The  People  were  made  a  party.  It  is  manifest  that 
every  consideration  which  induced  the  former  Supreme  Conrt 
to  refuse  to  in(^uire  into  the  question  of  the  constitutionaliij 
of  the  statute  in  a  proceeding  by  writ  of  review,  applies  witt 
redoubled  force  to  the  present,  which  is  a  proccHsding  bj 
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mandamus  by  one  of  the  parties  to  an  action  originally 
brought  before  the  Justices'  Court,  to  compel  the  Superior 
Court — as  successor  of  the  County  Court — to  try  the  action, 
notwithstanding  the  same  was  transferred  to  the  Municipal 
Court  of  Appeals,  and  tried  de  novo  in  that  Court  prior  to  the 
adoption  of  the  present  Constitution. 

2.  It  is  urged  that  the  Municipal  Court  never  acquired 
jurisdiction  of  the  action  transferred  to  it,  because,  although 
that  action  was  pending  in  the  County  Court  before  tiie 
creation  of  the  MTunicipaJ  Court,  no  special  order  was  made 
by  the  former  Court  transferring  it  to  the  latter.  We  find 
nothing  in  the  Act  creating  the  Municipal  Court  (Stats. 
1877-78,  p.  947)  which  recjuires  any  such  order,  general  or 
specisJ.  The  twelfth  sectK>n  of  that  Act  provides:  ''Im- 
mediately after  the  organization  of  said  Court  the  Clerk  of 
the  County  Court  shall  transmit  to  said  Municipal  Court  of 
Appeals  all  papers  in  civil  causes  of  appeal  pending  and  Un- 
determined, etc.  The  direction  of  the  statute  is  to  the 
County  Clerk,  who  is  Clerk  of  both  Courts. 

JPraser  v.  Freehyi,  above  referred  to,  has  sometimes  been 
supposed  to  hold  that  the  order  of  the  County  Court  trans- 
mitting a  cause  pending  when  the  Municipal  Court  was 
created  was  necessary  to  give  the  latter  Court  jurisdiction. 
But  such  supposition  is  based  upon  an  erroneous  interpre- 
tation of  the  language  of  the  opinion  in  Fraser  v.  Fredon. 
It  is  there  said:  ''Section  12  [of  the  Act  to  create  the 
Municipal  Court]  provides  that  the  Court  may  hear  and 
determine  civil  appeal  cases  which  are  directed  to  be  trans- 
ferred to  it  from  the  Counly  Court.  It  does  not  appear  from 
the  transcript  returned  with  writ  that  the  action  in  con- 
troversy* was  either  transferred  to  it  from  the  County  Court 
or  brought  up  on  appeal  to  that  Court.  *  *  *  The  transcript 
fails  to  show  that  the  defendants  in  that  action  either  were 
served  with  process^  or  that  a  notice  of  appeal  was  served  by  or 
upon  them;  and,  therefore,  the  transcript  does  not  show  that 
the  Court  acquired  jurisdiction  of  the  okfendarUsJ*' 

The  plain  meaning  of  the  language  employed  in  Fraser  v. 
Fredon  is  that,  by  Section  12  of  the  Act  referred  to,  the  Munic- 
ipal Court  acquired  jurisdiction  of  the  causes  directed,  not 
by  any  order  of  the  County  Court,  but  by  the  12th  sec- 
tion of  the  statute,  to  be  transferred  to  the  Municipal  Court. 
The  transfer  by  the  common  clerk  from  one  department  of 
his  office  to  another  is  not  indicated  by  any  record  which 
would  constitute  a  portion  of  the  return  to  certiorari.  Never- 
thelessi  as  the  Municipal  Court  was  an  inferior  Court, 
the    record   required    to    be    returned    should    show    it 
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had  jnrisdiction.  Whether  an  appeal  was  taken  first 
to  the  County  Court,  and  the  case  was  thenoe  trans- 
ferred to  the  Municipal  Court,  or  the  appeal  was  taken 
direct  from  the  Justices'  Court  to  the  Municipal  Court,  the 
record,  returned  with  the  writ  of  review  issued  to  the  Munic- 
ipal Court,  should  show  service  of  the  notice  of  appeal  (or 
waiver  of  such  service  by  an  appearance  to  the  mente.) 

There  is  no  pretense  here  that  the  action  of  which  it  is 
claimed  the  Municipal  Court  never  acquired  jurisdiction  was 
not  regularly  appealed  from  the  Justices  Court  to  the 
County  Court.  The  County  Court  had  jurisdiction,  and  the 
papers  were  before  the  Municipal  Court  when  the  case  was 
there  tried,  as  appears  from  the  transcript. 

Writ  denied  and  proceedings  dismissed. 

Depabtment  No.  1. 


[Piled  June  14, 1883.] 

No.  10,817. 

PEOPLE,  Appellant,  v.  BETNOLDB,  Eespondent. 

Obdcznal  Law — ^Appsal  Bboob'd.  The  reoord  on  appeal  in  a  arimmal 
case  is:  (1.)  The  information;  (2.)  Oopyof  theminnteBatthetrial;  (3.) 
Charges  giyen  or  refused,  and  the  indorsements;  (4.)  Copy  of  the  judg- 
ment.   The  opinion  of  the  lower  Ooort  is  no  part  of  it. 

Appeal  from  Superior  Court,  Merced  County. 

Attorney-General  and  F.  H.  tarrar  and  B.  H.  Ward  for  ap- 
pellant. 
J.  K.  Law  and  2>.  8.  Terry  for  respondent. 

Bv  the  Court: 

The  appeal  is  bj  the  plaintiff  from  an  order  grahting  a 
new  trial.  There  is  no  bill  of  exceptions.  Section  1246  of 
the  Penal  Code  proyides  that  the  Clerk  of  the  Superior 
Court  shall  transmit  to  the  Supreme  Court  '^a  copy  of  the 
notice  of  appeal,  and  of  the  record,  and  of  all  bills  of  excep- 
tions, instructions  and  indorsements  thereon."  Upon  such 
transcript  the  cause  is  heard  here. 

The  ''record"  referred  to  in  the  foregoing  section  is 
constituted  of:  (1.^  The  information;  (2!^  A  copy  of  the 
minutes  of  the  trial;  (3.)  The  charges  given  or  refused, 
and  tiie  indorsements  thereon;  and,  (4.)  Copy  of  the  judg- 
ment.    (Pen.  C.  1207.) 

Any  written  or  other  opinion  of  the  learned  Judge  of  the 
lower  Court  is  not  before  us. 

No  error  appears  in  the  transcript. 

Order  affirmed. 
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In  Bane. 


[PUed  June  29,  1883.] 

No.  8134. 

OABPENTEB,  Bespondent, 

THE   NATOMA  WATEB  AND   MINING   COMPANY, 

Appellant. 

Ejxotmxiit — Btatuti  ot  Lxmxtatzoxb^— Judomsmt — Emtbt.  a  judgment  in 
ejectment  does  not  oreate  ft  new  estate  or  Test  a  new  title  in  the  plaint- 
iff which  inteirapts  the  mnning  of  the  Statute  of  Limitations,  in 
case  tJie  same  has  begun  to  ran.  The  ranning  of  the  limitation  can 
be  inteirapted  only  by  an  aotoal  entry. 

Appeal  from  Superior  Court,  El  Dorado  County. 

0.  J.  Carpenter  for  respondent. 
A.  P.  GcUUr^  for  appeUant. 

By  the  Coubt  (McKeet,  J.,  dissenting)  : 

We  concur  in  the  views  of  Department  Two  with  respect 
to  this  case.  The  result  reached  by  the  Department  is  sus- 
tained by  decisions  in  other  States.  (Wood  on  Limitations, 
272;  Doe  ex  dem.  Kennedy's  Heirs  v.  BeynoldSf  27  Ala.  377; 
Smith  V.  Homback,  4  Litt.  233;  Jadcson  v.  Havilardy  13  John. 
228.) 

Lord  Mansfield,  in  Aslin  v.  Parkin,  2  Burr.  665,  speaking 
of  the  effect  of  a  judgment,  recovered  in  ejectment,  as  evi- 
dence in  an  action  for  mesne  profits,  remarked :  "  This  judg- 
ment only  concludes  the  parties  as  to  the  subfect-matter  of  it. 
Therefore,  beyond  the  time  laid  in  the  demise^  it  proves  nothing 
at  all;  because,  beyond  that  time,  the  plaintiff  has  alleged 
no  tiUe,  etc." 

The  judgment  in  the  common-law  ejectment  determined 
the  plaintiff  to  have  the  right  of  possession  during  the  demise 
laid  in  the  declaration.  Under  our  laws,  ejectment,  so-called » 
may  be  employed  to  try  title,  and,  if  the  issue  is  as  to 

Elaintiff 's  seizing  in  fee,  or  for  a  less  estate,  the  judgment  in 
is  favor  determines  that  he  was  seized  in  fee,  or,  as  of  the 
less  estate,  at  the  commencement  of  the  action.  But  the 
judgment  does  not  create  a  new  estate,  or  vest  a  new  tiUe  in 
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the  plaintiff,  which  interrupts  the  mnning  of  the  Statate  of 
Limitations,  in  case  the  same  has  began  to  ran.  The  nm- 
ning  of  the  limitation  can  be  intemipted  only  by  an  actual 
entry.  The  establishment  of  a  right,  in  the  lessor  of  plaint- 
iff, to  the  possession  for  a  term  of  years,  did  not,  as  the 
cases  show,  interrapt  the  running  of  the  Statate  of  Limita- 
tions. There  is  no  reason  why  the  establishment  of  a  right 
to  a  larger  estate,  by  tiie  judgment  under  our  law,  should 
interrupt  the  running  of  the  statute.  As  an  interruption  of 
the  statute  the  judgment  for  the  recovery  of  lands  under 
our  Code  is  no  more  effectual  than  a  judgment  in  a  common- 
law  ejectment. 

Judgment  reversed. 

(Boss,  J.,  expressed  no  opinion  in  this  case.) 


In  Bane. 


I  Filed  June  20,  1883.  ] 

No.  10,766. 

PEOPLE,  Bespondent  v.  WONG  AH  TEAK,  Appellant. 

JusnriABLB  HoMiciDi.  A  person  who  has  sought  a  combat  for  the  purpose 
of  taking  advantage  of  another,  may  afterward  endeavor  to  dedine 
any  farther  stnigglet  and,  if  he  really  and  in  good  faith  does  so  before 
killing  the  person  with  whom  he  sought  snoh  combat  for  siieh  pur- 
pose, he  may  jnsti^  the  killing  on  the  same  grounds  as  he  might  if 
he  had  not  originaUy  sought  suoh  combat  for  such  purpose. 

Appeal  from  Superior  Court,  San  Francisco. 

James  Maguire  for  appellant. 
Attorney-General  for  respondent. 

Shabpstsin,  J.,  delivered  the  opinion  of  the  Court: 

The  Court,  in  charging  the  jury  as  to  what  would  consti- 
tute justifiable  homicide,  said:  '^ Homicide  is  justifiable 
when  committed  in  necessary  self-defense,  but  to  justify  a 
person  in  killing  another  in  self-defense,  it  must  appear  that 
the  danger  was  so  urgent  and  pressing  that  in  order  to  sare 
his  own  life,  or  to  prevent  his  receiving  great  bodily  harm, 
the  killing  of  the  other  is  absolutely  necessarv,  and  it 
must  appear  also  that  the  person  killed  was  tne  assail- 
ant. It  must  appear  also  that  the  deceased  person  was  the 
assailant,  or  that  the  person  killing  had  really  and  in  good 
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faith  endeayored  to  decline  any  farther  struggle  before  the 
mortal  blow  was  given.  A  bare  fear  of  the  commission  of 
any  of  the  offenses  or  injuries  which  I  have  just  spoken  of  as 
justifying  a  homicide  is  not  suflScient  to  justify  it^  but  the 
circumstances  must  be  sufficient  to  excite  the  fears  of  a  rea- 
sonable person,  and  the  person  killing  must  have  acted 
tinder  the  influence  of  such  fears  alone,  tuithoiit  any  mixture 
of  malice,  and  withotU  having  sought  the  combat  him^f^for  the 
purpose  of  taking  an  advantage  of  the  person  killed.'* 

If  such  be  the  law,  it  follows  that  one  who  had  sought  a 
combat  with  another  for  the  purpose  of  taking  an  advantage 
of  him,  couid  never  be  justified  in  killing  the  person  trith 
whom  he  sought  such  combat  for  such  purpose,  although  he 
**  really  and  in  good  faith  endeavored  to  decline  any  further 
struggle  before  the  mortal  blow  was  given." 

But  such  is  not  the  law.  A  person  who  has  sought  a  com- 
bat for  the  purpose  of  taking  advantage  of  another,  maj 
afterward  enaeavor  to  decline  any  further  struggle,  and,  if 
he  really  and  in  good  faith  does  so  before  killing  the  person 
with  whom  he  sought  such  combat  for  such  purpose,  he  may 

J'ustify  the  killing  on  the  same  grounds  as  he  might  if  he 
lad  not  originally  sought  such  combat  for  such  purpose. 
An  instruction  to  the  contrary  would  be  erroneous  in  any 
case. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

We  concur:  Thornton,  J.,  Boss,  J.,  McEinstry,  J. 

mSSEMTINa  OPINION. 

I  dissent.  Conceding  that  the  closing  portion  of  the  last 
instruction  to  the  jury  be  erroneous,  vet  I  think  it  is  error 
without  injury;  because  there  was  nothing  in  the  evidence, 
as  it  appears  in  the  record,  which  tended  to  prove  that  the 
defendant  sought  a  combat  with  the  deceased  for  the  pur- 
pose of  taking  an  advantage  of  him,  or  that  the  homicide  was 
committed  in  a  combat  between  the  defendant  and  the  de- 
ceased; that  portion  of  the  instruction  was  therefore  irrele- 
vant to  the  evidence  in  the  case.  Besides,  the  instruction 
itself  was  qualified  by  the  other  parts  of  the  charge  of  the 
Court  in  such  a  manner  that  the  jury  could  not  have  been 
misled  by  the  objectionable  part  of  the  instruction. 

MoKke,  J. 
I  concur  with  Justice  McKee. 

Mtrioe,  J. 


574  Ungeb  v.  Moonet 


Depabtment  No,  2. 


[Filed  June  29. 1883.] 

No,  8082. 

UN  GEE,  Eespondent,  v.  MOONEr,  Appellamt. 

ADTSBSI    PoSBEBSION — OUBTIB — STATim  OF    LZMITATIOm — ^TSMAllTS-ni-OOM- 

MON .  In  1863  one  Spronl  was  the  owner  and  in  posBession  of  a  lot  in 
San  Franoisoo.  In  1865  he  sold  the  same  to  Brokav  and  Metoalf .  In 
1867  Brokav  sold  the  entire  premises  to  Mooney,  who  entered  into 
the  possession.  In  1868  If ooney  made  a  deed  of  gift  of  the  entire 
premises  to  his  wife  (the  defendant),  and  she  entered  into  possession, 
and  has  eyer  sinoe  been  in  possession »  reoeiving  the  rent  and  paying 
the  taxes.  In  1880  Metoalf  sold  an  nndiyided  one-half  of  said  lot  to 
Unger  (the  plaintiff;,  and  he  brought  this  action  to  reooTor  posses 
sion;  and  the  defendant  Mooney  pleaded  the  Statute  of  limitations. 
BM,  that  the  adverse  possession  of  Mrs.  Mooney  was  soffloient  to 
constitute  a  defense  under  the  Statute  of  limitations. 

Id.  There  are  flye  elements  required  to  make  out  an  adyerse  possessBon 
sui&oient  to  constitute  a  defense  under  the  Statute  of  limitations: 
(1)  The  possession  must  be  by  actual  occupation,  open  and  noto- 
rious, not  dabdestine.  (2 )  It  must  be  hostile  to  the  plaintiff's  title.  (3) 
It  must  be  held  under  a  chum  of  title,  exdusiye  of  any  other  ri^^t;  as 
one's  own.  (4)  It  must  be  continuous  and  uninterrupted  for  a  period 
of  five  years  prior  to  the  commencement  (need  not  be  next  prior) .  (6) 
Since  the  passage  of  the  proviso  to  Section  325  0.  G.  P.  in  1878,  pay* 
ment  of  taxes. 

Id. — Co-TBNANT.  Mere  possession  by  a  co-tenant  will  not  set  the  statute  in 
motion.  There  must  be  notice,  either  actual  or  constructiye,  to  his 
co-tenant  that  the  holding  has  become  hostile. 

Appeal  from  Superior  Ooort,  San  Francisco. 

G.  F.  &  W.  H.  Sharp  for  respondent. 
Boche  &  Desbeck  for  appellant. 

Thornton,  J.,  delivered  the  opinion  of  the  Court: 

This  is  an  action  to  recover  possession  of  an  undivided 
half  of  a  lot  of  land  situate  in  the  city  and  county  of  San 
Francisco,  to  which  the  Statute  of  Limitations  was  pleaded. 
The  Court  held  against  the  defendant  on  this  plea,  and  judg- 
ment passed  for  plaintifif.  The  defendant  moved  for  a  new 
trial,  which  was  denied.  One  of  the  grounds  on  which  this 
motion  was  denied  was  the  insufficiency  of  the  evidence  to 
sustain  the  finding  on  the  issue  joined  on  the  plea  of  the 
statute  above  mentioned. 

The  findings  of  fact,  so  far  as  are  adverted  to  or  necessftiy 
to  be  remarked  upon  herein,  are  as  follows: 

'•  1.  That  one  Frederick  S.  Sproul,  on  the  1st  day  of  De- 
cember, in  the  year  1863,  was  the  owner  in  fee  and  in  pos- 
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session  of  the  lot  of  land  described  in  the  complaint  in  this 
action. 

"2.  That  said  Frederick  S.  Spronl  and  Phebe  C,  his 
wife,  on  the  27th  day  of  February^  in  the  year  1866,  granted^ 
bargained  and  sold  said  premises  to  James  Brokaw  and  J. 
W.  Metcalf,  by  deed  dnly  recorded  on  the  same  day,  who 
entered  into  the  possession  of  ^aid  premises  nnder  said  deed. 

"3.  That  said  Frederick  S.  Spronl,  Phebe  C.  Spronl,  his 
wife,  and  James  Brokaw,  on  the  2d  day  of  January,  in  the 
year  1867,  granted,  bargained  and  sold  said  i)remises  to 
Thomas  Mooney,  who  entered  into  the  possession  of  said 
premises  under  said  deed,  and  while  he  held  the  same  paid 
the  city,  county  and  State  taxes  levied  thereon,  added  to  the 
improvements  thereon,  and  received  the  rents  and  profits 
thereof. 

' '  4.  That  said  Thomas  Mooney,  on  the  16th  day  of  Decem- 
ber, in  the  year  1868,  made  a  deed  of  gift  of  said  premises 
to  his  wife,  Emily  Mooney,  one  of  the  defendants  in  this 
action,  which  deed  was  duly  recorded  on  said  last-named 
day.  That  said  defendant  entered  into  the  possession  of 
said  premises  under  said  deed,  and  has  ever  «since  held  the 
possession  thereof  by  herself  or  tenants,  and  received  the 
rents  and  profits  thereof,  and  paid  the  city,  county  and  State 
taxes  imposed  thereon. 

"6.  That  said  J.  W.  Metcalf,  on  the  13th  day  of  Novem- 
ber, in  the  year  1880,  by  deed  duly  acknowledged  and 
recorded,  granted,  bargained  and  sold  the  undivided  one- 
half  of  l^e  premises  described  in  said  complaint  to  the 
plaintiff. 

'^  6.  That  the  defendants,  on  the  4th  day  of  March,  in  the 
year  1881,  ousted  the  plaintiff,  and  denied  his  title  to  the 
premises  described  in  said  complaint,  and  in  and  to  every 
part  thereof." 

The  Court,  it  will  be  observed,  finds  that  the  plaintiff  was 
ousted  or  disseized  on  the  4th  day  of  March,  1881.  The 
denial  of  the  title  also  found  is  either  a  mere  evidential  or 
probative  fact,  having  no  proper  place  in  a  finding  of  facts, 
or  if  it  has,  is  of  the  same  purport  with  the  fact  of  ouster 
previously  found.  In  this  latter  view,  it  is  a  mere  repetition 
of  the  finding  of  ouster,  and  need  not  be  further  noticed. 

It  is  contended  that  the  evidence  shows  that  the  disseizin 
or  ouster  of  plaintiff  by  defendant  was  at  a  much  earlier 
day;  in  fact,  tnat  tiie  testimony  establishes  that  the  ouster 
occurred  on  the  entry  of  Thomas  Mooney  under  the  deed  ex- 
ecuted to  him  on  the  2d  day  of  January,  1867,  (see  finding 
three)  by  Spronl  and  wife  and  Brokaw. 
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To  set  the  Statute  of  Limitations  in  motion,  there  must  be 
a  hostile  possession,  open  and  notorious,  or  accompanied  by 
such  circumstances  as  are  calculated  to  make  it  notorious. 
{Orimm  v.  Ourley,  43  Cal.  251;  Ihompeon  v.  Piocke,  44  id. 
608.)  This  accords  with  the  definition  of  disseizin,  which 
Blackstone  defines  to  be  ''A  wrongful  putting  out  of  him 
who  hath  the  freehold."  (3  Blacks.  Oom.  169 — and  so,  Lit- 
tleton and  Coke.)  The  definition  of  the  former  is  "  where  a 
man  entereth  into  any  lands  or  tenements  where  his  entrance 
is  not  conp:eable  and  ousteth  him  who  hath  the  freehold. 
(Go.  Litt.  279.)  Coke  defines  it  as  *'  the  putting  a  man  out 
of  possession,  and  ever  implieth  a  wrong."  (Co.  Litt.  153.) 
It  must  be  with  intent  to  usurp  the  place  of  the  true  owner, 
and  put  him  out  of  possession.  Lord  Mansfield,  in  laylor 
dem  Atkyna  v.  Horde,  said  that  disseizin  at  common  law  *' sig- 
nified some  mode  or  other  of  turning  the  tenant  out  of  his 
tenure,  and  usurping  his  place  and  feudal  relation,"  from 
which  it  followed,  that  if  the  disseizor  died  seized,  the  de- 
scent to  his  heir  gave  him  the  right  of  possession  and  tolled 
or  took  away  the  true  owner's  entry.  (I  Burr.  60.)  This 
was  said  of  actual  disseizins,  or  disseizins  in  spite  of  the 
owner,  and  not  of  disseizins  at  the  election  of  the  owner, 
which  were  allowed  to  the  owner  for  the  sake  of  the  remedy 
bj  asaize  of  novd  disseizin.  This  actual  disseizin  is  the  spe- 
cies of  ouster  or  dispossession  by  reference  to  which  adyerse 
possession  is  defined  and  illustrated.  The  last  class  of  dis- 
seizins above  mentioned  need  not  be  further  noticed. 

In  fine,  we  think  that  the  authorities  justify  our  saying 
that  every  dispossession  of  the  true  owner ,  whether  by  force  or 
fraud,  by  violent  or  peaceful  means,  and  an  open  and  noto- 
rious occupation  under  claim  of  title  in  the  person  who  dis- 
possesses, IS  a  disseizin  or  ouster  (disseizin  is  but  a  species 
of  ouster,  see  2  Black.  Com.)  sufficient  to  set  in  motion  the 
Statute  of  Limitations,  and  constitutes  an  adverse  posses- 
sion, which,  when  it  continues  for  the  period  of  time  pre- 
scribed by  statute,  bars  the  owner  of  his  right  to  recover. 

Now,  the  possession  of  one  tenant-in-common  is  the  pos- 
session of  his  co-tenant.  Such  possession  by  one  tenant  has 
no  element  of  hostility  to  the  right  of  his  co-tenant.  The 
co-tenant  out  of  possession  is  not  informed  by  such  posses- 
sion that  it  has  any  adverse  character.  Such  a  possession 
under  claim  of  title  adverse  to  the  co-tenant,  but  not  mani- 
fested to  him  by  the  conduct  of  the  possessor  of  a  character 
to  notify  the  co-tenant  of  its  adverse  nature,  is  not  sufficient 
to  set  the  statute  in  operation  as  between  tenants-in-com- 
mon.   The  co-tenant  must,  in  some  way,  be  notified  of  the 
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adverse  holding,  in  order  to  be  prejudiced  by  it.  This  may 
be  by  actnal  notice,  or  by  acts  or  declarations  so  open  and 
notorious  that  it  may  be  inferred  that  the  co-tenant  had 
knowledge  of  them.  This  rule  and  the  reason  on  which  it  is 
founded  is  well  stated  in  MiUer  v.  Myles  (46  Gal.  689),  refer- 
ring to  the  tenant  out  of  possession  in  these  words:  ''But 
until  he  has  notice  either  actual  or  constructive,  in  some  form, 
that  the  possession  of  his  co-tenant  has  become  hostile,  it 
will  be  deemed  in  law  to  have  been  amicable,  notwithstand- 
ing the  tenant  in  possession  may  in  fact  have  been  holding 
adversely.  If  the  rule  were  otherwise,  the  tenant  out  of  pos- 
session might  be  disseized  and  lose  his  remedy  by  the  bar  of 
the  Statute  of  Limitations,  without  notice  that  the  posses- 
sion of  his  co-tenant  had  become  hostile.  To  avoid  this  in- 
justice, the  law  deems  the  possession  to  have  continued  ami- 
cable until  the  tenant  out  of  possession  has,  in  some  meas- 
ure, been  notified  that  it  has  become  hostile." 

The  adverse  character  of  the  possession  must  in  every  case 
be  manifested  to  the  owner.  The  owner  must  be  notified,  in 
some  way,  that  the  possession  is  hostile  to  his  claim,  or  the 
statute  does  not  operate  on  his  right.  See  remarks  in  opinion 
in  Thonmson  v.  Pioche,  44  Cal.  517-18;  Ihistees  etc.  Tb ton 
of  IbH  Hampton  v.  Kirk,  84  N.  T.  220;  Culver  v.  Bhodes,  87 
vi,  364;  Jbetl  v.  Harris,  11  Gill  &  J.  371.  Per  Dorsey,  J., 
as  was  said  in  case  cited  from  84  N.  Y.;  per  Andrews,  J., 
''the  object  of  the  statute  defining  the  acts  essential  to  con- 
stitute  an  adverse  possession  is,  that  the  real  owner  may,  by 
unequivocal  acts  of  the  disseizor,  have  notice  of  the  hostile 
claim  and  be  thereby  called  upon  to  assert  his  legal  title." 
Hence,  an  open  and  notorious  occupation  with  hostile  intent 
is  a  necessary  constituent  of  an  adverse  possession.  Neither 
a  hostile  intent  without  such  occupation,  nor  such  occupa- 
tion without  hostile  intent,  is  sufficient.  The  case  of  tenants- 
in-common  is  no  exception  to  this  rule.  The  evidence  re- 
auired  is  of  a  different  character  from  the  legal  character  of 
iie  tenure,  tenants-in-common  being  seized  per  my,  and  the 
actual  occupation  of  one  tenant  of  tibe  entire  tract  having  no 
element  of  hostility  to  his  co-tenant.  Such  occupation  with 
user  of  the  land  for  husbandry  or  of  any  kind,  is  reconcil- 
able with  right,  and  in  harmony  with  the  legal  aspects  of  the 
tenure.  Hence  there  must  be  some  conduct  of  the  occupy- 
ing tenant  evidenced  by  acts  or  declarations,  or  both,  in  its 
nature  and  essence  hostile  to  the  titie  of  the  tenant  out  of 

Eossession,  and  imparting  knowledge  of  such  hostility  to  the 
itter,  to  effect  his  right.     (Portis  v.  HiU,  3  Texas,  273.) 
The  important  question  here  is,  does  the  evidence  show  an 
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ouster  prior  to  the  date  at  which  it  is  foand,  and  an  adyerse 
possession  of  sufficient  duration  to  bar  the  plaintiff's  action? 

The  facts  found  are  set  forth  above,  together  with  the 
further  fact  not  proved,  that  Emily  Mooney  paid  the  taxes 
during  the  whole  time  she  was  in  possession.  We  do  not 
say  this  payment  of  taxes  was  proved,  because  the  bill  of 
exceptions  shows  that  the  offer  was  made  to  prove  it,  and  it 
was  ruled  out,  except  as  to  the  fact  of  payment  since  March, 
1878,  when  the  proviso  to  Section  325  0.  C.  P.  went  into 
operation.  The  payment  of  taxes,  U  seems,  is,  under  the  cir- 
cumstances of  this  case,  competent  evidence  along  with  the 
other  facts  admitted  to  show  the  character  of  the  holding  by 
the  party  inpossession,  that  it  was  adverse  and  under  claim 
of  title.     (Keyser  v.  JSvam.  30  Pa.  St.  509.) 

The  evidence  shows  the  entry  by  Thomas  Moonev  under  a 
deed  executed  to  him  by  Sproul  and  wife  and  BroKaWj  con- 
veying the  whole  premises,  which  deed  was  duly  recorded 
soon  after  its  execution.  This  is  strong  evidence  of  an 
ouster  or  disseizin.  It  wears  the  appearance  of  a  declaration 
by  the  grantee  that  his  entrv  under  the  deed  is  for  himself 
exclusively  and  not  for  another,  that  he  enters  in  his  own  ex- 
clusive right.  In  Prescott  v.  Nevers^  3  Mason,  O.  C.  Eep. 
330,  Judge  Story,  in  discussing  the  subject  of  the  ouster  of 
one  tenant  in  common  by  another,  used  this  language:  ''I 
take  the  principle  of  law  to  be  clear  that,  where  a  person  6nten 
into  land  by  a  recorded  deed,  his  entry  and  possession  are 
referred  to  such  title;  and  that  he  is  deemed  to  have  a  seizin 
of  the  land  co-extensive  with  the  boundaries  stated  in  his 
deed,  where  there  is  no  open  adverse  possession  of  the  land 
so  described  in  any  other  person."  This  was  said  in  1827. 
Afterward,  at  the  January  Term,  1845,  of  the  Supreme 
Court  of  the  United  States,  the  same  learned  jurist  deliver- 
ing the  opinion  of  the  Court  in  Clymer's  Lessee  v.  DurUm,  3 
Howard,  690,  expressed  himself  thus:  ''In  the  case  of  die 
Lessee  of  Clarke  v.  Courtney ^  5  Peters,  319,  364,  this  Court 
also  held  that,  when  a  person  enters  into  land  under  a  deed 
or  title,  his  possession  (in  the  absence  of  all  other  qualifying 
or  controlling  circumstances)  is  construed  to  be  co-exten- 
sive with  his  deed  or  title;  and  although  the  deed  or  tiUe 
may  turn  out  to  be  defective  or  void,  yet  the  true  owner  will 
be  deemed  disseized  to  the  extent  of  the  boundaries  of  such 
deed  or  title."  The  learned  Justice  cites  several  other  cases 
"affirming  the  same  doctrine,"  viz. :  Oreene y. Liter ^  8 Cranoh. 
229,  230;  Barry,  Grafe,  4  Wheat.  213,  223;  Society  far  Prop- 
agating  the  Gospel  v.  The  Tbum  of  Pawlet,  4  Peters,  480, 604, 
606;  Blighfs  Lessee  v.  Rochester,  7  "Wheat.  535.    See  also 
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Brotdetreet  t.  Buntingtonj  5  Pet.  439;  Clapp  v.  Bromagham^  9 
Cowen,  631,  632,  533;  Cuileii  v.  Motzer,  13  Serg.  &  E,  368; 
Wright  v.  Saddler,  20  N.  T.  329,  330;  ^Zeoxinder  v.  Kennedy, 
19  Texas,  496.  In  CulUr  v.  ilfo^sser,  13  Serg.  &  E.  358,  it  was 
held  where  the  very  poiot  was  in  judgment,  that  possession 
of  land  by  a  purchaser,  under  deed  of  an  entire  lot,  is  ad- 
verse to  the  rightful  owner,  though  tenant-in-common  with 
the  grantor.  There  are  numerous  other  cases  to  the  same 
effect.  {Home  v.  Howdl,  46  Qa.  9;  Cain  v.  Furhw,  47  id. 
674;  QUI  v.  FaunUeroy'a  Heirs,  8  B.  Mon.  186;  Long  v. 
Stamp,  49  Mo.  508;  Winfieldv.  LindeU,  30  id.  282;  8.  0.  38 
id.  578;  Lepeyre  v.  Paul,  47  id.  590;  GVay  v.  Bates,  3  Strobh. 
600;  Bogardus  v.  THnity  Church,  4  Paige,  178;  Biglotv  v. 
e/bwes,  10  Pick.  172;  Geowcy  v.  CW^,  15  111.  242;  HinJdey  v- 
Oreen,  52  it2.  230-3;  Townsendand  Pastor's  case,  4  Leonard, 
32;  Beed  v.  Tfaytor,  5  B.  &  Ad.  575;  Parker  v.  TAc  Protyiie- 
tars,  etc.,  3  Mete.  101;  Thomas  v.  Garvan,  4  Dev.  223;  {/Jouel 
V.  JFcftfe,  id.  290;  Hubbard  v.  ff'oorf,  1  Shead,  286.  Many 
other  cases  are  cited  in  tiie  brief  for  appellant,  to  which 
reference  is  made  and  which  can  be  inserted  in  the  report  of 
the  case. 

The  deed  of  Mooney  (its  character  is  stated  above^  was 
recorded,  and  Mooney  entered  under  it  into  a  lot  within  the 
city  of  San  Francisco,  described  in  the  complaint  as  being 
twenty-three  by  ninely  feet.  The  evidence  on  the  part  of 
the  defendant,  in  regard  to  the  adverse  possession,  is  that 
of  Mrs.  Mooney,  and  is  as  follows:  "I  took  possession  of 
the  property  in  December,  1868.  When  my  husband  mad  e 
me  a  deed  of  gift  of  it,  my  husband  and  I  lived 
there.  At  first,  when  he  bought  the  property,  it  was  a 
four-roomed  house.  He  and  I  lived  there  for  about  six  or 
eight  months,  and  then  we  let  it  to  tf  newljr-married  couple. 
TVnen  they  left  the  house,  my  husband  had  it  raised  to  a  two- 
story  house.  My  husband  and  myself  ceased  to  live  there  in 
1867.  We  lived  there  five  or  six  months.  The  newl^-mar- 
ried  couple  lived  there  six  or  seven  months.  Mr.  Wiel  and 
family  next  lived  there.  They  occupied  the  premises  five  or 
six  years.  The  plaintiff  was  my  next  tenant.  He  remained 
there  three  or  four  years.  I  have  always  received  the  rents 
of  the  premises  since  the  time  the  deed  was  made  to  me. 
Madison  &  Burke  had  charge  of  the  place  for  me.  I  never 
accounted  to  any  person  for  any  portions  of  the  rents  or 
profits.  Nobody  ever  demanded  an  account  of  them  from 
me  until  within  the  last  two  or  three  months.  Nobody  ever 
demanded  of  me  to  be  let  into  possession  of  these  premises 
until  the  demand  of  Mr.  Unger.     Mr.  Mooney  raised  the 
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house.  It  was  foar-roomed.  He  raised  it  to  a  two-story 
honse,  with  modem  improyements,  and  I  haye  always  kept 
it  in  repairs,  paid  taxes,  assessments  and  eyerjthing.  The 
lot  is  surrounded  by  a  fence.  The  cost  of  raising  the  house 
and  putting  in  the  modern  improyements  must  haye  been 
11,800  or  12,000.  I  offered  to  sell  the  property.  I  neyer 
acknowledged  any  claim  to  any  portion  of  the  property  on  the 
part  of  any  one  else.  I  haye  been  in  possession  for  a  number 
of  years.  I  haye  always  receiyed  the  rents  and  profits  I 
always  thought  it  was  mine,  and  I  belieye  it  is  mine  now. 
During  all  the  years  since  that  deed  was  giyen  to  me  I  have 
leased  the  premises  to  tenants.  Nobody  but  m^  tenants  and 
myself  haye  been  in  possession  or  occupation  of  these 
premises  since  the  deed  to  me  from  my  husband." 

The  aboye,  with  what  has  been  before  stated ,  is  all  the  testi- 
mony on  the  issue  of  adyerse  possession,  except  one  circnm- 
stance,  which  will  be  adyertod  to  hereafter. 

There  are  fiye  elements  required  to  make  out  an  adyerse 
possession  sufficient  to  constitute  a  defense  under  theStatnte 
of  Limitations:  1.  The  possession  must  be  by  actual  occupa- 
tion, open  and  notorious,  not  clandestine.  (Thompson  v. 
PiocJie,  supra;  0.  C.  P.,  Sees.  323,  325.)  2.  It  must  be 
hostile  to  the  plaintiff's  title.  (C.  0.  P.,  Sees.  321,  2, 3.)  3. 
It  must  be  held  under  a  claim  of  title,  exclusiye  of  eaij  other 
right,  as  one's  own,  (0.  C.  P.  Sees.  322,  3,  5;  Garrison  v. 
McOhddey,  38  Cal.  78;  Lovell  y.  Frost,  44  id.  471;  Ihompson 
y.  Pioche^  supra,)  4.  It  must  be  continuous  and  uninter- 
rupted for  a  period  of  fiye  years  prior  to  the  commencement 
of  the  action.  (0. 0.  P.,  Sees.  322, 4;  SanFrancisoo  y.  Fulde, 
37  Cal.  341;  San  Jose  y.  IHmble,  41  id.  536.)  (It  may  be 
added  here  that  this  period  of  fiye  years  need  not  be  next  be- 
fore the  commencement  of  the  action — Canrum  y.  SttxAmatij 
36  Cal.  535.)  5.  Since  the  passage  of  the  proyiso  to  Sec- 
tion 325  0.  0.  P.  in  1878,  payment  of  taxes.  (G.  P.  B.  B. 
Co.  y.  Shackelford,  XI  Pac.  0.  L.  J.  164. 

Each  one  of  these  elements  is  established  by  the  eyidenoe. 

1.  There  was  open  and  notorious  occupation  by  Mrs.Mooney 
and  her  husband.     Mrs.  Mooney  and  her  husband  were  in 

Kossession  when  the  deed  was  made  to  the  former  in  Decem- 
er,  1868.  They  liyed  there  for  about  seyeral  months.  Mrs. 
Mooney  took  possession  in  December,  1868.  Her  husband 
added  to  the  house — raised  it  to  a  two-story  house.  Mrs. 
Mooney  has  let  the  house  during  this  period  to  seyeral  ten- 
ants, and  a  tenant  has  occupied  the  house  during  nearly  the 
whole  period.  She  has  made  repairs  on  the  house,  im- 
proyed  it  at  a  cost  of  from  11,800  to  12,000,  receiyed  the  rents 


Ungeb  t;.  MooNSY.  581 

of  fhe  property,  paid  taxes  and  asseBsments,  has  never  ao- 
ooontea  to  any  one,  and  no  one  ever  demanded  an  account 
or  to  be  let  in  possession  until  within  a  short  time  before  the 
salt  was  broagnt.  The  deeds  under  which  she  claims,  and 
herself  and  her  husband  entered,  were  recorded  soon  after 
made.  Her  acts  of  ownership,  and  those  of  her  husband, 
were  unecjuivocal  and  open  to  the  observation  of  all,  and 
during  this  period  Metcalf,  the  alleged  tenant-in-common, 
lived  near  enough  to  the  city  to  have  reached  it  in  less  than 
twelve  hours,  and  had  full  opportunity  of  observing  the  con- 
dition of  the  lot,  the  change  of  possession  from  Brokaw,  his 
co-tenant,  so-called,  or  that  a  person  other  than  Brokaw  was 
in  possession,  its  occupation  by  tenants,  and  of  ascertaining 
all  the  above-mentioned  facts,  which  facts  a  man  ordinarily 
regardful  of  his  interests  would  have  made  himself  ac- 
quainted with.  The  possession  of  other  persons  than  Bro* 
kaw  was  enough  to  put  Metcalf  on  inquiry,  according  to  the 
rule  in  Fair  v.  Stevenot,  29  Gal.  486.  If  he  had  inquired,  he 
would  have  discovered  the  hostile  character  of  the  posses- 
sion. This  means  of  notice  constituted  notice.  (See  Smith 
V.  7ul€,  31  Oal.  184;  Pdl  v.  McElroy,  36  id.  272.) 

2.  The  hostility  by  the  plaintiff's  claim  of  title  is  evident 
by^the  above  facts,  for  the  character  of  the  possession  may 
be  evidenced  by  acts  as  well  as  words.  Independent  of  the 
entry  of  Mooney  and  wife  under  the  deeds  of  the  whole  lot, 
such  acts  indicate  the  adverse  character  of  the  holding. 
With  the  deeds,, we  canuot  see  that  there  can  be  any  doubt 
about  it.  Mrs.  Mooney  testified  she  always  thought  it  was 
her  property,  and  never  acknowledged  any  claim  to  any  por- 
tion of  the  property  on  the  part  of  any  one  else.  Her  acts 
accord  with  ana  support  this  testimony. 

3.  The  above  facts  show  that  Mrs.  Mooney  occupied  and 
possessed  the  property  under  a  claim  of  title  exclusive  of 
any  other  right.  4 — and  also  that  the  evidence  conclusively 
established  that  this  adverse  possession  continued  for  a 
period  sufficiently  long  prior  to  action  brought — say  five 
years — to  bar  plaintiff's  action;  and  6,  that  she  paid  the  taxes. 

The  evidence  as  to  these  points  is  all  one  way.  The  fact 
that  she  presented  a  deed  to  Metcalf  and  requested  him  to 
sign  it,  does  not  rebut  anv  of  the  deductions  above  made 
from  the  evidence.  Metcalf  and  Mrs.  Mooney  alone  testifv 
as  to  this  matter.  Metcalf  says  she  presented  a  deed  an^ 
requested  him  to  sign  it;  he  does  not  state  the  character  of 
the  deed.  But  there  is  no  evidence  that  she  ever  offered  to 
buy  anything.  Mrs.  Mooney  says  that  the  deed  presented 
to  Metcalf  was  a  quU-daim.    These  facts  do  not  sustain  the 


582  Ungeb  v.  Mooney. 

conclusion  that  the  case  here  made  is  within  the  decision  of 
LoveU  V.  Frost,  44  Oal.  474,  and  C.  P.  B.  B.  Co.  v.  Mead,  (10 
Pac.  C.  L.  J.  698.) 

There  was  no  offer  to  purchase  the  property  or  to  pur- 
chase anything,  but  the  testimony  shows  that  it  was  an  efibrt 
by  the  defendant  to  get  in  an  outstanding  or  adverse  claim 
or  title,  called  to  her  attention  by  an  objection  made  to  her 
title  when  she  was  negotiating  a  sale  of  the  lot.  This  she 
had  a  right  to  do,  and  doing  which  was  no  recognition  of 
the  plaintiff's  claim  so  as  to  do  away  with  the  effect  of  her 
hostile  occupation.  On  the  contrary,  the  facts  proved  point 
strongly  to  the  conclusion  that  she  asked  for  a  deed  which 
was  rightfully  her  due  from  one  who  had  no  title;  that  Met- 
calf  's  name  was  inserted  in  the  deed  of  Sproul  and  wife  to 
himself  and  Brokaw,  as  a  merely  nominal  owner,  to  hold  the 
title  for  the  grantors  of  Thomas  Mooney,  Sproul  and  wife, 
and  Brokaw. 

This  will  explain  the  facts  that,  though  living  in  the  neigh- 
borhood of  the  city  of  San  Francisco  during  the  whole  time 
of  Mrs.  Mooney's  occupation,  he  (Metcalf)  paid  no  attention 
to  the  property,  never  asked  for  a  portion  ol  the  rents,  made 
no  inquiry  about  the  property,  ana  had  forgotten  that  he  had 
any  interest  in  it. 

We  are  referred  to  the  case  of  SeaJton  v.  Son^  32  Gal.  483. 
Whether  the  possession  was  adverse  or  not  is  certainly  in 
the  case  before  us  a  question  of  fact  to  be  determined  upon  a 
view  of  all  the  circumstances  appearing  in  the  evidence.  ^  In 
Taylor  v.  Horde,  1  Bur.  60,  Lord  Mansfield  said:  *' Disseizin 
is  a  fact  to  be  found  by  the  jury."  That  such  is  the  gen- 
eral rule  as  to  whether  a  possession  was  adverse  or  not  to  the 
owner's  title,  see  the  cases  cited  in  notes  2  to  258  of  Wood's 
Lim.  of  Actions.  It  is  not  necessary  for  us  to  overrule  the 
case  referred  to,  but  we  feel  bound  to  say  that  in  our  opinion 
the  ruling  in  it  as  to  the  deed  to  Brokaw,  and  his  entry  and 
possession  under  it,  is  overborne  by  the  weight  and  cnrrent 
of  authority,  and  is  not  in  accordance  with  the  well-settled 
principles  on  which  the  question  of  adverse  possession  had 
been  adjudged  in  nearlv  every  case  to  which  our  attention 
has  been  called,  or  whicn  we  nave  been  able  to  find.  The 
cases  are  cited  above. 

The  finding  as  to  the  issue  made  by  the  Statute  of  limi- 
tations in  this  case,  is  scarcely  in  accordance  with  that  defi- 
niteness  and  certainty  which  should  characterize  a  finding  of 
facts  (see  sixth  finding,  quoted  above).  In  finding  an  ad> 
verse  possession,  it  would  be  well  to  find  the  elements  above 
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giyen.  If  one  of  the  elements  is  lacking,  the  adverse  pos- 
session is  not  made  oat,  and  in  finding  such  an  issue  for  the 
plaintiff,  it  is  saflScient  to  negative  the  existence  of  any  one 
of  these  elements. 

Jad^ent  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

We  concur:    Mjrick,  J.,  Sharpstein,  J. 


Depabtment  Ko.  2. 


FUed  July  20,  1883. 

No.  7889. 

OANAYAN,  Bbspondent,  v.  GBAT  et  al..  Appellants. 


FoBomLB  Ehtbt — TsBBPiflB—OwNiB— Damages— AonoH.  The  statute  gives 
a  person,  eyen  in  the  wrongful  possession  of  land,  a  right  of  action 
,  (forcible  entry),  and  prescribes  its  form,  against  the  owner  having  a 
right  to  enter,  if  he  make  a  forcible  entry;  and  such  remedy  is  excln- 
sive;  consequently,  trespass  for  damages  in  making  snch  entry  will 
not  lie. 

• 

Appeal  from  Superior  Court,  San  Francisco. 

Jf.  C.  HaaseU  for  respondent. 
Wm.  Beid  for  appellants. 

Shabpsteen,  J.,  delivered  the  opinion  of  the  Court: 

On  the  19th  day  of  August,  1875,  James  Canavan,  who 
was  then  the  husband  of  the  plaintiff,  was  the  lessee  and  in 
the  possession  of  the  fifty-vara  lot  on  the  south-east  corner 
of  Third  and  Brannan  streets,  in  San  Francisco,  and  was  the 
owner  of  all  the  frame  buildings  thereon;  and  on  that  day 
he  assigned  said  lease  and  sold  said  buildings  to  the  defend- 
ant H.  W.  Gray.  On  the  same  day  he  signed  and  delivered 
to  said  Gray  an  instrument  in  writing,  of  which  the  follow- 
ing is  a  copy:  "  This  is  to  certify  that  I  have  rented  four 
rooms,  upper  story,  S.  E.  cor.  Third  and  Brannan  sts.,  at 
($20)  twenty  dollars  per  month;  and  I  hereby  agree  to  de- 
liyer  up  [xossession  of  the  said  rooms  upon  receipt  of  ten 
days'  notice,  said  notice  to  take  effect  from  13tn  day  of 
Aujmst,  1875." 

On  the  26th  of  September,  1875,  said  Gray  commenced  an 
action  against  said  James  Canavan  for  the  possession  of  said 

1>remises,  and  on  the  27th  of  the  said  month  he  went  away, 
eaving  his  family,  including  his  wife,  the  plaintiff  herein,  m 
said  rooms.    He  has  never  occupied  said  rooms  since.     But 
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the  plaintiff  has  continued  to  occupy  them  without  paying 
any  rent  for  the  use  and  occupation  thereof . 

On  the  6th  day  of  April,  1879,  some  persons  who  had  been 
employed  by  said  Gray  for  that  purpose,  unroofed  the  house 
containing  said  rooms,  and  by  so  doing  damaged  the  per- 
sonal property  of  the  plaintiff  therein,  and  this  action  ww 
brought  to  recover  the  damages  which  the  plaintiff  thereby 
sustained.  Upon  these  and  other  facts,  which  do  not  change 
the  legal  aspect  of  the  case,  a  verdict  was  rendered  in  favor 
of  the  plaintiff  for  $1,000.  A  motion  for  a  new  trial  was 
made  by  the  defendants,  and  denied  by  the  Court,  on  con- 
dition that  the  plaintiff  should  remit  $250  of  the  damages, 
which  she  did.  The  appeal  is  from  that  order  and  the  judg- 
ment. 

The  vital  question  is,  Can  the  plaintiff,  upon  these  facts, 
maintain  an  action  oi  trespass  against  the  defendant?  Upon 
that  question  the  cases  are  conflicting,  and  we  shall  not 
attempt  to  enumerate  them  on  the  one  side  or  the  other,  but 
will  briefly  examine  the  grounds  upon  which  the  opinions  j>n) 
and  con  are  based. 

All  agree  that  at  common  law  the  plaintiff  could  not,  upon 
the  facts  disclosed  by  this  record,  maintain  any  action  what- 
ever against  the  defendants.  It  is  also  conceded  that  the 
only  change  which  has  been  made  in  the  law  relating  to  this 
subject  is  that  made  by  the  statute  which,  in  this  State,  as  in 
many  others,  provides  a  summary  remedy  for  forcible  entiy 
upon  or  into  any  real  property,  it  is  only  as  to  tiie  extent 
of  the  change  wrought  by  this  statute  that  there  is  any 
difference  of  opinion.  The  insistence  on  one  side  is  iliat 
'^  The  statute  of  forcible  entry  and  detainer,  not  in  terms, 
but  by  necessary  construction,  forbids  a  forcible  entry,  even 
by  the  owner,  upon  the  actual  possession  of  another;  Such 
entry  is,  therefore,  unlawful.  If  unlawful  it  is  a  trespass, 
and' an  action  for  the  trespass  must  necessarily  lie." 
(Reedery.  Purdy,  41  lU.  279.) 

On  the  other  side  it  is  urged  that  the  remedy  given  by  the 
statute  is  exclusive.  In  this  State  the  plaintiff  in  an  action 
of  forcible  entry  may  recover  the  damages  occasioned 
thereby,  together  with  a  judgment  for  the  restitution  of  the 

S remises.  The  rule  of  the  common  law  that  statutes  in 
erogation  thereof  are  to  be  strictly  construed  has  no  appli- 
cation to  the  Code  of  Civil  Procedure,  but  it  establishes  the 
law  of  this  State  respecting  the  subjects  to  which  it  relates, 
And  its  provisions  and  all  proceedings  under  it  are  to  be 
liberally  construed,  with  a  view  to  effect  its  objects  and 
to  promote  justice.     (0.  C.  P.  4.)    An  action  of  forcible 
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entry  would  be  a  proceediBg  under  the  Oode,  and  its  pro* 
visions  relating  to  that  subject,  in  such  a  proceeding,  would 
have  to  be  liberally  construed.  But  the  Code  has  established 
the  law  of  this  State  respecting  that  subject.  It  has  pro- 
vided a  remedy  and  prescribed  a  course  of  procedure  in 
cases  of  forcible  entry.  And  all  statutes,  laws  or  rules  on 
that  subject  heretofore;  in  force  in  this  State,  whether  con- 
sistent or  not  with  the  provisions  of  the  Code  on  the  same 
subject,  are  repealed  and  abrogated.     (Id.  18. J 

It  is  doubtless  the  duty  of  Courts  in  actions  of  forcible 
entry  to  construe  the  provisions  of  the  Code  relating  to  that 
subject  so  as  to  suppress  the  mischief  and  advance  the 
remedy — that  is,  the  remedy  given  by  the  etatvie.  The  Legis- 
lature has  provided  a  remedy  for  forcible  entry,  no  matter 
by  whom  made.  But  it  has  provided  only  one  remedy. 
Before  there  was  any  legislation  on  the  subject  a  person  in 
the  actual  rightful  or  wrongful  possession  of  real  estate 
could  maintain  trespass  against  any  one,  not  having  a  right  to 
enter f  for  a  forcible  entry  upon  it.     A  person  in  the  wrongful 

Eossession  could  not  maintain  an  action  against  the  owner, 
aving  a  right  to  enter,  for  a  forcible  entry.  But  the  statute 
gives  a  person,  even  in  the  wrongful  possession,  a  right  of 
action,  and  prescribes  its  form,  against  the  owner  having  a 
right  to  enter,  if  he  make  a  forcible  entry.  Neither  ex- 
pressly nor  by  necessary  implication  does  the  statute  give  to 
a  person  in  the  wron^ul  possession  the  right  to  maintain 
any  other  than  the  action  of  forcible  entry  when  such  entry 
is  made  by  the  owner,  having  the  right  to  enter.  The  Legis- 
lature has  provided  a  particular  remedy  for  a  forcible  entry 
made  under  such  circumstances,  but  we  are  unable  to  see 
upon  what  principle  it  can  be  held  that  another  and  different 
remedy,  and  one  which  did  not  exist  at  common  law,  and  is 
notgiven  by  statute,  is  equally  available  in  such  a  case. 

That  the  Legislature,  by  giving  a  person  in  the  wrongful 
possession  of  tne  real  estate  of  another  the  right  to  brin^  an 
action  of  forcible  entry  against  him  for  entering  forcibly 
upon  that  which  he  had  a  right  to  enter  upon,  impliedly 
gives  a  right  to  maintain  trespass  in  such  a  case,  is  at  best  a 
very  doubtful  implication,  and  the  rules  of  the  common  law 
are  not  to  be  changed  by  doubtful  implication.  (  Wilbur  v. 
Crane,  l»Pick.  284.) 

As  the  evidence  shows  that  the  premises  upon  which  the 
alleged  trespasses  were  committed  were  owned  by  the  defend- 
ant H.  W.  Gray,  and  that  he  was  entitled  to  the  immediate 
possession  of  the  same,  and  that  the  plaintiff  was  in  the 
wrongful  possession  thereof,  the  defendants'  motion  for  a 
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new  trial  should  have  been  gmnted,  on  the  ground  that  tiie 
evidence  was  insofficient  to  justify  the  yerdict.  The  ease 
was  tried  upon  what  we  deem  to  be  an  erroneous  theory,  and 
the  errors  committed  by  the  Court  in  the  course  of  the  trial 
are  attributable  to  that  fact.  If  the  theory  upon  which  the 
case  was  tried  had  been  the  correct  one,  none  of  the  excep- 
tions could  be  sustained.  It  is,  therefore,  unnecessary  to 
dwell  further  upon  them. 

Judgment  and  order  reversed. 

We  concur:    Thornton,  J.,  Myrick,  J. 


Depabtk£nt  No  1. 


[Filed  July  23,  1883.] 

No.  8747. 

IN  GRAHAM,  Bespondent, 

V. 

BURTON  ET  AL.,  Appellants. 

PATBin>— EnBonuMT — Equitt — Oskditobs — Hombbtbad  Ebtati — ^Mobioaoi 
Tttli.  After  patent  issued,  the  patentees  executed  a  mort^afce, 
foreolosore  was  had,  and  the  title  beoame  vested  in  pliiDtiff 
herein.  The  patent  was  to  *'  Maria  A.  Barton,  Nellie  Burton  and 
Henry  H.  Barton,  widow  and  heirs  of  H.  S.  Barton,  deceased,  and  to 
their  heirs  and  assigns."  Eeld,  the  legal  title  Tested  in  the  said  three 
Bartons,  patentees. 

Id.  If  the  title  that  was  conveyed  by  the  patent  was  conveyed  to  the  pat- 
entees in  tmst  for  the  creditors  of  H.  S.,  deceased,  and  plaintiff  vu 
cognizant  of  that  fact  at  the  time  of  his  parchaae,  or  if  the  proper^ 
is  a  part  of  the  estate  of  H.  8.,  deceased,  and  Maria,  as  his  widow,  is 
entiUed  to  have  a  homestead  carved  oat  of  said  property,  the  steps 
necessary  to  secure  the  rights,  if  any,  of  sach  creditors  and  the  pres- 
ent defendants  do  not  appear  to  have  been  taken. 

Appeal  from  Superior  Court,  San  Diego  County. 

GonkUng  dk  Hunsaker  for  respondent. 
A.  B.  HotchJdss  for  appellants. 

Boss,  J.,  deliyered  the  opinion  of  the  Court: 

It  is  clear  that  by  the  patent  the  legal  title  to  the  premises 
described  in  the  complaint  was  vested  in  Maria  A.*  Barton, 
Nellie  Burton  and  Henry  H.  Burton.    These  persons  subse- 

Siently  mortgaged  the  property,  the  mortgage  was  fore- 
osed,  and  by  means  of  the  foreclosure  proceedings  their 
title  beoame  vested  in  the  plaintiff.  All  this  was  prior  to 
the  commencement  of  the  present  action,  which  is  ejectmeni 
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The  complaiBt  is  in  the  usual  and  approved  form  of  such 
actions.  The  answers,  except  in  so  far  as  they  contain  de- 
nials of  the  averments  of  the  complaint,  are  insufficient  to 
constitute  a  defense  to  the  action.  If,  as  is  alleged  in  the 
answer  of  the  defendant  H.  H.  Burton,  the  title  that  was 
conveyed  by  the  patent  to  Maria  A.  Burton,  Nellie  Burton 
and  H.  H.  Burton,  was  conveyed  to  them  in  trust  for  the 
creditors  of  H.  S.  Burton,  deceased,  and  that  the  plaintiff 
was  cognizant  of  that  fact  at  the  time  of  his  purchase,  or  if, 
as  is  aDeged  in  the  answer  of  the  defendant  Maria  A.  Bur- 
ton, the  property  in  question  is  a  part  of  the  estate  of  H.  S. 
Burton,  deceased,  and  that  she,  as  his  widow,  is  entitled  tp 
have  a  homestead  carved  out  of  the  said  property,  the  steps 
necessary  to  secure  the  rights,  if  any,  of  such  creditors  and 
the  present  defendants  do  not  appear  to  have  been  taken. 
In  tliis  action  the  legal  title  must  prevail,  no  such  equities 
being  set  up  as  would  control  that  titie.  Indeed,  no  affirma- 
tive relief  whatever  is  sought.  On  the  issues  material  to 
the  determination  of  the  case,  the  Court  found  in  favor  of 
the  plaintiff,  and  we  cannot  say  the  findings  are  unsustained 
by  the  evidence. 

Judgment  and  order  affirmed. 

We  concur:  McKee,  J.,  McKinstry,  J. 


In  Bank. 


[Filed  July  30,  1883.] 

No.  10,825. 

PEOPLE.  Eespondbnt,  v.  STEWART,  Appellant. 

JuBOB — Sickness — OHAiiLSNOi — ^Tsiai.— Homioidx.  The  infonnation  was 
for  murder.  During  the  trial  a  juror  became  sick  and  was  discharged 
by  the  Court.  A  new  joror  was  called  who  was  peremptorDy  chal- 
lenged by  defendant.  The  challenge  was  denied  on  the  ground  that 
defendant,  in  the  selection  of  the  original  jury,  had  exhausted  his 
peremptory  challenges.  Held,  error.  Defendant  was  entitled  after 
the  change  had  been  effected  to  all  the  challenges  which  the  law  gave 
him  in  the  first  instance.  Within  that  limit  he  not  only  had  a  right 
to  challenge  the  new  juror,  but  likewise  any  or  all  of  the  original  eleren. 

Pi««A — JsoPABDT.  The  request  of  defendant  to  have  pleas  of  former  ac- 
quittal, and  once  in  jeopardy,  entered,  was  made  before  the  com- 
mencement of  the  trial  de  novo,  and  should  have  been  granted.  But 
not  held  that  judgment  ought  to  be  reversed  on  that  ground  alone. 

Appeal  from  Superior  Court,  Colusa  Couuty. 

AUomey-Oeneral  for  respondent. 
Jiadkaon  Hatch  for  appellant. 

Shabpstein,  J. ,  delivered  the  opinion  of  the  Court: 
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• 

Daring  the  trial  a  juror  became  sick  and  was  discharged 
by  the  Oonrt.  A  new  juror  was  called,  who  wasperemp- 
torily  challenged  by  the  defendant's  attorney.  The  chal- 
lenge was  denied  on  the  ground  that  tiie  defendant,  in  the 
selection  of  the  original  jtiry,  had  exhausted  his  peremptorj 
challenges. 

The  Code  provides  that,  in  case  of  the  discharge  of  a 
juror  on  account  of  sickness,  ' '  a  new  juror  may  be  sworn, 
a'nd  the  trial  begin  anew,  or  the  jury  may  be  discharged,  and 
a  new  jury  then  or  afterward  impaneled."  (PeniJ  Code, 
1123.)  TViiat  is  implied  by  the  clause,  "  and  the  trial  begin 
anew  ?"  The  title  of  the  chapter  which  provides  for  chal- 
lenging the  jury  is,  ''  Of  proceedings  after  the  commence- 
ment of  the  trial  and  before  judgment."  We  think,  within 
the  meaning  of  the  Code,  a  tnal  commences  when  the  case 
is  called  for  trial,  unless  the  trial  be  then  postponed.  That 
everything  that  transpires  in  the  case  after  that,  and  before 
judgment,  is  a  part  of  the  trial. 

That  being  so,  it  follows  that  the  defendant  was  entitled, 
after  the  change  had  been  effected,  to  all  the  challenges 
which  the  law  gave  him  in  the  first  instance.  Within  that 
limit  he  not  only  had  a  right  to  challenge  the  new  juror,  but 
likewise  any  or  all  of  the  original  eleven.  Bishop  says,  in 
such  a  case,  ''the  prisoner  should  be  offered  his  chaUenge 
over  again  as  to  the  eleven,"  and  that  they  ''  should  be  sworn 
de  novo,  and  the  trial  begin  again."  In  this  case  the  ''new 
juror"  only  was  challenged,  and  if  the  defendant  had  a  right 
to  challenge  the  eleven  oyer  again,  he  certainly  had  a  right 
to  challenge  the  new  one.* 

Instead  of  having  a  new  juror  sworn,  the  Court  might 
have  discharged  the  original  jury  and  impaneled  an  entirely 
new  one.  If  that  had  been  done,  the  right  of  the  defena- 
ant  to  peremptorily  challenge  any  of  them  would  be  no 
clearer  than  it  is  to  so  challenge  the  new  juror  called  to  sup- 
ply the  place  of  one  discharged. 

The  request  of  the  defendant  to  have  pleas  of  former  ac- 
quittal, and  once  in  jeopardy,  entered,  was  made  before  the 
commencement  of  the  ^ial  de  novo,  and  should  have  been 
granted,  although  we  are  not  now  prepared  to  hold  that  the 
judgment  ought  to  be  reversed  on  that  ground  alone. 

Jud^ent  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

We  concur:  Boss,  J.,  McKee,  J.,  McKinstry,  J.,  Thorn- 
ton, J. 
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Depabtmemt  No.  1. 


[FUed  Jaly  27,  1883.] 
No,  8705. 

McDonald  v.  county  of  el  doeado. 

No.  8702. 
FORBES  V.   COUNTY  OP  EL  DORADO. 

By  the  Ooubt  : 

We  are  of  opinion  that  these  causes  can  be  best  disposed 
of  after  the  coming  in  of  the  answers  and  the  ascertainment 
of  all  the  facts.  An  order  will,  therefore^  be  entered  in  each 
oase,  denying  the  motion  to  strike  out  and  oyerruling  the  de- 
mnrrer,  with  leave  to  the  defendants  to  answer  within  twenty 
days. 

In  Bank. 


[Filed  July  24,  1883. 1 

No.  8414. 

liATSON  ET  AL.,  Appellants, 

V. 

NELSON  ET  AL.,  Respondents. 

Mschakxob'  Lush — CoNSTinnnoN.  The  framers  of  the  Constitation  of  1879, 
in  declaring — ^Article  XX,  Section  15  —  **  Mechanics,  n^ateriahnen, 
artiaane  and  laborers  of  every  class  shall  have  a  lien  upon  the  prop- 
erty upon  which  they  have  bestowed  labor  or  famished  material,  for 
the  valne  of  snch  labor  done  or  material  fnmished,  and  the  Legisla- 
tnre  shall  provide  by  law  for  the  speedy  and  efficient  enforcement  of 
such  liens,"  intended  to  continue  and  make  permanent  the  statute 
theretofore  existing,  with  the  construction  it  had  received;  they  did 
not  intend  to  enlazge,  but  to  fix. 

Id. — Id.  Under  the  Mechanics'  Lien  Act  of  March  30,  1868,  as  construed 
in  Renkm  ▼.  Coniey^  49  Gal.  185,  materialmen  and  laborers  could  not 
charge  buildings  with  liens  exceeding  the  balance  of  the  contract 
price  remaining  unpaid  when  notice  of  the  lien  was  given. 

Id.— Id.  The  last  clause  of  Section  1183  G.  G.  P.  r  amendment  of  1880)— 
"Hiis  lien  shall  not  be  affected  by  the  fact  that  no  money  is  due,  or 
to  become  due,  on  any  contract  made  by  the  owner  with  any  other 

Sarty" — would  operate  to  enlarge  and  extend  the  provision  of  the 
onstitution,  which  the  Legislature  could  not  do. 

Appeal  from  Superior  Oourt,  San  Francisco. 

W,  H.  H.  Hart  for  appellants. 
Chickering  &  Thomas  for  respondents. 

Mtbick,  J.,  delivered  the  opinion  of  the  Oourt: 
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The  plaintiffs  claim  a  lien  on  certain  premises  for  the  value 
of  materials  furnished  for,  and  used  in,  the  construction  of 
a  building  erected  on  the  premises.  The  complaint  avers 
that  the  defendant  Nelson,  as  contractor,  was  erecting  the 
building  for  the  defendant  Thayer,  and  as  such  contractor 
purchased  the  materials  and  agreed  to  pay  the  plaintiffs 
therefor.  The  defendant  Thayer  is  not  connected  with  the 
purchase  of  the  materials,  other  than  is  claimed  to  result 
from  the  contract  for  the  building  and  as  owner  of  the  premi- 
ses. It  is  not  alleged  that  any  amount  is  due,  or  is  to  come 
due  or  payable  from  defendant  Thayer  to  defendant  Nelson, 
on  the  contract,  or  in  any  other  way.  The  plaintiffs  assert 
that  under  Art.  XX,  Sec.  15,  of  the  Constitution  of  1879, 
and  Section  1183  G.  G.  P.,  as  amended  in  1880,  they  have 
a  lien,  independent  of  any  contract  or  obligation  existing 
between  the  original  parties. 

The  Act  of  March  30, 1868,  provided  that  persons  per- 
forming labor  upon,  or  furnishing  materials  for,  any  build- 
ing, etc.,  should  have  a  lien  upon  the  same  for  the  work  or 
labor  done  or  materials  furnished,  whether  done  or  furnished 
at  the  instance  of  the  owner  or  his  agent;  and  for  the  pur- 
poses of  the  Act  the  contractor  or  other  person  having  charge 
of  the  construction  was  declared  to  be  the  agent  of  liie 
owner.  In  construing  this  Act,  this  Court  held,  in  Benion 
V.  Cordeyy  49  Cal.  185,  that  the  materialmen  and  laborers 
could  not  charge  the  buildings- with  liens  exceeding  the  bal- 
ance of  the  contract  price  remaining  unpaid  when  notice  of 
the  lien  was  given. 

In  framing  the  Constitution  of  1879,  the  Convention  had 
before  it  the  statute  of  1868  and  the  decision  of  this  Court 
above  referred  to,  with  others  of  similar  import;  and  de- 
clared, ui>on  the  subject  of  liens  of  this  character,  Article 
XX,  Section  15:  ''Mechanics,  materialmen,  artisans,  and 
laborers  of  ^very  class,  shall  have  a  lien  upon  the  property 
upon  which  they  have  bestowed  labor  or  furnished  material 
for  the  value  of  such  labor  done  and  material  furnished;  and 
the  Legislature  shall  provide,  by  law,  for  the  speedy  and 
efficient  enforcement  of  such  liens." 

In  obedience  to  this  mandate,  the  Legislature,  in  amend- 
ing Section  1183  C.  C.  P.  (which  section,  previous  to  the 
amendment,  was  in  substance  the  same  as  the  Act  of  1868 
as  above  stated),  in  effect  repeated  the  provisions  of  the  Con- 
stitution; but  added  thereto  the  following:  '^This  lien  shall 
not  be  affected  by  the  fact  that  no  money  is  due  or  to  be- 
come due  on  any  contract  made  by  the  owner  with  any  other 
party." 
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It  is  nnder  this  last  clause  that  the  plaintiffs  claim  their 
lien. 

In  the  former  Oonstitution  there  was  no  provision  in  ref- 
erence to  liens  in  favor  of  materialmen  and  laborers;  the 
subject  was  left  to  the  wisdom  of  the  Legislature;  but  the 
Convention  of  1879  saw  fit  to  insert  in  the  new  Constitution 
the  clause  above  quoted.  In  doing  so,  tlie  former  statute 
being  before  the  Convention,  with  the  construction  placed 
upon  it  by  this  Court,  we  must  presume  that  the  Convention 
intended  to  continue  and  make  permanent  the  statute  there- 
tofore existing,  with  the  construction  it  had  received;  and 
that  the  Convention  did  not  intend  to  enlarge,  but  to  fix. 
The  last  clause  of  Section  1183  C.  C.  P.  (amendment  of 
1880)  would  operate  very  much  to  enlarge  and  extend  the 
provision  of  the  Constitution;  indeed,  it  was  contended  for 
the  plaintiffs,  on  the  oral  argument,  tiiat  an  owner  of  prop- 
erty could  make  no  contract  with  a  contractor  which  would 
relieve  him  of  any  amount  of  labor  or  materials  the  con- 
tractor might  see  fit  to  have  performed  or  placed  on  the 
building  under  construction  or  repair;  that  if  A,  an  owner 
of  a  lot,  wished  to  construct  a  house,  say  of  the  value  and 
cost  of  $5,000,  and  should  make  a  contract  to  that  end  with 
B,  materialmen  and  laborers  employed  by  B  could  place 
$10,000  worth  of  materials  and  labor  on  the  building,  and 
have  liens  therefor  (provided  no  fraud  or  collusion  inter- 
vened), and  that  the  owner's  only  safeguard  was,  either  to 
purchase  and  employ  in  person,  or  take  security  from  the 
contractor.  We  do  not  think  the  Convention  intended  that 
result;  nor  do  we  think  the  Legislature,  in  amending  Sec- 
tion 1183  C.  C.  P. ,  could  go  beyond  the  provision  of  the 
Constitution.  If  A  shall  contract  to  pay  $5,000  to  B  for  the 
construction  of  a  building,  the  Legislature  may  secure  the 
distribution  of  the  agreed  sum  among  the  persons  furnish- 
ing materials  and  performing  labor;  but  this  authority  does 
not  necessarily  include  the  forcing  of  an  obligation  upon  A 
which  he  never  contemplated.  It  is  said  that  the  owner  has 
full  security  in  the  right  to  require  a  bond  of  the  contractor 
that  no  liens  shall  be  created.  So  far  as  that  is  any  argu- 
ment, it  may  with  equal  force  be  said  that  the  materialman 
may  require  payment  or  security  of  the  contractor  before 
parting  with  his  g:oods. 

Another  provision  of  the  Constitution,  Article  I,  Section 
1,  declares  that  all  men  have  certain  inalienable  rights, 
among  which  are  those  of  acquiring,  possessing  and  protect- 
ing property.  This  provision  would  lose  much  of  its  force 
if  a  man  of  limited  means,  having  a  lot  and  desiring  to  build 
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a  home ,  while  oontractinff  within  his  means,  eonld  have  cast 
upon  his  land  burdens  beyond  his  necessities,  wishes  and 
pecuniary  ability. 

The  demurrer  was  properly  sustained.  The  judgment  is 
affirmed. 

I  concur:  Boss,  J. 

We  concur  in  the  judgment:  McKinstry,  J.,  Thornton,  J. 


Depabtment  No.  1. 


[Filed  July  23, 1883.] 

No.  8722. 

OOOPEB,  Bespondent,  v.  CAMABGO,  Appellakt. 

Patbnt— EjBonffBMT — Land  Law.  On  the  aaihority  of  Kentfield  y.  Bayes, 
57  Cal.  409,  and  Chapman  y.  (iuinn,  56  Oal.  206,  judgment  and  order 
affirmed. 

Appeal  from  Superior  Court,  Santa  Barbara  County. 

G.  A.  Thompson  and  W.  G.  StraUon  for  respondent. 
(7.  E.  Huae  lor  appellant. 

By  the  Coubt: 

On  the  authority  of  Kentfidd  y.  Hayes  (57  Cal.  409)  and 
Chapman  v.  Quinn  (56  id.  266),  the  judgment  and  order  are 
affirmed. 


Depabtment  No.  1. 


[Piled  July  23,  1883.] 

No.  8868. 

TIBBETS,  Appellant,  v.  EVANS  et  al.,  Bespondents. 

Appeal — Appeabanoe.    No  appearance  for,  or  points  or  anthoritiea  on  file 
in  behalf  of,  appellant,  the  jad^ment  and  order  will  be  affirmed. 

Appeal  from  Superior  Court,  San  Bernardino  Oouniy. 

JF.  A.  Harris  and  A,  B.  Paris  for  appellant. 
Satterwhite  &  Gurtis  and  Byron  Waiters  for  respondents. 

By  the  Coubt  : 

There  having  been  no  appearance  on  the  i>art  of  the  ap- 
pellant, and  there  being  no  points  or  authorities  on  file,  the 
judgment  and  order  are  affirmed. 
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Depabticent  No.  2. 


[Filed  July  26, 1883.J 
No.  8422. 
LYON  &  0O.<  Appellants,  t;.  OBOSBY  et  al.  ,  Bespondentb. 

IssoiiTBNOY — ^Attaohmbiit — Shxbzfi* — Rbokyxb.  The  Court  has  jariBdiotion 
to  adjadge  one  an  insolvent,  in  an  involuntary  prooeeding,  without 
waiting  for  the  meeting  of  creditors.  Fturther,  the  evidence  sustains 
the  findings  of  the  Court  as  to  the  fraudulent  procurement  of  the 
attachment  and  obtaining  the  judgment,  as  against  the  insolvent  law. 

Appeal  from  Superior  Oourt,  Placer  Oountj. 

2>.  E.  Jlexander  and  O.  L>  Johnson  for  appellants. 
Hale  dk  Craig  and  G.  M.  Fuhoeiler  for  respondents. 

Mybioe,  J.,  delivered  the  opinion  of  the  Court: 

Upon  receiving  the  petition  of  three  creditors  of  Bryant, 
the  debtor,  the  Oourt  made  an  order  that  Bryant  show  cause 
why  he  should  not  be  adjudged  an  insolvent  debtor,  and  a 
surrender  of  his  estate  be  made  for  the  benefit  of  his  cred- 
itors. On  the  return  day  of  the  order,  Bryant  appeared  in 
person  and  with  counsel,  and  after  hearing  statements  and 
admissions  made  by  him  and  his  counsel,  the  Court  adjudged 
him  an  insolvent  debtor,  and  ordered  that  all  proceedings 
against  him  and  his  property,  be  stayed.  The  Court  also 
appointed  a  receiver  of  his  property,  and  ordered  notice  to 
be  given  to  creditors  by  publication.  At  this  point  in  the 
history  of  the  case,  the  Sneriff,  Crosby  (who  had  previously 
attached  goods  of  Bryant  for  a  debt  due  the  plaintifis,  and 
had  advertised  a  sale  under  execution),  turned  the  property 
over  to  the  receiver.  This  action  is  brought  to  recover  of 
the  Sheriff  and  his  bondsmen  the  value  of  the  property  so 
tamed  over.  ^    ^     ' 

We  are  of  opinion  that  the  Court  had  jurisdiction  to  ad- 
judge  Bryant  an  insolvent,  in  an  involuntary  proceeding, 
without  waiting  for  the  meeting  of  creditors. 

We  think  the  evidence  sustains  the  findings  of  the  Court 
as  to  the  fraudulent  procurement  of  the  attachment  and  ob- 
taining the  judgment,  as  against  the  insolvent  law. 

We  see  no  error  in  the  record. 

Judgment  and  order  affirmed. 

We  concur:  Sharpstein,  J.,  Thornton,  J. 
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In  Bamx» 


[Filed  July  25,  1883.1 
No,  8465. 
COX,  Appellant,  v.  HAYES»  Bespondent. 

'Dsn>— DbAcbiption.  F.  B.  and  A.  O.  Larkin  beixis  the  owners  of  a  oertain 
qnarter-seotion  of  land,  conveyed  to  one  Gampbell  a  small  portion  of 
it,  taken  from  the  south-easterly  part  of  the  quarter-section,  and  eon* 
taining  22.29  acres.  Afterward  the  Larkins  conveyed  to  one  Hndaon, 
and  Hudson  to  the  plaintiffs,  *'  The  eastone  hundred  acres  (of  the 
quarter-section)  commencing  on  the  west  bank  of  the  Feather  Biver 
and  running  back  to  the  westward  far  enough  so  as  to  oontain  one 
hundred  acres,  and  so  as  to  comprise  the  east  one  hundred  acres 
(of  the  quarter-section),  exceptizig  therefrom  a  small  piece  of  land 
sold  by  F.  B.  and  A.  O.  Larkin  to  A.  W.  Campbell."  HM,  the 
deed  conveyed  the  east  one  hundred  acres,  etc.,  excepting  thevafrom 
22.29  acres  previously  conveyed  to  Gampbell.  In  other  worda.  it 
conveyed  77.71  acres  only. 

Appeal  from  Superior  Court,  Butte  Oounty. 

Beurdon  &  Freer  for  respondent. 
/.  8.  Bdcher  for  appellant. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

F.  B.  and  A.  O.  Larkin  being  the  owners  of  a  certain 
quarter-section  6f  land,  conveyed  to  one  C^pipbell  a  small 
portion  of  it,  taken  from  the  south-easterly  part  of  the  quar- 
ter-section, and  containing  22.29  acres.  Afterward  the 
Larkins  conveyed  to  one  Hudson,  and  Hudson  to  the  plainti£b. 
''The  east  one  hundred  acres  (of  the  quarter-section),  com- 
mencing on  the  west  bank  of  the  Feather  Biver  and  running 
back  to  the  westward  far  enough  so  as  to  contain  one  hundred 
acres,  and  so  as  to  comprise  tha  east  one  hundred  acres  (of 
the  quarter-section),  excepting  therefrom  a  small  piece  of 
land  sold  by  F.  B.  and  A.  O.  Larkin  to  A.  W.  Campbell." 

If  by  this  deed  one  hundred  acres  of  the  quarter-section 
were  conveyed,  the  judgment  should  be  affirmed.  If,  on  the 
other  hand,  from  the  one  hundred  acres  mentioned  in  it,  is 
to  be  deducted  the  tract  previously  conveyed  to  Campbell, 
the  judgment  must  be  reversed.  The  language  of  the  deed 
is  awkward,  but  we  think  its  true  construction  is  that  it  con- 
veys the  east  one  hundred  acres,  etc.,  excepting  therefrom 
the  22.29  acres  previously  conveyed  to  Campbell.  In  other 
words,  that  the  deed  in  question  conveyed  77.71  acres  only. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

We  concur:  McEanstry,  J.,  Thornton,  J.,  Myrick,  J., 
Sharpstein,  J. 

I  dissent:  McKee,  J. 
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In  the  Circuit  Court  of  the  United  States, 

NINTH   CIBCUIT,    DI8TBI0T  OF  OALIFOBMIA. 

UNITED  STATES  v.  GEO.  E.  WHITE. 

UNITED  STATES  v.  WM.  P.  WHITE. 

UNITED  STATES  v.  JOHN  P.  WHITE. 

UNITED  STATES  v.  L.  B.  TUTTLE  et  al. 

1.  JusiSDiOTioN — Fbaxtd.  The  United  States  Ck>nTt8  have  jurisdiotion  to 
▼aoate  a  patent  to  lands,  in  a  proper  ease,  on  the  gronnd  of  fraud. 

3.  Fraud  in  Pbooubino  Patent.  The  frauds  for  which  Courts  will  set 
aside  a  patent,  granted  by  the  United  States  in  the  regular  oourse  of 
proceedings  in  the  Land-ofEloe,  are  frauds  extrinsic,  or  collateral  to  the 
matter  tried  and  determined,  upon  which  the  patent  issued;  and  not 
fraud,  consisting  of  perjury  in  the  matter  on  which  the  determina- 
tion was  made. 

3.  PuiJUBT  AND  FaxiSS  TESTIMONY  in  the  proceeding,  by  means  of  which 

a  patent  is  secured  by  fraud,  is  not  fraud  extrinsic,  or  collateral  to  the 
matter  tried  and  determined  in  the  Land-office,  within  the  meaning  of 
the  rule,  and  a  patent  will  not  be  set  aside  on  that  ground,  alone. 

4.  Pbbjubt — Injubt.    Where  no  pecuniaiy  injury  to  the  United  States  is 

shown  by  the  bill,  and  it  does  not  appear  that  there  is  any  other  right 
in  the  land  against  the  Gk>vemment,  whether  a  Oourt  of  equity  should 
set  aside  a  patent  obtained  on  false  testimony,  if  otherwise  proper, 
query  ? 

5 .  SnuBN  OF  PuBOHASB-KONET.    Where  the  United  States  files  a  bill  to 

set  aside  a  patent,  on  the  ground  that  it  was  obtained  upon  false  tes- 
timony, it  should,  at  least,  offer  to  return  the  purchase-money  paid 
by  the  patentee  for  the  land. 

6.  Bquitt.    When  the  United  States  comes  into  a  Oourt  of  equity,  asking 

equity,  like  a  private  person,  it  should  do  equity. 

7.  FoB7BrnTBB — ^Eqititt.    Courts  of  equity  never  enforce  penalties,  or  for- 

feitures. 

8.  FoBYEXTUBBS.    If  the  United  States  desires  to  enforce  the  penalties  and 

forfeitures  imposed  by  Section  2262  of  the  Bevised  Statutes  for  ob- 
taining a  patent  to  land  upon  false  affidavits,  it  must  do  so  by  a 
proper  proceeding  at  law,. where  the  party  charged,  will  be  entitled  to 
a  trial  of  the  charge  by  a  jury. 

Before  Sawyer,  Circuit  Jud^e. 

A,  P.  Van  Dusser  for  the  United  States. 

L.  D.  Lvftimer  and  Barclay  Henley  for  defendants. 

Sawteb,  Cibcuit  Judge  :  The  first  of  these  oases,  U.  S.  v. 
Oeo.  E,  WhiUy  is  a  bill  in  equity  to  vacate  a  United  States 
patent,  issued  to  the  defendant,  on  the  ground  that  it  was 
obtained  upon  false  and  fraudulent  affidavits  and  proofs, 
made  nnder  the  pre-emption  laws. 

It  is  alleged  that  on  May  6,  1876,  the  defendant  filed  a 
declaratory  statement  under  the  pre-emption  laws  upon  a 
quarter-section  of  land  situate  in  Humboldt  County,  de- 
scribed in  the  bill,  and  an  affidavit  stating  that  he  had  set- 
tled upon  the  land,  on  November  6, 1873,  and  resided  thereon 
ever  since;  that  he  had  cultivated  a  portion  as  a  garden, 
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bnilt  a  fence  around  about  an  acre,  and  built  a  house  9  by 
12;  that  the  improvements  were  of  the  value  of  $100,  and 
that  he  was  not  the  owner  of  320  acres  of  land  elsewhere. 
It  is  further  alleged,  that  he  paid  the  sum  of  two  hundred 
dollars,  and,  thereupon,  and  upon  the  making  of  said  proofs, 
a  certificate  of  purchase  in  due  form  was  issued  to  said  de- 
fendant; and,  afterward,  in  pursuance  of  said  certificate  of 
purchase,  a  patent  was  issued  on  Dec.  13,  1876.  It  is  fur- 
ther alleged,  upon  information  and  hdieL  that  said  affidavits 
and  proof  were  false;  that  defendant  did  not  make  the  set- 
tlement as  stated;  did  not  reside  upon  said  lands,  and,  that 
he  did  own  320  acres  of  land  elsewhere.  And  on  the 
grounds  of  these  false  representations  and  proofs,  the  com- 
plainants ask  that  the  patent  be  vacated,  and  canceled;  and 
that  the  money  paid  be  adjudged  forfeited  to  the  United 
States. 

There  are  numerous  cases  wherein  the  Supreme  Oourt  of 
the  United  States  has  said,  in  general  terms,  that  a  patent 
might  be  vacated  for  fraud  on  a  bill  of  equity  filed  Dv  the 
United  States,  as  Moore  v.  BobbinSy  96  U.  S.  533;  Sheiwy  v. 
Couxm-y  9  U.  S.  330;  and  numerous  others  too  familiar  to 
require  citation.  There  can,  therefore,  be  no  question  as  to 
the  jurisdiction  of  the  Court  to  entertain  such  a  bill,  where'  a 
proper  case  is  presented.  But  it  was  never  determined 
what  kind  of  fraud,  or  in  what  form  perpetrated,  would  fur- 
nish a  proper  ca&se  for  the  relief  sought  in  this  case,  till  the 
case  of  United  States  v.  tlinty  and  TL  S.  v.  Ihrockmortoriy  in 
this  Court,  4  Saw.  51-3,  affirmed  in  U,  8.  v.  IkrocJanorton, 
98  U.  S.  68.  These  were  cases  wherein  a  petition  was  filed 
under  the  Act  of  1851,  before  the  Board  of  Land  Commis- 
sioners for  confirmation  of  a  Mexican  grant,  which  had  been 
confirmed.  It  was  alleged  in  the  bill  that  the  ^rant  pre- 
sented was  a  fraud;  that  it  had  been  fabricated  in  Mexico 
after  the  transfer  of  California  to  the  United  States;  that  the 
fraud  was  concealed  from  the  Government  officers,  and  the 
Board  of  Land  Commissioners;  and  that  the  confirmation 
was  obtained  upon  false  and  perjured  testimony.  On  these 
grounds  it  was  sought  to  vacate  the  patent  in  the  first  (»8e^ 
and  the  confirmation  in  the  second,  and  annul  the  title. 
But  the  Court  decided,  that  the  confirmation  could  not  be 
vacated,  on  the  ground  that  it  was  obtained  wholly  upon 
false,  and  perjured  testimony,  or  for  the  palpable  frauds 
alleged.  Tne  Court  held  (affirming  the  views  expressed  bv 
the  Circuit  Court  in  4  Sawy.  51-3),  that  the  frauds  for  which 
the  judgments  of  tribunals  could  be  impeached,  are  "  traads 
extrinsic,  or  collateral  to  the  matter  tried  by  the  first  Court;** 
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and  do  not  extend  ''  to  a  fraud  in  the  matter  on  which  the 
decision  is  rendered."  Said  the  Court  after  citing  and  com- 
menting on  the, authorities: 

*'  We  think  these  decisions  establish  the  doctrine  on 
'  which  we  decide  the  present  case,  namely,  that  the  acts 
'  for  which  a  Court  of  equity  will  on  account  of  fraud  set 
'  aside  or  annul  a  judgment  or  decree,  between  the  same 
^  parties,  rendered  by  a  Court  of  competent  jurisdiction, 

*  haye  relation  to  frauds,  extrinsic  or  collatenil,  to  the  mat- 

*  ter  tried  by  the  first  Court,  and  not  to  a  fraud  in  the  mat- 
'  ter  on  which  the  decree  was  rendered. 

''  That  the  mischief  of  re-trying  every  case  in  which  the 
'  judgment  or  decree  rendered  on  false  testimony,  given  by 
'  perjured  witnesses,  or  on  coAtracts  or  documents  whose 
'  genuineness  or  validity  was  in  issue,  and  which  are  after- 
'  wards  ascertained  to  be  forged  or  fraudulent,  would  be 
'  greater,  by  reason  of  the  endless  nature  of  the  strife,  than 
'  any  compensation  arising  from  doing  justice  in  individual 

*  cases."    (98  TJ.  S.  68.) 

Hie  same  rule  was  adopted  in  Vance  v.  Burbanky  which, 
also,  went  up  from  this  circuit,  and  the  principle  applied  to 
the  decision  on  a  question  of  residence,  ana  of  fraud  ,decided  by 
the  United  States  Iiand-office,  where  one  private  party  sought 
to  control,  for  his  own  use,  the  title  granted  to  another,  upon 
alleged  frauds  practiced  while  obtaining  the  patent.  Said  the 
Court,  by  the  Chief-Justice:  '*The  approj^riate  officers  of 
*'  the  Land  Department  have  been  constituted  a  special  tribu- 
'<  nal  to  decide  such  questions,  and  their  decisions  are  final  to 
**  the  same  extent  that  those  of  other  judicial,  or  quasi- 
*^  judicial  tribunals  are. 

*'  It  has  also  been  settled,  that  the  fraud  in  respect  to 
''  which  relief  will  be  granted  in  this  class  of  cases,  must  be 
'*  such  as  has  been  practiced  on  the  unsuccessful  party,  and 
* '  prevented  him  from  exhibiting  this  case  fully  to  the  de- 
"  partment,  so  that  it  may  properly  be  said,  there  never  has 
''  been  a  decision  in  a  real  contest  about  the  subject-matter 
"  of  inquiry.  False  testimony,  or  forged  documents,  even, 
"  are  not  enough,  if  the  disputed  matter  has  actually  been 
*'  presented  to,  or  considered  by,  the  appropriate  tribunal. 
*'  (United  States  v.  Throckmorton,  98  Ut  S.  61;  Marques  v. 
''  Frisby,  supra.)  The  decision  of  the  proper  officers  of  the 
*'  department  is  in  the  nature  of  a  judicial  determination  of 
"  the  matter  in  dispute. 

*'  The  operative  allegation  in  this  bill  is  of  false  testimony 
"  only.  *  *  *  *  No  fraud  is  charged  on  the  Register  and 
**  Beoeiver,  or  on  the  heirs  of  Perkins  in  respect  to  the  keep- 
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"  ing  back  of  evidence."    (Vance  v.  Burbank^  101 U.  8.  619.) 
Thus  the  decisions  of  the  Land-o£Sce  on  apolication  for 

Satents,  were  put  upon  the  same  footing  as  judgments  and 
ecisions  of  Courts,  and  other  tribunals,  like  the  Board  of 
Land  Commissioners.  The  only  difference  between  this 
case,  and  the  others,  is,  that  in  the  first,  the  United  States, 
and,  in  the  other,  the  complainant,  actually,  appeared^ — 
the  United  States  not  appearing — and  were  heard,  while 
in  this,  the  United  States  did  not  formally  appear  as 
a  contestant.  But  the  principle  is  the  same,  only  the 
mode  of  proceeding  being  different.  In  the  Flint  and 
Throckmorton  cases,  the  claimant  under  his  grant,  the 
treaty  with  Mexico,  and  the  statutes  of  the  United  States^ 
petitioned  the  Board  for  a  confirmation  of  his  gnmt.  lu 
this,  the  purchaser  under,  and  in  conformity  to  the  statutes, 
applied  to  the  Land-office  for  leave  to  purchase,  as  did  the 
party  in  Vance  v.  Burbank^  and  the  Lwd-office,  represent- 
ing the  United  States,  in  due  form,  heard  the  proofs,  and 
determined  the  question  of  the  right  to  purchase.  In  Vance 
v.  BurbanJe  the  complainant  intervened  in  fact,  as  he  had  a 
right  to  do  under  the  law,  and  contested  the  right  of  his  op- 
ponent. But  the  United  States  was  not  a  party  in  any  sense 
other  than  reported  in  this  case.  So  in  the  present  case^ 
anybody  claiming  an  adverse  interest  had  a  right  to  inter- 
vene, but  nobody  seems  to  have  done  so.  The  proceeding 
was  in  the  nature  of  a  proceeding  in  rem.,  of  which  every- 
body takes  notice.  The  nearing  was  regularly  had,  and  de- 
cided in  favor  of  complainant.  White;  and  the  only  fraud, 
if  any  there  was,  was  '^  in  the  matter  on  which  the  decis- 
ion was  rendered,"  and  not  ''extrinsic,  or  coUateral  to 
the  matter  tried"  and  determined  in  the  Land-office. 
The  action  of  the  Land-office  is  judicial  in  ite  nature. 
(Smelting  Co.  v.  Kemp,  104  U.  S.  640.)  I  can  perceive  no 
good  reason  why  the  principle  should  not  apply  to  this  case, 
as  well  as  to  the  others,  and,  especially,  to  tne  case  of  Vance 
V.  Burbank.  That  is  the  logical  result  of  the  principle  estab- 
lished by  the  decisions  cited,  and  I  think  the  principle 
sound,  and,  upon  the  whole,  safe.  Again,  it  is  a  priJicipley 
that,  with  reference  to  private  parties,  a  Court  of  equity  will 
not  grant  relief  against  a  fraud,  unless  it  appears  that  some 
damage,  or  injury  has  been  sustained  by  reason  of  the  fraud; 
for  "  Courts  of  equity  do  not,  any  more  than  Courte  of  law, 
sit  for  the  purpose  of  enforcing  moral  obligations,  or  cor-r 
recting  unconscientious  acts,  which  are  followed  by  no  loss, 
or  damages."  (1  Sto.  Eq.  Ju.  203.)  And  when  the  United 
Stetes  enters  the  Court  as  a  litigant,    ^    *    *     ''it  stands 


U.S.  V.  G.E.,  W.P.,  J.P.  WAiTE,  andTuttlb  bt  al:    699 

upon  the  same  footing  with  private  individuals."  (27.  8.  v. 
Ifirockmorfxm,  4  Saw.  43.)  It  does  not  appear,  that  the 
United  States  has  been  pecuniarily  injured  by  the  alleged 
fraudl  No  injury,  or  damage,  is  alleged,  or  in  any  way 
shown.  The  lan^  was  for  side  to  any  duly  authorized  pre- 
emptioner,  at  $1.25  per  acre.  Defendant  paid  the  full 
amount  of  the  purchase-money,  and  it  went  into  the  U.  S. 
Treasury.  The  Government  got  all  that  it  would  have  ob- 
tained from  any  other  party.  It  does  not  appear,  that  any- 
body else  had  any  rights,  or  wanted  to  purchase,  or  that  the 
United  States  was  under  any  obligation  to  patent  the  land 
to  any  other  person.  There  is  no  possible  pecuniary  injury 
to  complainant.  The  most  that  can  be  said!,  is,  that  a  prin- 
ciple of  public  policy  was  violated,  and,  thereby,  a  moral 
wrong  resulted  by  reason  of  the  legal  disqualification  under 
the  Pre-emption  Act,  of  complainant  to  purchase.  But  the 
wrong  was  only  malum  prohibitum,  not  malum  per  se.  It  is  by 
no  means  clear,  that  the  demurrer  ought  not  to  be  sustained 
on  this  ground,  but  it  is  unnecessary  to  so  decide  now,  for 
in  my  judgment,  it  is  not  a  case  to  be  taken  out  of  the  rule 
established  in  the  cases  cited,  of  Throckmorton,  and  Vance. 
In  view  of  the  notorious  liberality  in  favor  of  purchasers, 
not  to  say,  looseness,  with  which  the  pre-emption  laws  have, 
ever  since  their  adoption,  been  administered  all  over  the 
Western  States,  to  relax  the  rules,  referred  to  in  the 
authorities  cited,  especially  where  no  actual  pecuniary 
damage  or  injury  has  resulted,  either  to  the  Government,  or 
private  parties,  and  "re-tiy  every  case  in  which"  the  action 
of  the  Land-office,  as  well  as  'Vjudgments,  or  decrees,  ren- 
dered on  false  testimony  given  by  perjured  witnesses,  or  on 
contracts,  or  documents  whose  genuineness  or  validity  was 
in  issue,  and  which  are,  afterwards,  ascertained,  to  be  forged, 
or  fraudulent,"  would  open  a  Pandora's  box  of  evils  ''far 
greater  than  any  compensation  arising  from  doing  justice  in 
individual  cases."  It  would  open  the  door  to  any  party 
stimulated  by  malice,  or  otiier  unworthy  motive,  who  could 
upon  ex  parte  and  false  statements,  obtain  the  ear  of  the 
Attorney-General,  to  promote  suits  in  the  name  of  the  United 
States,  to  the  great  vexation  of  honest,  as  well  as,  dishonest, 
pre-emptors;  and  to  the  great  detriment  of  the  public  peace 
and  prosperity. 

Again,  the  claim  is  stale.  Although  statutes  of  limita- 
tion do  not  run  against  the  Government,  yet,  the  staleness 
of  the  claim  may  be  taken  into  consideration  in  determining, 
the  question,  whether  a  Court  of  equity  should  interfere 
and  grant  relief,  where  the  United  States,  as  well  as  a  nat- 
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ural  person,  is  a  complainant.  When  the  United  States 
oomes  into  a  Court  of  equity  as  a  suitor,  it  is  subject  to  the 
defenses  peculiar  to  that  Oourt.  (V.  S.  y.  2\chnor,  8.  Saw. 
166;  U.  8.  V.  Flint,  4t  Saw.  68-9;  Badger  v.  Badger,  2  Wall, 
94;  Steams  y.  Page,  7  How.  829.)  Under  the  State  law,  this 
suit,  if  between  private  parties,  alone,  would  be  barred 
within  three  years.  (Manning  v.  San  Jacinto  lln  Co.,  7 
Saw.  43U.)  Six  years  elapsed  between  tiie  issue  of  the 
patent,  and  the  filing  of  the  bill,  and  no  averment  is  made  to 
show  that  the  fraud  was  not  discovered,  or  by  the  exercise 
of  ordinary  diligence  in  the  Land-office  might  not  have  been 
discovered,  immediately  after  its  consummation. 

The  money  received  is  retained,  and  no  tender  appears  to 
have  been  made,  nor  is  any  offer  to  refund  the  money  made 
in  the  bill.  The  United  States,  like  an  individual,  when  it 
comes  into  Court  and  demands  equity,  must  do  equil7»  or, 
at  least,  offer  to  do  equity.  It  hasreceived  the  full  value  of 
the  land  in  money— the  same  amount  that  it  would  have  re- 
ceived had  the  land  been  sold  and  patented  to  an  admittedly 
qualified  purchaser.  It  cannot  keep  the  money,  and,  in  a 
Court  of  equity,  demand  and  receive  a  return  of  the  land. 

To  meet  this  point,  and  as  a  basis  for  a  decree  for  forfeit- 
ure of  the  money,  as  a  part  of  the  relief  demanded  in  the 
bill,  the  U.  S.  Attorney  relies  on  Section  2262  B.  S.,  which 
provides,  that,  "  if  any  person  taking  such  oath  swears  falsely 
in  the  premises,  he  shall  forfeit  the  money  which  he  may 
have  paid  for  such  land,  and  all  right  and  title  to  the  same. " 
This  is  highly  penal,  and  the  only  remedy,  or  rather  punish- 
ment, other  than  an  indictment  for  peijury,  that  appears  to 
be  provided  by  law  for  the  wrong  sought  to  be  redressed. 
But  the  United  States  has  come  into  the  wrong  forum  to 
enforce  this  penalty.  ''  It  is  a  universal  rule  in  equity  never 
to  enforce  either  a  penalty  or  forfeiture."  (2  Sto.  Eq.  Ju. 
Sees.  1319,  1494,  1609.)  So,  a  bill  of  discovery  will  not  lie 
in  a  case  which  involves  a  penalty  or  forfeiture.  (lb.)  As 
an  answer  on  oath  is  not  waived,  this  bUl  is,  in  that  particu- 
lar, a  bill  of  discoveiy,  and  demurrable  on  tiiat  ground  also, 
li  the  United  States  desires  to  enforce  the  penalties — the 
forfeiture  of  the  money  paid,  and  the  land  patented — ^pro- 
vided for  in  Section  2262  B.  S.,  cited,  it  must  j>roceea  in 
some  appropriate  mode  at  law,  where  the  defendant  wiU  be 
entitled  to  a  trial  by  a  jury  of  the  question  as  to  giving  false 
testimony. 

In  my  judgment,  the  demurrer  should  be  sustained,  and 
the  bill  dismissed,  and  it  is  so  ordered. 

July  30,  1883. 
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V. 

THE  BAKERSFIELD  TOWN  HALL  ASSO0L&.TION, 

Appellant. 

Estoppel.  The  eridenoe  is  held  sufflcient  to  justify  the  findings  against 
appellant  on  the  issues  of  estoppel. 

Ebbob — Finding.  As  the  Court  seems  to  have  found  the  facts  whioh  defend- 
ant sought  to  elicit  from  a  witness  by  questions  to  which  objections 
were  made  by  plaintiff  and  sustained  by  the  Court,  it  is  dear  that  if 
said  rulings  were  erroneous  defendant  was  not  prejudiced  thereby; 

ISriDSNOE — Motion.  A  motion  to  strike  out  CTidenoe  on  the  ground  that  it 
is  irrelevant  and  immaterial  ought  not  to  be  granted  unless  it  is  clearly 
irrelcTant  and  immaterial. 

UvDSBTAXiNa — Appxaii — JuDoiffENT — Nsw  Tbiaii.  Ouc  undertakiufi^  where 
appeals  are  taken  both  from  the  judgment  and  order  denying  a  new 
trial,  is  sufficient. 

Appeal  from  Superior  Ooart,  Kern  County. 

C.  C.  CowgiU  and  Stetson  d  Houghton  for  respondent. 
Floumoy  &  Mhoon  for  appellant. 

By  the  Ooubt: 

The  j)laintiff  alleges  in  his  complaint  that  he  is  the  owner 
in  f  eoHsimple  of  certain  premises  described  in  his  complaint, 
and  that  at  tbe  time  of  tne  filing  of  said  complaint  he  was, 
and  for  more  than  three  years  immediately  preceding  the 
filing  thereof  had  been,  in  the  actual,  quiet  and  exclusive 


602       Ghesteb  t;.  Bakebsfield  Town  TTat.t.  Ass'k. 

possession  of  said  premises,  and  that  the  defendant  olaims 
some  right,  title  or  interest  therein  adverse  to  the  plaintiff, 
and  that  said  claim  of  the  defendant  is  without  any  right, 
etc.;  wherefore  plaintiff  prays  io  have  said  claim  deter- 
mined, etc. 

The  defendant,  in  its  answer,  denies  that  the  plaintiff  is 
the  owner,  or  that  he  and  those  under  whom  he  claims,  have 
been  for  more  than  three  years,  or  then  were,  in  actual, 
peaceable,  quiet  possession  of  said  premises,  but  alleges 
that  the  defendant  has  been  in  the  open,  notorious,  excin- 
sive  and  adverse  possession,  with  claim  of  title,  ever  since 
the  9th  dav  of  November,  1871.  The  defendant  also  alleges 
that  the  plaintiff  is  estopped  both  by  judgment  and  in  pais. 
The  facts  which  it  is  claimed  constitute  said  alleged  estop- 
pels are  set  out  at  length  in  said  answer.  The  Court  found, 
upon  sufficient  evidence,  that  on  the  23d  day  of  October, 
lo69,  one  Thomas  Baker,  who  then  claimed  to  own  said 
premises,  conveved  the  same  by  deed  to  the  plaintiff,  who, 
on  the  3d  day  of  Januaiy,  1872,  conveyed  to  Julius  Chester, 
who,  on  the  18th  day  of  September,  1878,  conveyed  to  one 
Fisher,  who,  on  the  29th  day  of  June,  1880,  conveyed  to  the 
plaintiff. 

On  the  12th  day  of  December,  1877,  said  Baker  obtained 
a  patent  of  said  premises  from  the  State. 

The  findings  as  to  the  foregoing  facts  are  not  attacked. 
But  counsel  for  appellant  in  their  brief  rely,  (1)  on  an  es- 
toppel in  pais;  (2)  by  judgment;  and,  (3),  the  Statute  of 
Limitations  as  a  bar  to  the  action.  Upon  each  of  these 
issues  *it  is  claimed  that  the  evidence  is  insufficient  to  jastify 
the  findings  of  the  Court.  We  are  satisfied  that  there  are 
not  uncontroverted  facts  sufficient  to  constitute  an  estoppel 
in  pais. 

The  judgment  in  the  case  of  The  BakersJUM  Toum  HaU 
Association  v.  Julius  Chester,  which  was  commenced  more 
than  a  month  after  said  Julius  had  conveyed  the  premises  to 
Fisher,  who  subsequently  conveyed  to  the  plaintiff  herein, 
cannot  operate  as  a  bar  to  this  action. 

As  to  the  bar  of  the  Statute  of  Limitations,  it  is  sufficient 
to  say  it  was  not  established  by  evidence  free  from  substan- 
tial conflict. 

No  objection  was  made  to  the  testimony  of  Julius  Chester 
until  after  it  was  all  in,  and  then  a  motion  was  made  to  strike 
out  a  part  of  it  on  the  ground  that  it  was  irrelevant  and  im- 
materml.  A  motion  to  strike  out  on  that  ground  ought  not 
to  be  granted  unless  the  evidence  is  clearly  irrelevant  and 
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immaterial.    The  evidence  which  the  Oourt  refused  to  strike 
out  is  not,  in  our  opinion,  clearly  of  that  character. 

The  Court  seems  to  have  found  the  facts  which  the  coun- 
sel for  defendant  sought  to  elicit  from  the  witness,  Brnnd- 
e,  by  questions  to  which  objections  were  made  by  plaint- 
's counsel  and  sustained  by  the  Court.  It  is  therefore 
clear  that  if  said  rulings  were  erroneous,  the  defendant  was 
not  prejudiced  thereby. 

The  practice  of  filing  but  one  undertaking  where  appeals 
are  taken,  as  in  this  case,  both  from  the  judgment  and  order 
denying  a  new  trial,  is  about  as  well  settled  as  any  question 
of  that  kind  can  be,  and  we  do  not  think  that  it  should  now 
be  treated  as  an  open  one. 
Judgment  and  order  affirmed. 


W 


Is  Bank. 


LFUed  July  27,  1883.1 

No.  8934. 

BATOHELDEB  et  al.,  Petitionebs, 

r. 
WILLET,  SuByEYOB-GENEBAL,  Respondent. 

Laud  Gomtbst — JuDomifT— Konoi— Csbtifioatb  or  Location — ^Fobtsit- 
UBB— SvBTKTOB-OiKSBAXi.  Mandate  jadRments  were  entered  December. 
1879,  in  faTor  of  petitioners,  following  oonteets  referred  by  Snrreyor- 
Oeneral  to  the  Diatriot  Court.  NoTember,  1882,  other  parties,  P  and 
K,  caused  oertifled  copies  of  said  judgments  to  be  filed  in  the  office  of 
8QrTeyor-Oeneral,and  made  applications  to  purchase  the  lands,  which 
applications  were  filed  January,  1883.  March  2,  1883,  petitioners 
filed  in  office  of  Surreyor-Oeneral  copies  of  the  judgments  and  de- 
manded an  approval  of  their  applications,  which  was  refused.  A  writ 
of  mandate  is  prayed  to  procure  such  approval.  EeH  petitioners 
forfeited  the  rights  acquired  under  their  judgments  by  not  paying 
twenty  per  cent,  of  the  purchase-money  within  fifty  days  after  the 
issuance  of  certificates  of  location  to  them. 

Mandamns. 

Stetson  dt  Houghto7i  for  petitioners. 

Shabpstein,  J.,  deliyered  the  opinion  of  the  Oourt: 

In  1877  the  petitioners  filed  in  the  office  of  the  Suryeyor- 
Oeneral  of  the  State  applications  to  purchase  certain  school 
lands  in  Mendocino  County.  Within  sixty  days  thereafter 
other  applications  to  purchase  the  same  lands  were  filed,  and 
ihe  contests  were  certified  to  the  District  Oourt  of  the 
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Twenty-second  District^  in  which  decrees  were  entered  in 
favor  of  petitioners  on  the  27th  of  December,  1879.  On 
the  14th  of  November,  1882,  Pfanknch  and  Enox  caused 
certified  copies  of  said  decrees  to  be  filed  in  the  office,  and 
'ifterward  made  applications  to  purchase  said  lands,  which 
applications  were  filed  in  the  office  of  the  Surveyor-General 
on  the  6th  day  of  January,  1883.  On  the  2d  of  March,  1883, 
the  petitioners  filed  in  the  Surveyor-General's  Office  copies 
of  said  decrees,  and  demanded  an  approval  of  their  said  ap- 
plications, which  the  respondent  refused.  For  the  purpose 
of  procuring  such  approval,  a  writ  of  mandate  is  prayei 

It  does  not  appear  that  the  petitioners  took  any  steps  in 
the  premises  after  the  entry  of  decrees  in  their  favor  Decem- 
ber 27,  1879,  until  the  2d  of  March,  1883,  when  their 
petitions  to  purchase  the  lands  were  filed.  Between  these 
dates  a  period  of  more  than  three  years  elapsed,  during 
which  the  petitioners  were  caulescent.  In  the  mean  time 
certified  copies  of  the  final  ludgments  were  filed  by  other 
parties,  the  petitioners'  applications  approved,  and  more 
than  a  year  after  such  approval  the  parties  who  had  caused 
copies  of  said  judgments  to  be  filed,  filed  applications  to 
purchase  said  land. 

The  conclusion  at  which  we  have  arrived  renders  it  un* 
necessary  to  pass  upon  any  of  the  questions  discussed  by 
counsel  except  one,  and  that  is,  whether  the  petitioners  did 
not  forfeit  the  rights  which  they  acquired  under  the  judg- 
ments entered  in  their  favor  by  not  paying  twenty  per  cent,  of 
the  purchase-money  within  fifty  days  after  the  issuance  of 
certificates  of  location  to  them.  Such  certificates  were  made 
out  and  notices  thereof  were  deposited  in  the  Post-office  ad- 
dressed to  them  at  Point  Arena,  Mendocino  County,  although 
it  was  known  to  the  Surveyor-General  that  their  Post-office 
address  was  Marysville,  Yuba  County.  The  Code  does  not 
provide  for  the  giving  of  notices  in  such  cases.  If  it  did,  a 
compliance  with  its  provisions  might  be  indispensable.  Aa 
it  is,  we  attach  no  importance  to  the  fact  that  a  notice  ad- 
dressed to  the  petitioners  was  mailed.  TVe  do  not  think 
there  was  any  occasion  for  the  service  of  any  notice  upon  the 

S)titioners.  They  had  succeeded  in  the  contest  before  the 
istrict  Court,  and  were  entitled  ''upon  filing  with  the 
Surveyor-General  or  Begister,  as  the  case  may  be,  a  copy  of 
the  final  judgment  of  uie  Court"  to  have  the  surveys  or 
location  approved,  or  to  have  certificates  of  purchase  or 
other  evidences  of  title  issued  in  accordance  with  such  judg- 
ment. (Pol.  Code,  3416.)  But  they  suffered  'more  thw 
three  years  to  elapse  before  they  attempted  to  file  a  certified 
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copy  of  said  judgments  in  said  Surveyor-Generars  office. 
And  it  was  not  until  two  years  after  the  entr^  of  said  judg- 
ments that  any  copy  of  them  was  filed  in  said  office.  The 
Code  does  not  specify  any  time  within  which  such  a  judg- 
ment must  be  filed,  nor  does  it  specify  by  whom  it  may  be 
filed.  And  we  cannot  see  that  it  would  make  any  difference 
by  whom  it  was  presented  for  filing.  As  soon  as  it  was  filed 
in  his  office  it  became  the  duty  of  the  Surveyor-General  to 
approve  the  survey  or  location  or  to  issue  a  certificate  of 
purchase  or  other  evidence  of  title.  This  was  done  more 
than  a  year  before  the  applications  of 'other  parties  to  pur- 
chase were  filed  and  approved.  If  no  contest  nad  arisen,  the 
petitioners  would  have  had  fifty  days,  and  no  more,  after  the 
date  of  the  certificates  of  their  locations,  within  which  to 

y  twenty  per  cent,  of  the  purchase-money.     (Pol.  Code, 

94.)  Not  within  fifty  days  filter  receiving  notice  of  the  is- 
suance of  such  certificates,  but  within  fifty  days  after  the 
dates  thereof.  This  provision  applies  to  all  applications  for 
the  purchase  of  such  land,  and  there  is  no  reason  for  holding 
that  in  case  no  contest  arises  applicants  must  pay  twenty  per 
cent,  within  a  definite  period,  but  in  case  one  does  arise  the 
successful  party  shall  have  an  indefinite  time  to  make  pay- 
ment in,  unless  he  files  a  copy  of  the  judgment  in  the  office 
of  the  Surveyor-General,  oris  notified  that  some  one  else  has 
filed  such  copy. 

Application  denied. 

We  concur:  Myrick,  J.,- Boss,  J.,  Thornton,  J.,  McKee,  J. 


Sdi 


In  Bank. 


fPiled  July  27,  1883.1 

No.  8698. 

THE  PEOPLE  EX  bel.  SGHINDLEB,  Bespondent, 

V. 

PUNT  et  al.  ,  Appellants. 

ImtuMAMoa — OiPiTAii  Stock— Abtiolss  ov  Ihoobpobation— Quo  Wabrahto — 
Pabths — JuDOMSMT.  Pzooeeding  in  the  nature  of  quo  toarranto  to 
have  it  determined  that  defendants  wrongfully  hold  and  ezeroiBe  a 
corporate  franchise,  etc.,  the  corporation  named  being  **The  Cali- 
fornia Farmers' Mntnal  Fire  Insurance  Association."  The  articles 
of  incorporation  stated  the  capital  stock  to  be  $100,000.  of  which  the 
amonnt  actnaUy  subscribed  was  $5,000,  The  certificate  was  filed 
May  22,  1874.  As  Section  419  C.  0.  then  read,  no  corporation  could 
be  formed  for  insurance,  except  on  liTC-stock,  without  a  ^subs<»ibed 
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oapital  eqoftl  to  $100,000.  Section  290  0.  0^  ae  it  then  rand, 
quired  the  articles  to  atate  the  amount  actually  anbeoribed.  Heid, 
these  sections  should  be  read  together  to  the  extent  of  atatinic,  fiiat. 
the  amount  actually  aubacribed*  and,  second,  that  it  equaled  $100,- 
000.  Consequently,  the  persona  signing  the  articles  did  not  forma 
corporation.  Furthier,  the  alleged  corporation  is  a  necesiary  party  to 
this  proceeding. 
Id.  If,  on  a  new  trial  after  the  alleged  corporation  has  been  made  a  party, 
it  ahould  be  adjudged  that  it  never  had  been  legally  a  corporation,  in 
that  case  appropriate  proceedings  should  be  had  by  which  the  afEiiira 
of  such  de  facto  corporation  ahould  be  wound  up  and  settled  by  the 
Trustees,  whatever  due  to  it  collected,  and  whatever  due  by  it  paid; 
the  balance,  if  any,  to  be  divided  among  the  stockholders. 

Appeal  from  Superior  Court,  San  Francisco. 

A,  2/.  Hart  and  Ibx  dk  Kellogg  for  respondent. 
PUUbury  dt  lUus  and  A,  W.  Thompson  for  appellants. 

Mtbiqk,  J.,  delivered  the  opinion  of  the  Oourt: 

This  is  a  proceeding  by  The  People  to  have  it  determined 
that  the  defendants  have  usurped,  intruded  into,  and  wrong- 
fully hold  and  exercise  a  corporate  franchise,  and  that  they 
be  restrained  from  exercising  the  same. 

The  articles  of  incorporation  stated  the  capital  stock  to 
be  one  hundred  thousand  dollars,  of  which  the  amount 
actually  subscribed  was  five  thousand  dollars.  The  certifi- 
cate was  filed  May  22, 1874.  As  Section  419  of  the  Ciril 
Code  then  read,  no  corporation  could  be  formed  for  insur- 
ance, except  on  liye-stocK,  without  a  subscribed  capital  equal 
to  one  hundred  thousand  dollars.  Section  290,  as  it  then 
read,  required  the  articles  to  state  the  amount  actually  sub- 
scribed. We  think  these  sections  should  have  been  read 
together,  to  the  extent  of  stating:  (1),  the  amount  actually 
subscribed,  and,  (2),  that  it  equaled  one  hundred  thousand 
dollars.  This  bein^  so,  the  persons  signing  the  articles  did 
not  form  a  corporation.  But  the  alleged  corporation  is  not 
a  party,  and  has  not  been  heard;  therefore,  its  right  of  ex- 
istence, or  its  right  to  transact  business,  cannot  be  adjudged 
or  determined  in  this  proceeding.  It  may  be  that  individ- 
uals, perhaps  the  relator,  have  had  such  transactions  with 
the  alleged  corporation  as  not  to  be  in  condition  to  dispute 
its  existence.  The  people  are  interested  to  the  extent  that 
no  further  insurance  business  shall  be  transacted  by  the  de- 
fendants (that  is,  no  policies,  issaed);  and  to  that  extent  the 
defendants  might  perhaps  be  enjoined;  but  to  prevent  the 
corporation  from  collecting  its  dues,  or  maintiunin^  any 
action,  without  being  heard  as  to  its  right  so  to  do,  is  be^ 
yond  Uie  scope  of  the  present  proceeding.    The  complaint 
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was  demurred  to  upon  the  ground,  among  others,  of  defect 
of  parties  defendant,  in  that  the  corporation  was  not  made 
a  party.  We  think  the  demurrer  well  taken.  The  corpora- 
tion was  a  necessary  party.  It  certainljr  should  be  heard 
before  any  decree  should  be  made  affecting  its  rights,  and 
possibly  uie  very  right  of  defendants,  as  individuals,  to 
transact  business  or  do  any  act  which  might  involve  the  right 
of  the  corporation  to  have  the  business  done.  The  rights 
of  the  corporation  may  be,  and  probably  are,  involved  in 
the  very  acts  sought  to  be  enjoined.  It  has  the  right  to  take 
issue  on  the  allegation  that  the  individuals  enjoined  are  its 
trusteed  or  directors. 

It  is  well  to  say,  to  prevent  any  misconception,  that  if,  on 
a  new  trial  after  the  alleged  corporation  has  been  made  a 
party,  it  should  be  adjudged  that  it  never  had  been  legally  a 
corporation,  that  in  that  case  appropriate  proceedings  should 
be  nad  by  which  the  affairs  of  such  de  facto  corporation 
should  be  wound  up  and  settled  by  the  trustees,  whatever 
due  to  it  collected,  and  whatever  due  by  it  paid;  the  bal- 
ance, if  any,  to  be  divided  among  the  stockholders. 

The  judgment  is  reversed  and  the  cause  is  remanded,  with 
instructions  to  sustain  the  demurrer  upon  the  ground  above 
indicated,  and  for  further  proceedings  not  inconsistent  with 
this  opinion. 

We  concur:  Thornton,  J.,  Boss,  J.,  McEee,  J. 

In  Bank. 


fFiled  July  23,  1883.] 

No.  10,843. 
PEOPLE,  Bespondent,  v.  STANPOBD,  Appellant. 

IwpoBMATioH — Hoo.  The  larceny  charged  was  stealing  a  hog.  The  infor- 
mation was  held  snffloient.     (People  v.  ScUazar,  GPac.  0.  L.  J.  669.) 

Labobn^ — Nkwlt-dibootkbkd  Etidbnck.  The  defendant  was  charged  by 
information  with  the  larceny  of  a  hog.  The  prosecution  had  intro- 
duced testimony  to  show  that  the  defendant  had  changed  the  ear- 
marks for  the  purpose  of  destroying  its  identity.  Defendant  had, 
prior  to  his  trial,  called  with  witness  upon  the  prosecuting  witness, 
.  who  had  possession  of  the  hog,  bnd  for  the  purpose  of  examining  it, 
but  was  refused;  and  at  the  trial  defendant  asked  that  the  hog  be  pro- 
duced at  his  expense,  but  the  Court  denied  the  request.  After  the 
oonyiction  several  persons  inspected  the  ear-marks,  and  found  that 
they  had  not  been  changed.  Held,  That  defendant  was  entitled  to 
a  new  trial  on  the  newly-discovered  evidence. 

Appeal  from  Superior  Oourt,  Shasta  County. 

AUomey-General  for  respondent. 
A,  C.  Furguson  for  appellant. 
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BosB,  J.,  delivered  the  opinion  of  the  Court: 
Justice  demands  a  new  trial  of  this  case.  The  defendant 
was  charged  by  information  with  the  larceny  of  a  certain 
hog.  ThjGkt  the  hog  was  in  defendant's  possession  was 
not  denied  by  him,  and  the  case  shows  that  the  main  con- 
troyersy  on  the  trial  was,  whether  his  possession  was  crim- 
inal or  whether  it  was  an  innocent  possession  maintained 
under  an  honest  belief  of  ownership  in  himself.  For  the 
purpose  of  showing  that  the  former  was  the  case,  the  prose- 
cution introduced  testimony  tending  to  show  that  former  ear- 
marks of  the  hog  had  been  changed  and  were  then  of  a 
certain  description.  The  purpose  of  this  testimony  was,  of 
course,  to  show  that  the  defendant  had  attempted  to  conceal 
the  identity  of  the  hog,  and  thus  to  establish  a  guilty  cir- 
cumstance. From  the  affidavits  filed  in  support  of  a  motion 
for  a  new  trial,  it  appears  that  after  the  arrest  of  the  defend- 
ant on  the  charge  in  question,  and  before  the  trial,  he  went, 
with  two  other  persons  whom  he  desired  as  witnesses,  to  the 
premises  of  the  prosecuting  witness  where  the  hog  was,  for 
the  purpose  of  seeing  it  and  examining  the  earmarks,  and  that 
the  prosecuting  witness  refused  to  permit  defendant  or  his 
witnesses  to  make  the  desired  inspection.  The  bill  of  excep- 
tions recites  that,  upon  the  closing  of  the  case  on  the  part  of 
the  prosecution,  tiie  defendant  asked  that  the  hog  be  produced 
that  the  jury  might  see  that  the  witnesses  for  the  prosecu- 
tion had  not  testified  truly  with  respect  to  the  marks,  and 
offered  to  send  for  it  at  his  own  expense  and  to  deposit 
double  the  value  of  the  hog^  as  security  for  its  safe  return; 
but  both  the  prosecuting  witness  and  the  Court  refused  to 
accede  to  the  proposition,  and  the  offer  was  refused.  It  ap- 
pears further,  from  the  affidavits,  that  immediately  after  the 
trial,  which  resulted  in  the  conviction  of  the  defendant,  sev- 
eral persons  (each  of  whom  makes  affidavit  of  the  fact)  went 
to  the  premises  of  the  prosecuting  witness  for  the  purpose  of 
inspecting  the  subject  of  the  alleged  larceny  ana  was  then 
permitted  to  do  so,  and  that  the  hog  was  not  marked  as  tes-  . 
tified  on  the  part  of  the  prosecution,  but  was  marked  as  rep- 
resented by  the  defendant.  The  case  mainly  turned  upon 
the  <]^uestion  of  marks,  and  under  such  circumstances,  to 
permit  the  prosecution  to  withhold  from  the  defendant  the 
means  of  making  counter-proof  until  after  his  conviction, 
and  then  to  open  the  door  to  him,  but  to  say,  when  he  comes 
with  affidavits  of  third  persons  tending  to  show  the  testimony 
given  on  the  part  of  the  prosecution  at  the  trial  was  untrue, 
''  You  are  too  late;  you  did  not  use  due  diligence ,V  would 
be  gross  injustice.    The  point  to  which  the  affidavits  go 
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a  material  point  on  the  trial  of  the  case.  The  defendant  was 
precluded  by  the  attitude  assumed  by  the  prosecution  from 
mquiring  into  the  facts  in  relation  to  the  matter  until  after 
he  was  convicted,  and  upon  the  most  obvious  principles  of 
right  and  justice  he  ought  to  be  allowed  an  opportunity  to 
present  his  testimony  uius  subsequently  discovered  upon 
the  point  in  question. 

The  information  we  think  sufficient.  (People  v.  Sahgar^ 
6  Pac.  0.  L.  J.  569.) 

Jud^ent  and  order  reversed,  and  cause  remanded  for  a 
newtnal. 

We  concur:  Sharpstein/ J. ,  McEee/J.,  McEinstry,  J., 
Thornton,  J. 

[No.  10,844.] 

By  the  Coubt  : 

This  case  is  similar  to  that  of  the  same  title,  numbered 
10,843,  and  on  the  authority  of  that  case  the  judgment  and 
order  herein  are  raversed,  and  the  cause  remanded  for  a  new 
trial. 


Depabtment  No.  1. 


[Piled  July  27,  1883.] 

No.  8711. 

BOYD  Bbspondent,  v.  BBINEIN,  Appellant. 

■jioimsiit — ^Appeal — Findznm.  Judgment  for  plaintiff.  HM^  plaintiff 
has  the  legal  title  to  tiie  premisea  sued  for,  and  the  findings. of  the 
Oonrt  are  against  the  equities  set  np  and  relied  on  by  defendant. 

Kbw  TbiaXi.    The  appeal  from  order  denying  new  triid  wae  too  late. 

Appeal  from  Superior  Court,  Colusa  County. 

W.  T.  Ooad  for  respondent. 
A.  L.  Bart  for  appellant. 

By  the  Coitbt  : 

The  appeal  from  the  order  denying  the  defendant's  motion 
for  a  new  trial  was  taken  too  late,  and  cannot,  therefore,  be 
considered. 

The  judgment-roll  discloses  no  error.  That  the  plaintiff 
has  the  legal  title  to  the  premises  sued  for,  clearly  appears, 
and  the  findings  of  the  Court  below  are  against  the  equities 
set  up  and  rehed  on  by  the  defendant. 

Appeal  from  order  msmissed,  and  judgment  affirmed. 
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In  Bams. 


[Filed  July  24,  1883.] 

No.  10,846. 
Ex  PABTE  MABES. 

pABixm — Habeas  Oobpus.  A  prisoner  cannot  on  habeas  corpus  olidm  bU  n- 
lease  nnder  a  pardon  granted  on  condition  that  he  forthwith  leave  the 
State  never  to  retom,  it  appearing  that  he  did  not  accept  the  pardoa 
in  good  faith;  that  after  his  release  from  the  penitentiary,  andbefoie 
his  re-arrest,  ample  opportunity  was  given  him  to  leave  the  Btite, 
which,  instead  of  availing  himself  of,  he  abased. 

Habeas  Corpus. 

HaU  and  Buckley  for  petitioner. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 

The  petitioner,  who  was  undergoing  imprisonment  ip  the 
State  Prison  under  judgment  df  conviction  of  tha  crime  of 
murder  in  the  second  degree,  was,  by  the  Governor  of  the 
State,  granted  a  pardon  upon  condition  that  he  forthwith 
leave  the  State  and  never  return  thereto.  The  GK)vemor,  it 
seems,  was  induced  to  grant  the  pardon  upon  representatioDB 
made  to  him  to  the  effect  that  the  prisoner  was  partly  idiotic, 
that  his  parents  resided  in  Poland,  and  would  take  care  df 
him  if  permitted  to  go  to  them,  and  that  he  had  brothers  of 
wealth  in  this  State  who  would  furnish  him  with  the  means 
necessary  to  take  him  there,  and  would  thereafter  provide  for 
his  support.  The  pardon  was  given  by  the  Governor  to  the 
Warden  of  the  prison,  to  be  by  him  delivered  to  the  prisoner 
whenever  the  same  was  properly  accepted.  Upon  its  receipt 
the  Warden  tendered  the  pardon  to  the  prisoner,  who  refused 
to  accept  it  unless  it  should  be  stipulated  that  he  should  be 
permitted  to  remain  in  the  State  for  the  period  of  eighty  days 
after  his  discharge  from  the  prison.  The  result,  of  coarse, 
was  that  he  remained  incarcerated.  Some  weeks  afterward 
he  indicated  to  the  Warden — who  meanwhile  had  retained 
the  pardon  in  his  possession — his  willingness  to  accept  it 
and  to  faithfully  perform  the  conditions  upon  which  it  was 
granted.     Upon  this  representation,  and  upon  the  prisoner's 

I)romise  to  leave  the  State  on  the  train  going  east  the  fol- 
owing  evening,  the  Warden  handed  him  the  pardon  and  re- 
leased him  from  custody.  His  brothers  thereupon  offered 
him  sufficient  funds  to  take  him  to  his  parents  in  Poland, 
but  he  refused  to  go  as  he  had  promised,  but  declared  his 
intention  to  remain  in  California  unless  his  brothers  gave 
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him  one  thonsand  dollars.  Thereupon  he  was  a^ain  taken 
into  custody  by  the  Warden  and  now  claims  the  right  to  be 
discharged  on  habeas  corpus. 

We  think  it  clear  that  he  is  not  entitled  to  be  so  discharged. 
There  is  no  doubt  that  the  Governor  was  authorized  to  grant 
the  pardon  upon  the  conditions  stated,  for  he  is  by  the  Con- 
stitution empowered  to  make  such  grants  ''upon  such  con- 
ditions and  with  such  restrictions  and  limitations  as  he  may 
think  proper,  subject  to  such  regulations  as  may  be  provided 
by '  law  relative  to  the  manner  of  applying  for  pardons." 
(Sec.  1,  Art.  VII,  Constitution.) 

The  pardon  in  question  contained  two  conditions — one, 
that  the  prisoner  should  forthwith  leave  the  State;  the  other, 
that  he  should  never  return  to  the  State.  The  one  was  a 
condition  precedent,  the  other,  a  condition  subsequent. 
That  is  to  say,  the  Governor  in  effect  said  to  the  prisoner: 
By  virtue  of  the  power  vested  in  me  by  the  Constittltion  I 
exempt  you  from  the  punishment  the  law  inflicts  for  the 
crime  you  have  committed,  provided  you  forthwith  leave  the 
State,  and  provided,  further,  you  never  return  to  the  State. 
Until  he  actually  leaves  the  State  the  pardon  does  not  become 
operative  at  all.  This  must  be  so  from  the  very  nature  of 
the  first  condition  attached  to  it.  When  that  condition  is 
performed,  the  pardon  becomes  operative,  but  it  nevertheless 
remains  subject  to  be  defeated  by  the  breach  of  the  con- 
dition subsequent,  to  wit,  by  the  prisoner's  subsequent  re- 
turn to  the  State.  (1  Bishop  on  Criminal  Law,,  Sec.  760; 
Ex  parte  JVdls,  18  Howard,  311;  State  v.  Smith,l  Bailey's  S. 
C.  R.  283;  Lee  v.  Murphy,  22  Gratt.  789;  Flavel's  Case,  8 
Watte  &  Sergeant,  197.)  The  pardon,  therefore,  never 
having  teken  effect,  it  results  that  the  prisoner  is  not  entitled 
to  his  discharge.  It  is  no  answer  to  say  that  the  pardon  was 
delivered  to  the  prisoner.  Apart  from  what  has  been  already 
said,  delivery  of  such  an  instrument  is  not  complete  without 
an  acceptance  in  good  faith.  The  bad  faith  of  the  prisoner 
was  demonstrated  almost  as  soon  as  he  got  out  of  prison. 
Besides,  the  pardon  was  given  to  the  prisoner  by  the  W  arden 
upon  the  distinct  agreement  on  his  part  to  leave  the  State  on 
tiie  train  going  east  the  following  evening.  The  subsequent 
conduct  of  the  prisoner  showed  that  he  liad  no  intention  of 
doing  any  such  thing.  A  pardon  obtained  by  misrepresen- 
tation amounting  to  fraud  is  void.  (1  Bishop  on  Criminal 
Law,  Sees.  763-4.)  Nor  is  there  any  force  in  the  suggestion 
that^  in  such  cases  the  person  pardoned  may  be  deprived  of 
the  opportunity  to  comply  with  the  conditions  of  the  pardon. 
No  Court  has  the  power  to  compel  any  executive  officer  to 
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afford  the  person  to  whom  a  pardon  has  been  conditionally 
granted,  an  opportunity  to  comply  with  the  conditions,  for 
that  would  be  to  exercise  the  pardoning  power  in  part 
When  the  pardon  has  once  taken  effect,  then  the  party  to 
whom  it  is  extended  acquires  a  right  which  the  Courts  can, 
and  wiU,  of  course,  protect.  There  is  no  reason,  however, 
to  suppose  that  in  any  case  any  executive  officer  would  refuse 
to  a£Eord  the  party  to  whom  a  conditional  pardon  should  be 
granted,  an  opportunity  to  comply  with  the  conditions,  and 
wereby  secure  its  ben^ts.  *  Every  presumption  is  the  other 
way.  Should  the  fact  be  otherwise  in  any  case,  perhaps  some 
means  miffht  be  discovered  for  giving  effect  to  tne  Gk> vemor's 
power.  At  all  events,  in  the  present  case,  ample  opportunity 
was  given  the  prisoner,  which,  instead  of  availing  himself  of, 
he  abused. 

Let  the  prisoner  be  remanded  to  the  custody  of  the 
Warden.  Koss,  J. 

We  concur:  Sharpstein,  J.,  Myrick,  J.,  Thornton,  J. 


DEPABTMEirr  No.  1. 


fPiled  July  23,  1883.1 

No.  8769. 

HICKS,  Respondent,  v.  LOVELL,  Appellant. 

E^BoncsMT — Equttt — Vbhdii— LA2n>— CoMTBAOT.  A  Tendee  in  poeBenoB 
of  land  cannot  repudiate  his  oontraot  of  pnrohase  and  at  the  wme 
time  hold  the  posseBsion  nnder  it  and  by  Tirtne  of  it.  In  such  ease 
ejectment  will  lie  by  the  Tender. 

Id. — 8PBGIFI0  Pbrtobhamob.  Equity  will  not  decree  Bpedflo  performaiiM 
of  a  oontraot  for  the  sale  of  land  in  favor  of  a  party  who,  by  his  ovn 
neKligenoe  or  default,  has  prcTcnted  or  unreasonably  delayed  the  foil 
execution  of  th6  contract. 

Id. — FoBMSB  Bbootbbt.  A  former  adjudication  was  no  bar  to  the  sctkmiB 
hand. 

Id. — ^Witmbss.  The  testimony  of  a  wituess  deceased,  or  out  of  the  jnrisdio- 
tion,  or  unable  to  testify,  giyen  in  a  former  action  between  the  asms 
parties,  relating  to  the  same  matter,  may  be  given  in  endenoe.  (870 
CO.  P.) 

PiiBadinos — JiTDOiRMT.  As  defendant  denied  the  plaintifPs  cause  of  aelioo 
at  law,  and  as  plaintiff  denied  defendant's  cause  of  action  in  eqaitji 
the  Court  properly  denied  the  motion  for  judgment  on  the  pleading 
It  is  only  where  an  answer  admits,  or  leaves  undenied,  the  matenil 
facts  stated  in  the  complaint,  that  judgment  can  be  rendered  on  tfie 
pleadings. 

Appeal  from  Superior  Court,  San  Diego  County. 

Leach  dk  Parker  for  respondent. 

M.  A.  Luce  and  W.  M.  Smith  for  appeUant. 
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MoELeb,  J.,  delivered  the  opinion  of  the  Oonrt: 

Ejectment  to  recover  several  parcels  of  land  in  San  Diego 
C!ountv. 

The  answer  to  the  complaint  in  the  case  contained  a  general 
denial,  the  defense  of  a  former  recovery,  and  of  an  equitable 
title  to  the  land,  and  also  a  cross-complaint  in  equity.  The 
statement  of  the  cause  of  action  in  the  cross-complaint 
showed  that  the  defendant  was  in  possession  of  the  lands  in 
controversy  under  two  agreements  m  writing— one  dated  Sep- 
tember 10, 1879,  and  the  other  March  1,  1880— bv  which  he 
and  one  Wheeler  had  agreed  to  purchase  the  lands  from  the 
plaintiff,  according  to  the  terms  and  conditions  of  said  agree- 
ments. Both  vendees  entered  and  occupied,  under  said  agree- 
ments, until  the  fall  of  1880,  when  Wheeler  sold  and  irons- 
ferred  all  his  right  under  the  agreements  to  the  defendant, 
who  has  since  occupied  the  lands  solely  for  himself.  Neither 
of  the  agreements  nave  been  performed;  but  the  defendant 
averred  in  his  cross-complaint  that  he  was  ready,  able,  and 
.  willing  to  perform  the  agreement  of  September  lO,  1879,  ac- 
cording to  its  terms  and  conditions,  but  had  been  prevented 
from  performance  by  the  plaintiff;  and  that,  after  prevention 
and  before  the  commencement  of  the  action,  he  had  also 
offered  to  pay  the  plaintiff  the  purchase-money  due  on  the 
agreements,  but  the  plaintiff  refused  to  accept  the  same;  and 
that  as  to  the  lands  referred  to  and  described  in  the  agree- 
ment of  March  1, 1880,  he  was  also  ready  and  able  to  per- 
form his  agreement  whenever  he  could  have  a  good  and  suf- 
ficient deed  of  conveyance  of  said  lands;  but  as  the  plaintiff 
had  no  title  to  the  same  he  could  not  comply  with  the  agree- 
ment on  his  part.  Therefore  the  defendant  asked,  as  equi- 
table relief,  that  the  plaintiffs  action  at  law  be  dismissed: 
that  the  contract  of  March  1, 1880,  be  canceled;  and  that  the 
contract  of  September  10, 1879,  be  specifically  performed. 

In  his  answer  the  plaintiff  admitted  the  entry  and  occupa- 
tion by  the  defendant  under  the  agreements  as  stated  in  the 
cross-complaint;  but  he  denied  the  readiness  and  ability  of 
the  defendant  to  perform  any  of  the  agreements,  or  that  he 
had  offered  to  perform  any  of  them,  or  had  been  prevented 
from  performing  bv  the  plaintiff;  he  also  averred  that  the 
defendant  had  absolutely  refused  to  perform,  and  had  failed 
and  refused  to  pay  any  portion  of  the  purchase-money  due 
for  the  lands,  according  to  the  terms  and  conditions  of  the 
agreements,  except  the  sum  of  about  $116,  which  he  admitted 
having  received  on  the  agreements  in  the  fall  of  1880. 

Before  trial,  a  motion  was  made  for  judgment  on  the  plead- 
ings, upon  the  ground  that  they  admitted  the  defendant  was 


614  Hicks  v.Loyell. 

in  possession  of  the  land,  under  agreement  of  porchase  and 
part  performance.  The  motion  was  denied  and  the  ruling  is 
assigned  as  error.  But  as  the  defendant  denied  the  plaini- 
iffs  cause  of  action  at  law,  and  as  the  plaintiff  denied  the 
defendant's  cause  of  action  in  equity,  there  were  issues  raised 
by  the  pleadings  in  both  actions  to  be  tried  and  determined 
before  judgment  could  be  rendered  in  either;  there  was,  there- 
fore, no  error  in  denying  the  motion.  It  is  only  where  an 
answer  admits,  or  leaves  undenied,  the  material  Jacts  stated 
in  the  complaint,  that  a  judmient  can  be  rendered  on  the 
pleadings.     {Frost  v.  More,  40  Cal.  347.) 

By  consent,  the  issues  in  the  action  at  law  and  in  the  cross- 
action  in  eG[ui1y  were  tried  together.  At  the  trial  the  plaint- 
iff rested  his  case  upon  proof,  which  established  a  legal  title 
in  himself  to  the  lands  in  dispute,  possession  by  the  defend- 
ant at  the  commencement  of  the  action,  and  an  absolute  re- 
fusal by  the  defendant  to  comply  with  the  terms  and  condi- 
tions of  the  agreements  of  purchase,  under  which  he  was  in 
possession,  or  to  quit  and  surrender  possession  to  the  plaint-, 
iff.  When  the  plaintiff  rested,  the  defendant  moved  for  a 
nonsuit,  upon  the  ground  that  the  proofs  and  the  pleadings 
in  the  case  showed  that  the  defendant  was  in  possession  under 
contracts  of  purchase  which  had  been  in  part  performed. 
The  motion  was  denied,  and  that  ruling  is  also  assigned  as 
error. 

But  the  ruling  was  correct,  because  the  legal  title  to  the 
lands  being  in  the  plaintiff,  he  was  in  law  entitled  to  judg- 
ment, unless  the  agreements  of  purchase  under  which  the 
defendant  entered  and  was  in  possession  gave  him  an  equi- 
table right  to  the  possession,  ^ut,  according  to  the  plaintiff's 
proofs,  that  right  had  ceased  to  exist,  because  the  defendant 
had  refused  to  comply  with  the  terms  and  conditions  of  the 
agreements,  and  repudiated  them.  A  vendee  in  possession 
oi  land  cannot  repudiate  his  contract  of  purchase  and  at  the 
same  time  hold  the  possession  under  it  and  by  virtue  of  it.  A 
repudiated  contract  is  no  protection  to  an  intending  vendee 
in  possession  against  the  legal  title.  If  the  defendant  denied 
repudiation  and  relied  upon  readiness  and  ability  to  perform, 
which  was  prevented  by  l^e  plaintiff,  or  an  offer  to  perform 
which  was  rejected,  those  were  matters  in  defense  to  the 
action  at  law,  or  for  the  consideration  of  the  Court,  sitting  as 
a  Court  in  equity,  in  the  equitable^  cross-action.  {Clark  v. 
Lockwood,  21  Cal.  220;  Meaaor  v.  Parsons,  19  id.  294;  Les- 
trade  v.  Barth,  19  id.  606;  Cadiz  v.  Majors,  33  id.  288;  McCauUfy 
V.  Fulton,  44  id.  366;  lormey  v.  Irue,  45  id.  105;  Keynon  v. 
Quinn,  41  id.  325.) 
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Tlpon  the  trial  the  Oonrt  found  that  defendant  had  never 
performed^  or  in  good  faith  offered  to  perform,  either  of  the 
agreements,  according  to  their  terms  and  conditions;  that  he 
had  not  been  prevented  from  performance  by  any  act  of  the 
plaintiff;  that  plaintin  had  tendered  a  deed  and  demanded 
performance,  but  defendant  had  absolutely  refused;  and  that 
both  he  and  Wheeler  had  wholly  failed  and  refused  to  perform 
the  a^eements,  or  any  part  thereof,  except  to  deliver  to  the 

{laintiff  about  136  sacks  of  wheat,  of  the  average  weight  of 
36  pounds  each,  which  the  plaintiff  received  from  them  in 
the  fall  of  1880,  and  because  of  the  delivery  to  the  plaintiff 
of  that  quantity  of  wheat,  in  part  performance  of  the  agree- 
ments, and  of  the  entry  and  possession  by  the  defendant 
under  the  agreements,  it  is  contended  that  ejectment  is  not 
maintainable  by  the  plaintiff,  as  vendor,  against  his  vendee 
in  possession,  who  has  refused  to  comply  with  the  terms  and 
conditions  of  the  agreements,  or  to  quit  and  surrender  pos- 
session of  the  lands;  and  that  his  only  remedy  is  in  ^quitv 
to  foreclose  his  vendor's  lien  for  the  purchase-money.  JrUlis 
V.  Wozencraft,  22  Oal.  214,  and  Bohall  v.  DiUer,  41  id.  632, 
are  cited  to  sustain  the  contention.  But  neither  of  those 
cases  is  analogous  to  the  case  in  hand,  nor  does  either  sus- 
tain the  contention  of  the  appellant.  In  WiUis  v.  Wozencra/t 
the  vendor  and  vendee  had  been  in  possession  in  common, 
each  "  having  a  ^  full  right '  to  an  undivided  half  of  the  rents 
and  projSts."  Bein^  thus  in  possession,  the  vendee  agreed 
to  purchase  the  undivided  interest  of  his  co-tenant,  who  had 
the  legal  title  to  the  entire  estate  in  his  name,  and  took  from 
him  a  bond  for  a  deed,  upon  payment  of  the  purchase-money, 
in  which  it  was  especially  stipulated  that  the  vendee  had  the 
right  of  possession  to  an  undivided  one-half  of  the  prem- 
ises. 

Against  the  vendee  thus  in  possession  in  his  own  right,  and 
under  the  contract  of  purchase,  a  grantee  of  the  vendor 
brought  ejectment,  solely  upon  the  ground  that  he  had  ac- 
quired the  legal  title  to  the  land.  Sut  before  suit  she  had 
made  no  demand  to  be  let  into  possession  of  her  share  with 
the  defendant,  and  there  was  no  proof  in  the  case  of  any 
special  facts  tending  to  show  either  an  actual  or  constructive 
oustet  of  the  plaintiff,  nor  was  there  any  evidence  tending  to 
show  the  tender  of  a  deed  and  demand  and  refusal  to  pav  the 
purchase-money  after  it  became  due,  or  that  the  purcnase- 
monev  had  not  been  paid,  or  that  the  defendant  had  aban- 
doned the  purchase,  or  refused  to  complete  it  according  to 
ihe  terms  of  his  contract.  The  defendant  had,  therefore, 
done  nothing  to  forfeit  the  benefit  of  his  contract;  and  being 
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rightfully  in  possession  under  his  equitable  title,  he  could 
not  be  disturbed. 

The  defendant  in  Bohall  v.  DiUer  had  also  entered  into  pos- 
session of  the  land  in  disput-e  under  &  contract  of  purcliAse. 
The  purchase-money  had  become  due  and  was  unpaid  at  the 
commencement  of  the  action,  and,  relying  solely  upon  that 
fact,  the  vendor,  with6ut  having  put  the  vendee  in  default, 
brought  a  peculiar  action  against  the  vendee,  to  recover  dam- 
ages for  an  alleged  breach  of  the  contract,  possession  of  the 
land,  and  also  the  purchase-money.  But  the  Supreme  Court 
held  that  he  could  not  recover  damages,  because  he  had  not 
alleged  any;  nor  the  purchase-money,  because,  although  it 
had  become  due  before  the  commencement  of  the  suit,  yet, 
as  there  was  no  allegation  of  tender  of  a  deed  and  of  demand 
and  refusal  to  pay,  the  defendant  was  not  in  fault,  nor  could 
he  recover  the  land,  because  there  was  no  evidence  tending 
to  show  that  the  contract  had  been  rescinded  by  the  parties; 
therefore  the  right  of  possession  was  in  the  defendant,  and 
must  prevail. 

The  doctrine  deducibie  from  those  cases,  as  well  as  from 
others  in  this  State,  is,  that  ejectment  is  not  maintainable  bj 
a  vendor  of  real  property  against  his  vendee  in  possession 
under  an  executory  contract  of  sale,  who  is  not  in  default  in 
the  performance  of  his  contract,  or  who  has  performed  it  and 
is  in  a  position  to  demand  a  deed,  or  who  seasonably  and  in 
good  faith  offers  to  comply  with  the  terms  of  his  purchase, 
and  continues  ready  to  comply  with  them.  To  a  vendee  in 
possession  under  such  circumstances  the  contract  will  avail 
nim  as  an  equitable  defense  to  an  action  of  ejectment  brought 
against  him  by  his  vendor,  or  as  a  cross-action  in  ec^uity  to 
enforce  a  trust  against  his  vendor,  or  to  obtain  a  specific  per- 
formance of  the  contract.  (Love  v.  Watkins,  40  Oal.  548; 
Oerdes  v.  Moody,  40  id.  336;  lalbot  v.  Singleton,  42  id.  395; 
Willis  V.  Wbzencra/t,  and  Bohall  v.  DiUer,  supra;  C.  P.  -B.  fi. 
Co.  V.  MiJuddy  59  irf.  586.)  But  if  after  maturi^  of  the  pur- 
chase-money the  vendor  tenders  a  deed,  and  demands  pay- 
ment, which  the  vendee  refuses  to  make,  or  if  the  vendee  has 
abandoned  the  purchase,  and  repudiates  the  title  of  his  ven- 
dor, in  such  case  the  vendee  forfeits  the  benefit  of  the  con- 
tract, and  he  cannot  avail  himself  of  it  as  a  defense  to  an 
action  of  ejectment  by  his  vendor  {Pearls  v.  CovtUaud,  6  Cal. 
617;  WhUtier  v.  Stege,  8  Pac.  0.  L.  J.  690;  10  id.  66;  Ihame 
V.  Hammond,  46  CaL  53);  nor  by  way  of  a  cross-action  for 
specific  performance.  For  it  is  well  settled  that  a  Court  of 
equity,  in  the  exercise  of  its  judicial  discretion,  will  not  de- 
cree specific  performance  of  a  contract  for  the  sale  of  land 
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in  faTor  of  a  party  who,  by  his  own  negligence  or  default,  has 
preyented  or  unreasonably  delayed  the  full  execution  of  the 
contract.  (Conrad  v.  Lindley,  2  Oal.  173;  Brown  v.  CoviUaud, 
6  Oal.  666;  Oreen  y.VovUlavd,  10  id.  817;  WUlardy.  laylor, 
8  Wall.  657.) 

That  was  the  position  of  the  defendant  on  his  cross- 
complaint.  By  his  own  showing  he  abandoned  the  purchase 
of  one  of  the  contracts,  and  disclaimed  the  title  of  his 
vendor;  but  having  entered  into  possession  under  the  title 
and  in  subordination  to  it,  he  was  estopped  from  den^^ing  it. 
(JBLoen  v.  Simmons ,  1  Cal.  119;  Salmon  v.  Hoffman,  2  id.  139; 
pfalker  v.  Sedgwick,  16  id.  403.)  And  as  to  the  other  con- 
tract, he  neither  averred  a  tender  of  the  purchase-money  nor 
offered  to  pay  it.  {MarahxxU  v.  OdldtpeU,  41  Oal.  611; 
Bnglander  v.  Modgera,  id.  420.)  One  who  appeals  to  a  Oourt 
of  eo  uity  to  defend  him  against  the  legal  title  to  land ,  of 
which  he  is  in  possession,  must  do  e(|uityDy  paying  the  price 
which  he  agreed  to  pay.  The  maxim,  he  wno  seeks  equity 
must  do  equity,  applies  to  him  in  full  force.  {EastTnan  v. 
Plummer,  46  N.  H.  464.)  The  cross-complaint  of  the 
defendant,  therefore,  lacked  the  essential  element  of  a  com- 
plaint in  equity. 

Nor  had  the  defendant  any  equitable  title  which  would 
serve  as  a  defense  to  the  action  of  ejectment.  Having  aban- 
doned his  purchase  and  repudiated  his  contracts,  he  was  not 
a  purchaser  clothed  with  right,  and  his  vendor  was  not  bound 
to  resort  to  a  Court  of  equity  for  relief;  he  may  sue  in 
ejectment.     (KeUer  v.  Lewis,  53  Cal.  118.) 

*'  The  refusal  of  one  parly  to  perform  his  contract,"  savs 
the  Supreme  Court  of  New  York  in  Graves  v.  White,  87  N. 
Y.  465,  '^amounts  on  his  part  to  an  abandonment  of  it. 
The  other  party,  therefore,  has  a  choice  of  remedies.  He 
may  stand  upon  his  contract,  refusing  assent  to  his  adver- 
sary's attempt  to  rescind  it,  and  sue  for  a  breach,  or  in  a 
proper  case  for  a  specific  performance,  or  he  mav  assent  to 
its  abandonment,  and  so  effect  a  dissolution  of  the  contract 
by  the  mutual  and  concurring  assent  of  both  parties.  In 
that  event  he  is  simply  restored  to  his  original  position,  and 
can  neither  sue  for  a  breach  nor  compel  a  specific  per- 
formance, because  the  contract  itself  has  been  dissolved. 
*  *  *  An  absolute  refusal,  a  deliberate  repudiation  of 
the  stiptilations  of  the  contract,  gives  to  the  other  party  as 
an  alternative  remedy  the  right  to  assent  to  such  abandon- 
ment and  treat  the  contract  as  dissolved."    In  the  present 
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case  saoh  refusal  was  proved.  The  defendant  undertook  to 
repudiate  the  contract,  and^  at  the  same  time,  held  the  pos- 
session under  and  by  virtue  of  it.  If  the  plaintiff  could 
have  stood  upon  the  contract  and  compelled  performance  or 
recovered  damages  for  the  breach,  he  was  not  Dound  to  adopt 
that  remedy,  but  had  the  right  to  bring  ejectment  to  recover 
back  his-  land.  In  so  doing,  and  giving  the  preUminaiy 
notice  to  surrender  possession,  he,  too,  gave  his  assent  to  the 
abandonment  of  the  contract;  and  the  parties  who  made  it 
having  thus  by  mutual  assent  rescinded  it,  its  validity  was 
gone  and  it  ceased  to  exist.  Neither  party,  thereafter,  could 
invoke  its  terms  or  protection  as  against  the  other;  and  the 
plaintiff  was  at  liberty  to  maintain  ejectment  to  recover  the 
possession  of  the  land  to  which  he  had  a  legal  title.  (Jack- 
son V.  Moncrief,  5  Wend.  26;  Wright  v.  Moore,  21  id.  230; 
Fierce  v  TuUle,  53  Barb.  167.) 

The  Court  found  that  the  former  trial  and  judgment  be- 
tween tiie  parties  was  not  an  adjudication  of  the  matters 
contained  in  this  action.  The  finding  is  sustained  by  the 
record  of  that  case,  which  shows  on  ito  face  that  the  ques- 
tions involved  in  this  were  not  raised,  tried  and  determined 
in  that;  and  also  by  the  evidence  which  the  defendant  ^ave, 
under  his  pleadings,  as  to  the  facts  upon  which  that  decision 
was  based.  (Megerle  v.  Ashe,  33  Oal.  84.)  The  former  adju- 
dication was,  therefore,  no  bar  to  the  action  in  hand. 

Lastly,  it  is  assigned  as  error  that  the  Court  overruled  the 
objections  taken  by  the  defendant  to  the  official  reporter's 
transcript  of  the  testimony  of  a  witness  given  on  the  former 
trial  ana  offered  in  evidence  by  the  plaintiff.  No  objection 
was  made  that  the  witness  was  not  snown  to  be  beyond  the 
jurisdiction  of  the  Court,  nor  as  to  the  mode  of  proving  his 
testimony.  The  only  objections  were  that  the  testimony 
itself  was  not  signed  by  the  witness;  that  it  was  not  his 
deposition,  and  that  it  was  secondary  evidence.  But  by 
Subdivision  8,  Section  1870,  C.  O.  P.  it  is  provided  that 
''  the  testimony  of  a  witness  deceased,  or  out  of  Qie  jurisdic- 
tion, or  unable  to  testify,  given  in  a  former  action  between 
the  same  parties,  relating  to  the  same  matter"  may  be  given 
in  evidence.  And  as  it  W6ks  proved  that  the  witness  was  out 
of  the  State,  and  no  objection  W6ks  made  to  the  transcript  as 
evidence  of  his  testimony,  there  was  no  prejudicial  error  in 
the  ruling. 

Judgment  and  order  affirmed. 

We  concur:  Boss,  J.,  McEinstry,  J. 
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No8.  8375-^686. 

CROSS,  Administratob,  eto.,  v.  ZELLEBBAOH, 

AND  ED.  V.  ID. 

OoKTSAor — CoiraiDBBATioN — PsBroBMANOB — ^Equttt,  The  liens  held  by  the 
plainUif  were  the  very  Uens  Z.  had  coyenanted  to  remove;  the  debt 
for  which  they  stood  as  security  had  become  his  debt,  and  according 
to  the  facts  as  now  made  to  appear,  it  was  for  the  very  purpose  of 
paying  that 'debt  and  satisfying  those  liens  that  he  induced  the  cross- 
complainant  to  pay  for  the  stock  a  sum  of  money  largely  in  excess  of 
its  Talue,  and  sufficient  to  pay  the  debt,  and  thereby  discharge  the 
liens,  agreeing,  at  the  same  time,  and  as  part  of  the  same  transac- 
tion to  re-purchase  the  stock  within  a  given  time,  at  the  same  price 
(with  interest  as  provided  for)  and  obtaining  for  himself  $2,000  in 
money  and  a  contract  for  an  additional  one  thousand  shares  of  stock, 
together  with  $2,000  in  money  and  one  thousand  shares  of  stock  for 
one  A.  Performance  of  the  agreement  on  the  part  of  the  cross-com- 
plainant is  averred,  and  it  would  be  grossly  inequitable  to  permit  Z. 
to  repudiate  the  agreement  under  which,  at  his  request,  the  money  of 
the  cross-complainant  went  to  pay  his  debt  and  to  remove  incum- 
brances which  he  had  in  the  most  solemn  manner  bound  himself  to 
remove,  and  by  which  he  received  other  and  further  considerations 
of  value. 

Appeal  from  Superior  Court,  Nevada  County. 

M.  V.  Beardon  for  respondent. 

C.  W.  Cross,  Wm.  Irvine,  S earls,  Nyles  (ft  8 earls  for  ap- 
pellant. 

These  cases  have  beeA  argued  and  submitted  together. 
The  first  is  an  appeal  by  the  defendant,  Zellerbach,  and  the 
second,  an  appeal  by  the  defendant,  the  Eureka  Lake  and 
Yuba  Canal  Company  Consolidated.  These  defendants  and 
the  plaintifi  are  the  real  parties  in  the  controversy.  On  the 
first  appeal  of  Zellerbach,  reported  in  55  Cal.  431,  the  ap- 

Seal  came  up  and  was  considered  on:  1,  the  comi)laint  filed 
uljl,  1864,  by  Sigoumey — the  present  plaintiff's  intestate — 
which  complaint  was  in  the  usual  form  for  the  foreclosure 
of  a  mortgage  given  to  secure  the  payment  of  a  promissory 
note  for  ten  thousand  dollars,  executed  July  2,  1859,  to  Si- 

fourney  by  a  corporation  called  the  Eureka  Lake  Company; 
,  a  complaint  in  intervention  filed  by  the  Eureka  Lake  and 
Yuba  Canal  Company  Consolidated;  3,  the  answer  of  Si- 
goumey to  the  complaint  in  intervention,  and, 4,  the  findings 
and  decree  of  the  Court.  There  were  some  other  pleadings 
in  the  case,  not,  however,  important  to  mention. 
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On  thai  appeal  it  was  rightly  held  here  that  the  decree  of 
the  Oonrt  then  under  review,  which  adjndged  Sigoumey  a 
lien  on  the  1250  shares  of  the  stock  of  the  Enreka  Tiake  and 
Yuba  Canal  Company  Consolidated,  to  secure  the  payment 
of  the  ten-thousand-dollar  note  set  out  in  the  complaint  then 
before  the  Court,  and  which  directed  a  sale  of  that  stock  to 
pay  the  amount  of  that  note,  was  erroneous — first,  because 
the  complaint  contained  no  averment  to  sustain  such  decree; 
secondly,  because  the  contract  between  Sigoumey  and  Zel- 
lerbach  of  date  August  23,  1866,  did  not  provide  for  any 
lien  on  the  shares  of  stock  as  security  for  the  note  then  in 
suit;  thirdly,  because  even  if  the  Court  could  have  looked 
to  the  complaint  in  intervention  in  support  of  the  decree, 
that  complaint  showed  full  compliance  on  the  part  of  Zei- 
lerbach  with  all  of  the  agreements,  covenants  and  conditions 
of  the  contract  of  August  23,  1865,  which  performance,  ac- 
cording to  the  terms  of  that  contract,  entitled  Zellerbach  to 
the  surrender  of  the  note  and  mortgage  on  which  the  com- 
plaint then  under  consideration  was  oased,  as  also  the  notes 
and  the  mortgage  made  to  Zellerbach  and  Marcellus  by  the 
Eureka  Lake  Water  Company  for  cancellation;  and  lastly, 
because  the  findings  then  before  us  showed  that  none  of  the 
stock  in  question  was  ever  accepted  by  Sigourney  as  secu- 
rity or  as  a  compliance  with  the  contract  of  August  23, 1865, 
but,  on  the  contrary,  that  it  was  deposited  with  Parrott  only 
in  escrow,  and  that  the  contingency  upon  which  the  transfer 
was  to  take  effect  had  never  happened. 

But,  by  the  records  now  brought  here,  the  case  is  pre- 
sented in  a  very  different  aspect.  It  now  appears  that,  i^ter 
the  going  down  of  the  remittitur  fi'om  this  Court,  the  plaint- 
iff was  permitted  to,  and  did,  file  in  the  Court  below  a  sup- 
Jlemental  complaint,  to  which  Zellerbach  and  the  Eureka 
jake  and  Yuba  Canal  Company  Consolidated  filed  an  answer; 
the  complaint  in  intervention  of  the  last-mentioned  Company 
was,  by  permission  of  the  Court,  withdrawn,  and  there  was 
filed  by  it  a  cross-complaint,  a  demurrer  to  which,  filed  by 
Zellerbach,  was  sustained  by  the  Court,  and  which  ruling 
constitutes  the  ground  of  die  present  appeal,  numbered 
8686,  taken  by  the  cross-complainant — the  appecJ  numbered 
8375  being  brought  by  Zellerbach. 

An  examination  of  the  findings  shows  that  the  decision 
of  this  Court  on  the  former  appeal  does  not  cover  the  points 
now  presented.  Facts  are  now  alleged  which  were  not  then 
before  the  Court,  and  which,  if  true,  materially  change  the 
rights  of  the  parties.  The  averments  of  the  cross-complaint 
must,  of  course,  be  taken  as  true,  and  such  of  the  averments 
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of  the  snpplemental  complaint  as  were  found  bj  the  Court 
below  to  be  true,  and  such  as  are  not  denied,  must  also  be 
accepted  as  facts  on  these  appeals.  Both  the  supplemental 
and  cross-complaints  allege,  and  the  Court  below  on  the  last 
trial  found,  the  fact  to  be,  that  in  pursuance  of  the  provis- 
ions of  the  contract  of  August  23,  1865 — which  is  fully  set 
out  in  both  the  supplemental  and  cross-complaints — Sigour- 
ney  executed  assignments  to  Zellerbach  of  the  note  and 
mortgage  on  which  the  original  complaint  was  based,  and  of 
the  112,000-note  made  to  him  by  tne  Eureka  Lake  Water 
Company,  together  with  his  (Sigoumey's)  interest  in  the 
mortgage  given  by  the  Eureka  Lake  Water  Company  to  se- 
cure the  payment  of  the  note  last  mentioned  and  the  twen- 
ty-eight-tnousand-dollar  note  given  to  Marcellus,  and  that 
thereupon  Zellerbach  executed  and  delivered  to  Sigoumey 
his  two  promissory  notes  for  forty  and  ten  thousand  dollars 
respectively,  as  provided  for  by  the  contract  of  August  23, 
1866,  and  which  are  set  forth  in  the  supplemental  and  cross- 
complaints;  and,  further,  that  pursuant  to  the  prpvisions  of 
the  contract  of  August  23d,  Sigourney  deposited  the  note 
and  mortgage  set  out  in  the  original  complaint,  and  the 
twelve-thousand-doUar  note  and  mortgage  securing  the  same, 
together  with  the  assignments  thereof,  with  Farrott,  to  be 
by  him  held  as  collateral  security  for  the  payment  of  the 
forty  and  ten  thousand-dollar  notes  executed  to  Sigoumey 
by  ZeUerbach,  or  until  Zellerbach  should  deposit  witn 
Parrott  as  security  for  said  two  last-mentioned  notes,  the 
Bhares  of  stock  of  the  Eureka  Lake  and  Yuba  Canal  Com- 
pany Consolidated  as  provided  for  in  and  by  the  contract  of 
Jlugust  23d.  Upon  the  deposit  of  the  stock  as  provided  for 
by  the  contract,  or  upon  the  payment  of  Zellerbach 's  notes 
for  forty  and  ten  thousand  dollars,  Farrott  was  to  deliver  up 
to  Zellerbach,  for  cancellation,  the  notes  and  mortgages  de- 
posited with  him  by  Sigoumey.  Zellerbach.  it  must  be 
remembered,  had  become  the  owner  of  the  property  covered 
by  the  mortgage  set  out  in  the  original  complaint,  and  of  that 
covered  by  the  mortgage  executed  by  the  Eureka  Lake 
Water  Company  to  secure  the  twelve  and  twenty-ei^ht  dollar 
notes  given  to  Sigoumey  and  Marcellus,  respectively,  the 
latter  of  which  he  had  also  acquired;  and  being  also  the 
owner  and  controller  of  other  property  of  like  character  as 
that  mortgaged,  had  become  desirous  of  organizing  a  cor- 
poration in  the  State  of  New  York,  to  which  he  might  sell 
all  of  the  said  property.  To  accomplish  his  purpose  in  that 
regard  it  became  necessary  to  free  the  property  of  all  liens, 
and  it  was  with  that  end  in  view  that  he  entered  into  the 
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contract  with  Sigonmey,  th/s  holder  of  the  liens — of  date 
An^st  23, 1866.  Both  the  supplemental  and  cross-oom- 
plamts,  as  also  the  findings  of  the  Court  below,  show  that 
Sigoumey  kept  and  performed  all  of  the  agreements,  cov- 
enants and  conditions  on  his  part  provided  to  be  kept  and 
performed,  in  and  by  that  contract.  Zellerbach  performed  a 
part  of  his.  He  executed  the  forty  and  ten  thousand-dollar 
notes  to  Sigoumey,  and  paid  the  interest  thereon  to  the  19th 
day  of  December,  1876.  He  also  deposited  with  Parrott, 
pursuant  to  his  agreement,  the  one-sixteenth  part  of  the 
capital  stock  of  the  Eureka  Lake  and  Yuba  Cand  Company 
Consolidated,  consisting  of  1250  shares.  But  he  did  not 
deposit  with  Farrott  an  additional  oneH3ixty-fourth  part  of 
the  capital  stock  of  that  corporation  as  in  and  by  the  con- 
tract of  August  23d  he  had  agreed  to  do.  The  cross-com- 
plaint, however,  alleges  that  the  1250  shares  he  did  deposit 
were  so  deposited ''as  security  for  the  payment  of  said 
promissory  notes  (for  forty  and  ten  thousand  dollars,  re- 
spectively f,  which  said  stock,  though  less  in  quantity  than 
called  for  by  the  contract,  was  bv  the  parties  thereto,  and  by 
each  of  them ,  taken  and  treatea  as  a  compliance  with  the 
contract,  and  the  said  stock  was  managed,  controlled  and 
voted  by  the  said  Sigourney,  or  by  his  authority,  and  re- 
mained m  the  hands  of  John  Farrott,  as  trustee  under  said 
contract,  until  disposed  of  as  hereinafter  stated." 

Farrott,  according  to  the  averments  of  the  cross-com- 
plaint, having,  before  receiving  the  stock,  become  satisfied, 
and  so  reported  to  the  cross-complainant,  that  the  property 
was  in  the  condition  required  by  the  contract  of  August  23, 
1865,  and  Zellerbach  having  represented  to  it  that  the  incum- 
brances in  the  said  contract  referred  to  were  deposited  for 
him  to  be  delivered  up  and  canceled  upon  the  conveyance  to 
the  cross- complainant  of  the  property,  and  upon  the  deposit 
of  the  stock  with  Farrott  as  by  the  contract  provided,  the 
cross-complainant,  relying  upon  such  statements,  and  be- 
lieving them  to  be  true,  was  thereby  induced  to  purchase, 
and  on  December  20,  1865,  to  take  from  Zellerbach  a  deed 
of  conveyance  whereby  he  conveyed  to  it  all  of  the  properly 
referred  to  in  the  contract  of  August  23d,  including  that  de- 
scribed in  the  mortgage  sought  to  be  foreclosed  by  the  orig- 
inal complaint  filed  in  this  action,  and  by  which  deed  Zeller- 
bach warranted  and  bound  himself  to  defend  the  title  to  the 
propertrv^  conveyed  as  against  all  liens  and  incumbrances,  of  ad- 
verse claims,  and  covenanted  to  and  with  the  grantee,  the 
cross-complainant  here,  that  all  of  the  property  was  free  and 
clear  of  liens  and  incumbrances  of  eveiy  nature  and  kind 
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whatsoeyer.  When  the  1250  shares  of  stock  which  were  de- 
posited with  Parrott  were  sold  under  the  decree  of  the  Dis- 
trict Court,  which  was  subsequently  reversed  by  this  Court 
on  the  former  appeal,  they  were  purchased  by  the  cross- 
complainant  for  the  sum  of  $66,255.63,  which,  according  to 
the  averments  of  the  cross-complaint,  was  at  least  $20,000 
in  excess  of  the  market  value  thereof.  Cross-complainant, 
according  to  the  averments  of  its  complaint,  was  induced  to 
bid  said  sum  for  the  stock  by  Zellerbach,  who  represented 
to  it  that,  being  bound  by  the  covenants  in  his  deed  of  con- 
veyance to  hold  cross-complainant  harmless  from  the  lien  of 
plaintiff's  mortgage,  he  was  desirous  of  having  the  1250 
shares  of  stock  sold  for  a  sum  sufficient  to  satisfy  the  entire 
demand  of  plaintiff,  and  costs,  and  that  if  cross-comolainant 
would  bid  therefor  such  sum,  he,  Zellerbach,  would,  upon 
being  given  time  therefor,  purchase  from  cross-complainant 
said  1260  shares  at  the  price  by  it  paid  therefor,  with  inter- 
est thereon ;  whereupon,  and  relying  upon  such  statements, 
cross-complainant  purchased  the  stock  as  aforesaid,  and 
thereupon,  and  on  the  same  day,  to  wit,  February  13,  1879, 
cross-complainant  entered  into  a  written  agreement  with 
2^11erbach,  whereby,  in  consideration  of  the  payment  to  it 
by  him,  at  any  time  within  eighteen  months  thereafter,  of 
the  sum  of  $66,255.63,  and  interest  thereon  at  nine  percent, 
per  annum,  it. would  deliver  to  the  said  Zellerbach  the  1250 
shares  so  by  it  purchased,  together  with  additional  one 
thousand  shares  of  such  stock,  and  would  deliver  to  one 
Allenberg  an  additional  one  thousand  shares  and  pay  to  said 
Allenberg  two  thousand  dollars  in  money,  and  to  the  said 
Zellerbach  a  like  sum  of  two  thousand  dollars  in  money; 
which  said  two  several  sums  of  money  were  so  paid  bv  cross- 
complainant  and  one  thousand  shares  of  stock  were  by  it  so 
delivered  to  Allenberg;  by  all  of  which,  it  is  averred,  Zel- 
lerbach approved  and  ratified  the  hypothecation  and  holding 
of  the  1250  shares  of  stock  as  collateral  security  for  the  pay- 
ment of  his  notes  for  forty  and  ten  thousand  dollars,  respect- 
ively, and  approved  and  ratified  the  sale  therefor  and  the 
application  of  the  proceeds  thereof  to  the  satisfaction  of  the 
amount  due  the  plaintiff.  The  amount  so  bid  and  paid  by 
the  cross-complainant  for  the  stock  was,  according  to  the 
averments  of  the  cross-complaint,  as  also  those  of  the  sup- 
plemental complaint,  sufficient  in  amount,  after  deducting 
costs  and  the  ex]penses  of  sale,  to  fully  satisfy  the  plaintiff's 
claim  in  this  action,  and  W6ks  by  the  officer  making  the  sale 
paid  to  and  received  by  Sigoumey ;  and  both  the  supplemental 
and  cross-complaints  pray  that  the  plaintiff  be  decreed  to 
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retain  ajii  hold  the  same  in  full  satisfaction  of  his  claim  in 
this  action,  and  that  he  be  adjudged  to  fully  satisfy  of 
record,  and  to  cancel  and  deliver  up  the  note  and  mortgage 
described  in  the  original  complaint,  and  to  cancel  and  de- 
liver up  to  Zellerbach  the  forty  and  ten  thousand-dollar 
notes  executed  by  him,  and  that  the  twelve-thousand-doUar 
note  executed  to  Sigoumey  by  the  Eureka  Lake  Water  Com- 
pany^ together  with  the  mortgeu;e  executed  by  that  corpora- 
tion to  Sigourney  and  Marcellus,  be  decreed  to  be  folly 
satisfied. 

If  the  facts  be  as  stated — and  for  the  purposes  of  our 
decision  we  must  so  consider  them — why  should  not  such  a 
decree  be  entered  ?    It  is  true  that  the  original  complaint 
was. one  simply  for  the  foreclosure  of  the  mortgage  executed 
July  2,  1859,  by  the  Eureka  Lake  Company.     But  during 
the  pendency  of  the  action,  Zellerbach,  who  had  become  the 
owner  of  the  property  subject  to  the  liens  of  Sigourney,  de- 
sired to  free  the  property  of  those  liens  in  order  that  he 
might  sell  it,  with  other  property,  to  the  Eureka  Lake  and 
Yuba  Canal  Company  Consolidated.     For  that  purpose  he 
made  the  contract  with  Sigoumey  of  August  23,  18d5.    No 
objections  have  been  urged  to  the  validity  of  that  contract, 
and  it  is  clear  that  none  could  be  successfully  ur^ed.    Sigour- 
ney performed  his  part  of  the  contract,  and  Zellerbach  per- 
formed his  obligations  thereunder  in  part.     He  executed  to 
Sigoumey  the  forty  and  ten  thousand-dollar  notes  therein 
provided  for,  and  from  that  time  forth,  according  to  the 
terms  of  the  contract,  the  note  and  mortgage  set  out  in  the 
original  complaint,  as  also  the  note  and  mortgage  executed 
by  the  Eureka  Lake  Water  Company,  were  held  only  as 
collateral  security  for  the  payment  of  Zellerbach's  notes  for 
forty  and   ten   thousand  dollars  respectively.     The  latter 
became  the  principal  obligations,  and   were  assumed  by 
Zellerbach  in  order  that  he  might  free  the  property  of  the 
liens  held  by  Sigourney,  to  the  end  that  he  might  effect  the 
sale  he  contemplated  making  to  the  Eureka  Lake  and  Yuba 
Canal  Company  Consolidated.     In  further  pursuance  of  the 
contract  with  Sigourney,   he   (Zellerbach)  deposited  with 
Farrott  1250  shares  of  the  capital  stock  of  the  Eureka  Lake 
and  the  Yuba  Canal  Company  Consolidated.    These  shares 
were  to  be  held  as  collateral  security  for  the  payment  of  the 
forty-thousand-dollar  note  executed  b;^  Zelleroach  to  Siffoor- 
ney .    The  additional  amount  of  one-sixiy-fourth  part  of  the 
capital  stock  of  the  same  corporation,  which  the  contract 
required  Zellerbach  to  deposit  as  collateral  security  for  the 
payment  of  the  ten-thousand-doUar  note  executed  by  him  to 
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Sigonmey,  he  did  not  deposit;  but  the  oross-complaint 
alleges  that  the  1250  shares  so  deposited  were  bj  both 
Sigoumey  and  Zellerbach  ''taken  and  treated  as  a  com* 
pliance  with  the  contract,  and  the  stock  was  managed,  con- 
trolled and  voted  by  the  said  Sigourney,  or  by  his  aathority, 
and  remained  in  the  hands  of  John  Parrott  as  Trustee  under 
said  contract/'  until  taken  and  sold  by  the  Sheriff. 

Whether  under  such  a  state  of  facts  a  lien  attached  to  the 
1250  shares  of  stock  for  the  payment  of  the  forty  and  ten 
thousand-dollar  notes  executed  by  Zellerbach,  or  eithdr  of 
them,  we  find  it  unnecessary  to  determine;  for  when  the 
stock  was  sold  under  and  by  virtue  of  the  decree  of  the  Dis- 
trict Court,  which  was  subsequently  reversed  by  this  Court, 
the  cross-complainant  purchased  it,  at  the  instance  and  at 
the  request  of  Zellerbach,  and  under  a  definite  and  specific 
contract  with  him,  for  a  sum  largely  in  excess  of  its  market 
value  and  sufficient  to  discharge  what  Zellerbach  had  bound 
himself  to  discharge,  to  wit:  the  liens  on  the  property  held 
by  Sigoumey.  The  money  thus  bid  and  paid  for  the  1250 
snares  of  the  stock  of  the  Eureka  Lake  and  Yuba  Canal 
Company  Consolidated,  less  costs  and  the  expenses  of  sale, 
was  paid  over  to  Sigoumey,  and,  according  to  the  averments 
of  the  supplemental  and  cross  complaints,  was  sufficient  in 
amount  to  satisfy  the  entire  demand  of  the  plaintiff.  If  the 
facts  be  as  stated,  we  see  no  reason  why  a  decree  should  not 
be  entered,  as  substantially  prayed  for  in  both  the  supple- 
mental and  cross  complaints,  to  the  effect  that  the  plaintiff 
retain  and  hold  the  money  so  paid  in  full  satisfaction  of  his 
demand  in  the  action,  and  that  he  be  adjudged  to  satisfy  of 
record  and  to  cancel  and  deliver  up  the  note  and  mortgage 
described  in  the  original  complaint,  and  to  cancel  and  de- 
liver up  to  Zellerbach  the  forty  and  ten  thousand-dollar  notes 
executed  by  him,  and  that  the  twelve-thousand-dollar  note 
executed  to  Sigoumey  by  the  Eureka  Lake  Water  Company, 
together  with  the  mortgage  executed  by  that  company  to 
Sigoumey  and  Marcellus,  be  decreed  to  be  fully  satisfied. 
Such  decree  would  give  effect  to  the  contracts  of  the  parties 
and  do  exact  justice  between  them.  All  of  the  parties  in 
interest  are,  with  sufficient  pleadings,  before  a  Court  of 
equity,  which  can  and  will  take  hold  of  the  entire  case,  and 
give  effect  to  their  contracts  legally  made. 

We  cannot  at  all  assent  to  the  proposition  that  the  agree- 
ment under  which  the  cross-compiainant  purchased  the  stock 
was  '  *  binding  on  nobody,  and  utterly  void  for  want  of  con- 
sideration." The  liens  held  by  the  plaintiff  were  the  very 
liens  ZeUerbach  had  convenanted  to  remove;  the  debt  for 
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which  they  stood  as  security  had  become  his  debt,  aod^ 
according  to  the  facts  as  now  made  to  appear,  it  was  for  the 
Tery  purpose  of  paying  that  debt  and  satisfying  those  liens 
that  he  induced  the  cross-complainant  to  pay  for  the  stock 
a  sum  of  money  largely  in  excess  of  its  value  and  sufficient 
to  pay  the  debt,  and  thereby  discharge  the  liens,  agreeing 
at  the  same  time,  and  as  part  of  the  same  transaction,  to  re- 
purchase the  stock,  within  a  given  time,  at  the  same  price 
(with  interest  as  provided  for),  and  obtaining  for  himself 
$2,000  in  money  and  a  contract  for  an  additional  one  thoa- 
sand  shares  of  stock,  together  with  $2,000  in  money  and  one 
thousand  shares  of  stock  for  one  Allenberg.  Performance 
of  the  agreement  on  the  part  of  the  cross-complainant  is 
averred,  and  it  would  be  grossly  inequitable  to  permit  Zeller- 
bach  to  repudiate  the  agreement  under  which,  at  his  request, 
the  money  of  the  cross-complainant  went  to  pay  his  debt 
and  to  remove  incumbrances  which  he  had  m  the  most 
solemn  manner  bound  himself  to  remove,  and  by  which  he 
received  other  and  further  considerations  of  value.  ^ 

Judgment  reversed  and  cause  remanded,  with  directions 
to  the  Court  below  to  overrule  the  demurrer  to  the  cross- 
complaint  and  for  further  proceedings  not  inconsistent  with 
this  opinion.  Boss,  J. 

"We  concur:  Myrick,  J.,  Sharpstein,  J.,  McKee,  J., Thorn- 
ton, J. 

Department  No.  1. 


[Piled  July  23,  1883.] 
No.  8830. 

FEREIER,  Appellant,  v.  FERREER,  Respondent. 

Husband  and  Wife — Sbbyioes— EMPLOTiosiiT — Pi«eadikq — ^Dbhiibx.  Th* 
Boffioienoy  of  the  defense  is  not  to  be  tested  by  one  of  its  sabdi- 
yisions,  but  as  a  whole. 

Id. — ^Demitbbbb.  No  possible  injury  could  have  resulted  to  appelant  bj 
reason  of  the  failure  of  the  Oourt,  if  failure  there  was,  to  rule  upon  a 
demurrer  to  the  cross-complaint;  and  that  being  the  case,  the  judg- 
ment should  not  be  reversed.     (475  CO.  F.) 

Appeal  from  Superior  Court,  Sauta  Barbara  County. 

B.  jP.  Thomas  and  R.  M.  Dillard  for  appellant. 
Hall  dk  Beqxva  for  respondent. 

Ross,  J.,  delivered  the  opinion  of  the  Court: 
There  is  no  merit  in  this  appeal.    The  action  is  by  a  hus- 
band against  his  wife  for  the  value  of  his  services  alleged  to 
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liaTe  been  rendered,  nnder  emplo^rment  by  the  wife,  in  and 
abont  the  management  and  onltivation  of  we  wife's  separate 
estate.  There  was  a  yerdiot  and  a  judgment  for  the  defend- 
ant. 

It  is  contended  for  the  appellant  that  the  Court  below 
erred  in  oyerruling  his  demurrer  to  the  first  subdivision  of 
the  second  defense  set  up  in  the  amended  answer.  But  this 
subdivision  only  set  forth  the  fact,  not  alleged  in  the  com- 
plaint, that  the  plaintiff  was,  at  the  times  stated  in  the  com- 
plaint, the  husband  of  defendant,  and  this  only  as  prelim- 
inary to  the  further  averment  contained  in  the  secoiid 
defense  set  up,  to  the  effect  that  any  and  all  services 
rendered  by  plaintiff  for  which  he  sues  were  rendered  at 
his  own  instance,  without  request,  solicitation  or  employ- 
ment by  the  defendant,  and  in  consideration  alone  of  his  re- 
lation to  defendant  and  of  the  benefits  received  by  him 
by  reason  of  that  relation.  The  sufficiency  of  the  defense 
is  not  to  be  tested  by  one  of  its  subdivisions,  but  as  a  whole; 
and  considered  as  a  whole,  it  put  in  issue  the  fact  of  employ- 
ment, without  which  it  is  certain  no  cause  of  action  was 
vested  in  the  plaintiff. 

It  is  also  contended  that  the  Court  below  erred  in  refusing 
to  make  an  order  precluding  the  defendant  from  giving  any 
evidence  in  support  of  the  matters  set  up  in  and  by  the  third 
defense  contained  in  the  amended  answer,  because  of  the 
defendant's  failure  to  furnish  the  bill  of  items  demanded. 
If  it  be  admitted  that  the  Court  was  in  error  in  this  respect, 
no  injury  to  appellant  appears  to  have  resulted,  for  it  does 
not  appear  that  the  defendant  gave  any  evidence  on  the  trial 
in  support  of  the  matters  set  up  in  the  third  defense.  We 
observe  that  it  is  stated  by  counsel,  in  their  assignments  of 
error,  that  such  was  the  fact;  but  of  course  we  cannot 
accept  that  statement  as  true.  If  such  was  the  rule,  there 
wouJd  be  few,  if  any,  cases  in  which  an  assignment  of  errors 
appears,  that  would  not  have  to  be  reversed. 

Another  point  made  for  appellant  is,  that  it  does  not  ap- 
pear from  the  record  that  tne  plaintiff's  demurrer  to  the 
cross-complaint  filed  by  the  defendant  was  disposed  of  by 
the  Court.  This  is  true;  but  it  is  also  true  that  the  defend- 
ant went  to  trial  upon  the  merits  of  the  case  without  making 
any  objection  of  this  nature  in  the  Court  below;  no  relief 
was  awarded  the  defendant  by  reason  of  the  cross-complaint, 
nor  does  it  appear  that  there  was  any  order  or  judgment 
made  adverse  to  the  appellant  based  on  or  in  any  manner 
growing  out  of  that  pleading.  Moreover,  upon  looking  into 
the  cross-complaint,  we  do  not  see  that  it  nas  any  relation 


628  .    BiOE  V.  BoTD. 

whatever  to  the  alleged  oontraot  upon  which  the  plamtiffg 
action  was  brought,  for  which  reason  it  was  probably  aban- 
doned in  the  Court  below.  At  all  events,  no  possible  injniy 
could  have  resulted  to  appellant  by  reason  of  the  failure  of 
tiie  Court,  if  failure  there  was,  to  rule  upon  the  demurrer; 
and  that  being  the  case,  the  judgment  should  not  be  reversed. 
(Code  Civil  Irrocedure,  Section  475.) 

Judgment  affirmed. 

-We  concur:    Mckee,  J.,  McEinstrj,  J. 


Department  No.  1. 


[FUed  July  23, 1883.] 

No.  8660. 

BICE,  Appellant,  v.  B0TD,  Respondent. 

Dn>i(liLTioN — HioHWJLT — pATEiVT — TrtLE.  Adveise  occupanoy  and  nae  <rf 
land  as  a  public  highway  for  a  period  of  time  equal  to  Uiat  presedbed 
by  the  Statute  of  Limitations  for  bringing  ejectment  will  jnstify  the 
presumption  of  a  dedication  to  the  public. 

Id.  Neither  the  owner  nor  any  one  claiming  under  him  can  recall  a  dedica- 
tion once  made  and  accepted,  so  long  as  the  land  remains  in  the  iiee 
to  which  it  was  dedicated;  nor  by  obtaining  a  patent  from  the  GoTern- 
ment,  nor  in  acquiring  a  new  title. 

Id.  As  dedication  is  completed  by  the  act  of  the  owner  and  acceptance  by 
the  public,  it  would  seem  that  no  particular  length  of  time  or  of  user 
would  be  necessary  to  perfect  the  right  of  the  public. 

Appeal  from  Superior  Court,  San  Bernardino  County. 

ScUterwhite  dk  Curtis  for  appellant. 
W.  C.  Bowdl  for  respondent. 

MgEee,  J.,  delivered  the  opinion  of  the  Court: 

The  question  in  this  case  is,  whether  a  strip  of  land  about 
sixty  feet  wide  on  the  southerly  side  of  Ten-acre  Lot  Number 
164  of  the  lands  of  the  Southern  California  Association, 
south  of  Biverside,  is  part  of  a  public  highway. 

It  was  admitted  at  the  trial  that  the  land  was  within  the 
boundaries  of  the  Jurupa  ranch,  that  apatent  to  the  ranch 
had  been  issued  bv  the  United  States  Goyemment  on  May 
23,  1879,  and  that  the  plaintiff  derived  his  title  to  the  Ten- 
acre  Lot  from  the  patentee.     And  the  Court  found : 

''1.  That  continuously  and  uninterruptedly  from  some 
time  prior  to  February  15,  1876,  until  April,  1881,  a  road  of 
sufficient  width  for  the  conyenient  use  andtrayel  of  a  wagon 
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and  teams  was,  and  had  been,  nsed  as  a  pnblic  highway, 
mnning  easterly  and  westerly,  along  and  near  to  the  south 
side  of  the  lot  of  land  described  in  the  pleadings  as  Ten-acre 
Lot  No.  164,  sonthof  Biverside,  in  this  county,  and  said  road 
was,  at  the  commencement  of  this  action,  and  daring  all  the 
time  complained  of  in  the  complaint,  a  pnbljc  highway,  and 
has  never  been  abandoned  or  discontinued  as  sucn. 

*'2.  That  in  April,  1881,  and  frequently  since  then,  the 
plaintiff  has  interrupted  the  use  of  said  road  as  a  highway, 
and  placed  obstructions  therein  under  claim  that  there  did 
not  exist  any  public  highway  across  his  said  premises,  and 
that  the  defendant,  as  road-OTCrseer  of  the  district  in 
which  the  road  was  situated,  entered  upon  the  strip  of  land 
in  controversy  as  part  of  ihe  highway  for  the  purpose  of 
making  needed  repairs  thereon,  and  not  otherwise." 

No  attack  is  made  upon  the  findings.  The  prominent  fact 
then,  as  found  by  the  Court,  and  with  which  we  have  to  deal, 
is  vser  of  the  land  as  part  of  a  public  highway.  It  is  well  settled 
that  adverse  occupancy  and  use  of  land  as  a  public  highway, 
for  a  period  of  time  equal  to  that  prescribed  by  the  Statute 
of  Limitations  for  bringing  ejectment,  will  justify  the  pre- 
sumption of  a  dedication  to  the  public.  (Cincinnati  v.  Wnitey 
6  Peters,  431;  OustoU  v.  Murray,  22  Iowa,  459;  Gerberling  v. 
Winnerberg,  51  Iowa,  105;  Beed  y.  Northjield,  13  Pick.  94; 
San  Frandaco  v.  Scott,  4  Cal.  114;  Harding  v.  Jasper,  14  id. 
642.)  Here  the  user  commenced  on  the  15th  of  February, 
1876,  was  acquiesced  in  by  the  owner  and  enjoyed  by  the 
public,  uninterruptedly,  until  April,  1881,  and  the  suit  was 
not  commenced  until  May  15,  lb82;  more  than  six  years  had 
therefore  run  from  the  commencement  of  the  user  until  the 
bringing  of  the  suit,  and  the  Oourt  was  justifiable  in  infer- 
ring that  the  owner  of  the  land  had  dedicated  it  to  public 
use  on  the  16th  of  Februarv,  1876. 

That  the  owner  could  nave  made  that  disposition  of  it 
does  not  admit  of  question;  for  he  had  the  same  right  to 
donate  it  to  the  public  for  a  public  use  that  he  had,  if  he 
wished,  to  transfer  it  to  an  individual  by  grant.  As  a  mode 
of  transfer,  one  W6ks  as  effectual  as  the  other;  and,  when  com- 
plete in  itself,  each  passes  the  interest  of  the  owner  for  the 
Eurposes  intended.  By  grant,  the  owner  parts  with  his  title. 
*j  dedication,  he  abandons  the  land  to  the  public  for  the 
use  to  which  he  has  subjected  it;  and,  upon  acceptance  by 
the  public,  the  power  of  the  owner  to  interfere  with  the  use 
is  gone  as  effectually  as  if  he  had  transferred  the  title  by 
grant.  Neither  he  nor  any  one  claiming  under  him  can  revoke 
a  grant  once  made  and  delivered,  nor  recall  a  dedication  once 
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made  and  accepted,  so  long  as  the  land  remains  in  the  use 
to  which  it  was  dedicated.  (Trustees  of  Hoboken  y.  Hoboken^ 
33  N.  J.  13;  Bees  v.  GUy  of  Chicago,  38  Dl.  322;  HarcUnq  y. 
Jasper,  supra.)  And  as  dedication  is  completed  by  the  act 
of  the  owner  and  acceptance  {8an  Francisco  y.  Oanavarif  42 
Gal.  643),  it  would  seem  that  no  particular  length  of  time 
or  of  user  would  be  necessary  to  perfect  the  right  of  the 
public  to  the  use.  Upon  that  point  there  prevailed  for  a 
time  a  diversity  of  opinion  among  English  Judges.  In 
Woodyer  v.  Hadden,  5  Taunt.  137,  Mr.  Justice  Chambre 
thought  no  particular  time  was  necessary  for  the  purpose. 
If  the  act  of  dedication,  said  he,  were  unequivocal,  it  might 
take  place  immediately.  Lord  Kenyon  held  that  a  period  of 
six  or  eight  years  of  general  use  would  be  evidence  of  dedi- 
cation. JJord  Mansfield  doubted.  But  the  doctrine  of  the 
English  cases  is  thus  formulated  by  Matthews  on  Presunp- 
tive  Evidence,  pp.  319-20:  "Where  an  intention  is  plainly 
and  significantly  shown  from  the  outset,  submission  to  the 
public  use  for  six  years,  or  even  possibly  for  a  less  period, 
would  preclude  the  owner  of  the  soil  from  re-assertmg  his 
ancient  right."  And  in  the  United  States  the  rule  is  that  no 
length  of  time  or  user  is  necessary,  as  in  prescription,  to 
perfect  the  right  of  the  public.  {Bees  v.  Chicago,  swpra; 
Fisher  v.  Beard,  32  Iowa,  346;  State,  v.  Atherto7i,  16  N.  H. 
211;  Jasper  v.  Harding,'  and  San  Francisco  v.  Canavan, 
supra.) 

The  vital  question  is,  has  dedication,  as  an  investitive 
fact,  been  proved?  If  it  has  been,  the  right  of  the  public  to 
the  use  has  become  perfect,  and  it  cannot  be  interfered 
with  by  any  act  of  the  owner,  or  any  one  claiming  under 
him,  in  perfecting  his  title  to  the  soil,  or  in  obtaining  a 
patent  from  the  Government,  or  in  acquiring  a  new  tiue. 
Dedication,  however,  does  not  divest  the  owner  of  the  soil 
of  his  title;  he  still  remains  the  owner  of  the  fee,  subject  to 
the  use  to  which  he  has  dedicated  the  land;  and  he  may 
perfect  the  title  which  he  had,  or  acquire  any  new  title;  but 
the  perfection  of  his  title,  or  the  acquisition  of  a  new  title,  is 
only  accessory  to  the  fee;  it  does  not  affect  the  use  in  the 
public.  The  ri^ht  to  that  use  is  paramount  to  the  title  of 
the  owner  of  the  soil,  whatever  it  may  be,  and  continues 
until  the  public  relinquishes  the  land  or  discontinues  the 
use.  In  tnat  event  the  land  reverts  to  the  owner;  but  until 
then,  neither  the  right  of  the  owner. to  the  soil  nor  the  right 
of  the  public  to  the  use  is  at  all  affected  by  the  Statute  of 
Limitations. 

Pope  V.  Kinman,  54  Cal.  3,  is  not  analogous  to  the  case  in 
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hand.  That  was  a  contest  which  involved  the  rights  of  the 
parties  to  the  property  in  controversy.  Against  the.  right 
asserted  by  the  plaintiff  under  a  patent  which  had  been  issned 
to  him  by  the  Government  of  the  United  States,  the  defend- 
ants claimed  adverse  right  under  the  Statnte  of  Limitations; 
but  their  claim  was  held  to  be  unfounded,  because  the 
statutory  time  necessary  to  establish  their  claim  had  not  run 
from  the  issuance  of  the  patent.  No  such  question  is  in- 
volved in  this  case.    We  see  no  error  in  the  record. 

Judgment  a£Gb:med. 

I  concur:  Boss,  J.  * 

I  concur  in  the  judgment :  McEinstry,  J. 


In  Bans. 


[Filed  July  30,  1883.] 
No.  8399. 

WAEEING,  Eespondent,  v.  FBEEATt,  Appellant. 

YsBDigr — PiHDiNO — Equity — Decision — ^Tsiaij — Jubt — Issitb.  Where  the 
Tordict  of  a  jury  in  an  equity  oaae  deles  not  respond  to  all  the  issnes, 
it  becomes  the  duty  of  tiie  Oonrt,  if  it  adopts  the  verdict  as  far  as  it 
is  responsiye  to  the  issues,  to  proceed  and  find,  upon  the  evidence 
which  has  been  given  and  any  other  which  may  be  offered  by  the 
parties,  as  to  the  other  issues  not  covered  by  the  verdict^  and  to  make 
and  file  its  decision  in  writing,  stating  the  facts  found  and  the  con- 
clusions of  law  drawn  therefrom,  as  required  by  Sections  632  and  638 
0.  0.  P.  Until  such  a  decision  has  been  made  and  filed  the  case 
cannot  be  considered  as  tried,  unless  the  ^iog  of  such  a  decision  haa 
been  waived. 

Appeal  from  Superior  Court,  Ventura  County. 

WiUiama  &  WHliams  for  respondent. 
Blaclxtock  &  Shepherd  for  appellant. 

MoKee,  J.,  delivered  the  opinion  of  the  Court: 

This  case  arises  out  of  an  action  to  enjoin  the  defendant 
from  maintaining  a  dam  across  a  running  stream  of  watf  r  in 
Ventura  County,  known  as  the  Arroyo  Circo,  and  from  inter- 
fering with  the  accustomed  flow  of  water  therein. 

According  to  the  statement  in  the  complaint  of  the  plaint- 
iff's  cause  of  action,  the  plaintiff  claimed  to  haye  acquired 
the  right,  by  appropriation  and  use  from  November,  1869, 
until  March,  lool,  to  **  all  the  water  of  the  stream  to  the 
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extent  of  sixty  square  inches,  measured  under  a  four-inoh 
pressure,  for  irrigation  and  domestic  purposes." 

The  right  thus  asserted  by  the  plaintiff  was  denied  by  the 
defendant,  who  claimed  by  his  answer  to  have  been  a  ripa- 
rian owner  on  the  stream,  from  the  month  of  May,  1869, 
until  the  commencement  of  this  action;  and,  as  such,  was 
entitled  to  use,  and  had  used,  peaceably  and  continuously, 
from  May,  1869,  the  water  of  the  stream  for  watering  his 
animals  and  for  other  domestic  purposes;  and  he  admitted 
that  he  had,  in  M&rch,  1881,  built  a  dam  across  on  his  land, 
about  eighty  rods  above  the  plaintiff's  dam,  by  means  of 
which  he  diverted  about  half  the  water  flowing  in  the  stream, 
for  his  stock  and  his  natural  wants,  and  for  irrigating  about 
one  acre  of  his  land,  which  he  had  set  out  in  vines  and  fruit- 
trees. 

As  shaped  by  the  pleadings,  the  controversy  between  the 
parties  therefore  involved  issues  of  fact  as  to  the  respective 
rights  of  the  parties  to  the  water  of  the  stream.  And,  as  the 
plaintiff  sought  to  enjoin  the  defendant  from  any  interfer- 
ence at  all  with  the  water  flowing  in  the  stream,  it  became 
the  duty  of  the  Court  to  try  and  determine  the  issues  raised 
by  the  pleadings  and  to  pass  upon  the  rights  claimed  by 
each  of  the  parties,  subject,  of  course,  to  its  power  to  order 
any  or  all  of  such  issues  to  be  tried  by  a  jury.  (Sec.  592 
O.  G.  P.)  But,  in  exercising  such  power,  the  Court  should 
direct  proper  issues  to  be  framed  upon  the  pleadings  and 
submitted  to  the  jury  {Curtis  v.  Sutter^  15  Cal.  263),  and  the 
verdict  of  the  jury  must  respond  to  all  the  issues  submitted 
to  them.  A  general  verdict  is  insufficient,  and  should  be 
disregarded  {Brandt  v.  Wheaton^  52  Gal.  430),  and  even  a 
special  verdict  is  only  fidvisory  to  the.Gourt.  It  may  be  set 
aside,  or  disregarded,  or  adopted. 

In  this  case  the  issues  were  submitted  generally  to  the 
jury.  The  verdict  returned  was  as  follows:  **  We,  the  jury, 
find  that  the  plaintiff  is  entitled  to  forty-five  inches,  under  a 
four-inch  pressure,  of  the  waters  of  Girco  Greek,  described 
in  the  complaint;  and  we  further  find  that  he  has  been  dam- 
aged in  the  sum  of  one  dollar  by  reason  of  the  unlawful 
diver«ion  of  said  waters  by  the  defendant." 

Upon  adopting  the  verdict,  it  became  the  equivalent  of  a 
finding  by  the  Gourt,  but  it  did  not  cover  the  issues  raised 
by  the  pleadings.  Where  the  verdict  of  a  jury  in  an  equity 
case  does  not  respond  to  all  the  issues,  it  becomes  the  duty 
of  the  Gourt,  if  it  adopts  the  verdict  as  far  as  it  is  responsive 
to  the  issues,  to  proceed  and  find,  upon  the  evidence  which 
has  been  given  and  any  other  which  may  be  offered  by  the 
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partieSy  as  to  the  other  issnes  not  covered  by  the  yerdict 
{Baiea  v.  Gage,  49  Cal.  126;  Wingate  v.  Ferris,  SO  id.  105); 
and  to  make  and  file  its  decision  in  writing,  stating  the  facts 
found  and  the  conclusions  of  law  drawn  therefrom,  as  re- 
quired by  Sections  632,  633  G.  0.  P.  Until  such  a  decision 
has  been  made  and  filed  the  case  cannot  be  considered  as 
tried  (Hastings  v.  Hastings,  81  Gal.  95),  unless  the  filing  of 
such  a  decision  has  been  waived. 

There  was  no  waiver  of  findings  in  this  case;  and  as  the 
Court  failed  to  ascertain  and  determine  the  rights  of  each  of 
the  parties  to  the  use  of  the  water  of  the  stream  in  contro- 
versy, the  judgment  and  order  denying  the  motion  for  a  new 
trial  must  be  reversed  and  the  cause  remanded  for  a  new 
trial.    It  is  so  ordered. 

We  concur:  Myrick,  J.,  Sharpstein,  J.,  Thornton.  J., 
Boss,  J.,  McKinstry,  J. 

Depabtment  No.  1. 


[Filed  July  23,  1883.] 

No.  8801. 
FOBBESTEB  et  al..  Appellants, 

V. 

FLOBES,  Bespondent. 

Bpsoitig  Pbbfobmanox  —  GoNTBAOT  —  Patmemt  —  Statutb  of  Fsadss— 
Eqttitt.  Specific  performance  of  a  contract  to  convey  land.  De- 
fendant denied  the  contract,  and  set  up  the  Statute  of  Frands.  The 
OoQrt  found  in  favor  of  deifendant,  and  rendered  judgment  accord- 
ingly. The  findings  were  not  attacked.  Held,  no  en  or  in  the  judg- 
ment-roll, nor  did  the  Court  err  in  denying  plaintiff 's  motion  for 
judgment  on  the  pleadings. 

I».  Payment  even  to  the  whole  amount  of  the  purchase-money  is  not  to 
he  deemed  part  performance  of  an  oral  agreement  so  as  to  justify  a 
Court  of  equity  in  enforcing  it.  It  is  only  where  the  payment  is 
accompanied  by  a  change  of  possession  in  the  land,  or  the  expendi- 
ture of  money  upon  it,  on  the  faith  of  the  oral  agreement,  and  where 
the  failure  to  perform  by  the  vendor  would  work  a  gross  fraud  upon 
the  vendee,  that  a  Court  of  equity  will  decree  spe^c  performance 
by  compelling  the  execution  of  a  deed. 

Id.  For  money  paid  under  an  invalid  contract  the  part]^  who  pays  has  an 
adequate  remedy  at  law. 

Appeal  from  Superior  Court,  Santa  Barbara  County. 

HaU  dt  Bequa  for  appellants. 

Ihamas  McNtdta  and  A.  A.  Oglesby  for  respondent. 

MoEjse,^  J.,  delivered  the  opinion  of  the  Court: 

Action  in  equity  for  specific  performance. 

By  the  complaint  it  is  claimed  that  about  March  18,  1880, 
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the  defendant  was  the  owner  of  the  lot  of  land  in  dispute, 
and  ' '  a^eed"  to  sell  the  same  to  the  plaintifGs  for  a  stipu- 
lated price,  and,  upon  payment  thereof,  to  execute  and  de- 
liver to  the  plaintins  a  good  and  suflScient  deed  to  the  land. 
The  plaintim  aver  that  they  have  fully  performed  the  agree- 
ment on  their  part  by  paying  the  entire  purchase-money,  but 
the  defendant,  although  he  has  taken  and  kept  the  money, 
refuses  to  execute  and  deliver  his  deed  to  the  land. 

In  his  answer  the  defendant  admits  his  ownership  of  the 
land,  leaves  undenied  the  allegations  of  the  complaint  as  to 
payment  of  the  mone^,  but  does  deny  that  he  entered  into 
any  such  agreement  with  the  plaintiffs  as  that  set  forth  in  the 
complaint,  and,  at  the  same  time,  he  avers  that  there  was  no 
contract  or  agreement  in  vmting  between  him  and  the  plaint- 
iffs for  a  sale  of  the  land  or  the  execution  and  delivery  of 
a  deed  to  it.  Substantially,  therefore,  the  defense  is  a  denial 
of  the  contract  as  set  forth  in  the  plaintiffis'  complaint  and 
the  Statute  of  Frauds.  The  defendant  had  judgment,  and 
the  appeal  is  on  the  judgment-roll  and  a  bill  of  exceptions. 

Upon  the  trial  the  Court  found  there  was  no  such  agree- 
ment between  the  parties  as  is  alleged  in  the  complaint. 
There  is  no  attack  upon  the  finding;  it  is  therefore  conclu- 
sive, and  upon  the  facts  as  found  there  is  no  error  in  the 
judgment-roll. 

But  on  the  bill  of  exceptions  it  is  contended  that  the  Court 
erred  in  denying  a  motion  made  by  the  plaintiffs  for  judg- 
ment on  the  pleadings,  on  the  ground  that,  as  the  answer  left 
undenied  the  ownership  of  the  land,  the  payment  and  receipt 
of  the  purchase-money  for  it,  and  the  refusal  to  convey  by 
the  execution  and  delivery  of  a  deed,  solely  on  the  ground 
that  the  agreement  between  the  parties  was  not  in  tmting, 
the  plaintiffs  were  entitled  to  the  relief  demanded. 

But  assuming  that  the  pleadings  showed  a  parol  agree- 
ment between  the  parties  for  a  sate  and  conveyance  of  ttie 
lot,  such  an  agreement  was  invalid  under  the  Statute  of 
Frauds.  (Sees.  1961,  1973  C.  C.  P.,  and  Sec.  1741  C.  C.) 
But  it  is  also  true  that  a  Court  of  equitv  will  take  such  an 
agreement  out  of  the  statute  in  case  of  part  performance 
(Sec.  1972  C.  C.  P.);  and  it  is  upon  that  basis  that  plaint- 
iffs rest  their  cause  of  action. 

To  entitle  a  party  in  a  Court  of  equiiy  to  the  performance 
of  an  oral  agreement  for  the  sale  of  land,  the  terms  of  the 
agreement  must  distinctly  appear,  or  be  made  out  to  the 
satisfaction  of  the  Court.  It  is  well  settled  that  a  party  who 
claims  a  right  to  a  conveyance  of  land  under  a  parol  con- 
tract on  the  ground  of  part  performance  must  mcULC  out  by 
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olear  proof  the  agreement  as  alleged,  and  the  acts  of  per- 
formance alleged  land  proved  must  be  unequivocal  evidence 
of  such  a^eement.  {Blum  v.  Bobertaon,  24  Cal.  129.)  Here, 
the  pleadings  on  which  the  plaintiffs'  motion  was  made,  deny 
the  very  existence  of  the  alleged  agreement;  it  was  there- 
fore a  matter  in  issue.  And  although  there  was  no  denial  of 
the  allegations  as  to  the  payment  of  the  money,  yet  no  in- 
ference could  be  drawn  from  the  fact  of  payment  that  the 
moneys  were  paid  to  the  defendant  on  account  of  and  in  the 
performance  of  the  alleged  agreement.  Besides,  if  such  an 
infetence  could  be  drawn  from  the  fact,  neither  the  fact  nor 
the  inference,  nor  both  together,  would  amount  to  such  proof 
of  part  performance  as  would  take  the  parol  agreement  out 
of  the  Statute  of  Frauds;  for  the  mere  payment  of  the  pur- 
chase-money of  such  an  agreement  is  not,  according  to  the 
general  practice  in  Courts  of  equity,  sufficient  for  that  pur- 
'  pose.  ^'By  an  unbroken  current  of  authorities  running 
through  many  years,  it  is  settled,  too  firmly  for  question, 
that  paym*ent,  even  to  the  whole  amount  of  the  purchase- 
money,  is  not  to  be  deemed  part  performance  so  as  to  justify 
a  Court  of  equify  in  enforcing  tne  contract."  (Browne  on 
Frauds,  Sec.  461;  Fry  on  Specific  Performance,  Sec.  403; 
Story's  Equity  Jurisprudence,  Sec.  761.)  It  is  only  where 
the  payment  is  accompanied  by  a  change  of  possession  in 
the  land,  or  the  expenditure  of  money  upon  it,  on  the  faith 
of  the  oral  agreement,  and  wher.e  tiie  failure  to  perform  by 
the  vendor  would  work  a  gross  fraud  upon  the  vendea,  that 
a  Court  of  equity  will  decree  specific  performance  by  com- 

Selling  the  execution  of  a  deed.     (Story's  Ecjuity  Jurispru- 
ence,  761.)    For  money  paid  under  an  invalid  contrp;ot  the 
parhr  who  pays  has  an  adequate  remedy  at  law. 

There  was  no  error  in  denying  the  motion  for  judgment 
on  the  pleadings. 
Judgment  affirmed. 
I  concur :  McKinstry,  J. 

OONOUBBINO    OPINION. 

I  concur  in  the  judgment  and  in  what  is  said  b^  Mr.  Justice 
McEee  upon  the  first  point  stated  in  his  opinion.  With 
respect  to  the  second  point  I  think  it  sufficient  to  say  that 
the  defendant,  by  his  answer,  denied  the  making  of  the  con- 
tract alleged  by  the  plaintiffs  as  the  basis  of  their  cause  of 
action,  and  that  being  so,  it  is  a  matter  of  course  that  judg- 
ment could  not  be  entered  in  their  favor  on  the  pleadings. 

Boss,  J. 


636  Sloss  v.  AUiMAN. 


In  Bank. 


[Faed  July  27,  1883.] 

No.  8060. 
SLOSS,  Bespondent,  v.  ALLMAM,  Appellant. 

FniDnias     Beoanse  of  the  eontradiotory  and  uncertain  nature  of  the  find- 
ingB,  the  judgment  is  reTereed  and  new  trial  ordered. 

Appeal  from  Superior  Court,  Lassen  Oountj. 

E.  V.  Spencer  for  respondent. 

J.  M.  Seatodl  and  C.  O-  Kelly  for  appellant. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 
Because  of  the  oontradictory  and  uncertain  nature  of  the 
findings  of  the  Court  below,  we  must  reverse  the  judgment 
and  remand  the  cause  for  a  new  trial.  The  suit  is  to  recover 
a  balance  of  $1,350,  alleged  to  be  due  the  plaintiff  on  a  con- 
tract alleged  to  have  been  made  in  writing  between  plaintiff 
and  defendant,  on  or  about  April  24,  1874,  bv  the  terms  of 
which  plaintiff  agreed  to  carry  the  United  States  mail  as 
8ub*contractor  under  AUman,  between  two  certain  designated 
points,  for  a  period  of  four  years,  for  the  sum  of  $5,400, 
which  the  complaint  alleges  defendant  Allman  agreed  to  pay 
plaintiff  within  thirty  days  from  the  time  he  (defendant) 
received  his  compensation  from  the  Government.  The  com- 
plaint also  alleges  performance  of  the  service  by  the  plaint- 
iff, the  receipt  oy  the  defendant  of  his  compensation  from 
the  Government,  pajrment  by  him  to  the  plaintiff  of  $4,050 
and  al)alance  due  of  $1,350,  which  defendant  fails  and  re- 
fuses to  pa^. 

The  findings  are  to  the  effect  that  at  the  time  stated  in  the 
complaint  plaintiff  and  defendant  made  a  contract,  a  memo- 
randum of  which  was  reduced  to  writing,  but  not  signed  by 
either  party.  That  its  terms  were  as  charged  in  the  com- 
plaint, except  that  for  the  service  agreed  to  be  rendered  by 
the  plaintiff  the  defendant  agreed  to  pay  him  $2,200  per 
year;  that  ''in  said  memorandum  it  was  further  agreed  that 
the  contract  aforesaid  should  be  reduced  to  writing  at  length, 
and  signed  by  plaintiff  and  two  bondsmen,  and  also  by  de- 
fendant; that  in  pursuance  of  said  agreement  the  contract  in 
full  was  reduced  to  writing  by  defendant  Allman,  with  this 
addition,  that  he  united  the  name  of  J.  J.  Hinds  with 
his  own  as  principal  in  the  making  and  letting  of  said  con- 
tract; that  said  contract  was  signed  by  plaintiff  and  his 
bondsmen;  that  after  plaintiff  and  his  bondsmen  had  signed 
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ity  defendant  Allman  signed  the  name  of  J.  J.  Hinds  thereto 
by  himself  as  attorney  in  fact,  but  did  not  sign  his  own 
name  thereto  in  any  oflier  manner/'  and  thereupon  delivered 
the  same  to  plaintiff,  who  entered  upon  the  performance  of  his 
part  of  the  agreement  and  f ally  performed  it.  That  Allman 
received  his  compensation  from  the  Government  for  the  ser- 
vice more  than  thirty  days  before  the  commencement  of  the 
action,  and  at  different  times  daring  the  performance  of  the 
service  paid  to  the  plaintiff  all  of  the  contract  price  except 
$1,360,  which  last-mentioned  snm  he  did  not  pay,  and  has 
not  paid,  but  acknowledged  to  the  plaintiff  that  it  was  due 
him  and  promised  him  to  pay  it. 

It  may  be  remarked  here  that  as  the  Court  found  that  the 
contract  i>rice  was  12,200  per  year  for  four  years — ^that  is  to 
say,  that  it  was  18,800 — and  also  found  that  all  of  the  con- 
tract price  was  paid  except  $1,850,  it  in  effect  found  that 
plaintiff  was  paid  $7,450,  which  is  considerably  in  excess  of 
the  whole  contract  price,  according  to  the  averments  of  the 
complaint.  Yet  tne  findings  idso  declare  that  $1,850 
remained  due  and  unpaid  to  plaintiff  for  the  service,  and 
that  the  defendant  subsequently  so  acknowledged  and  prom- 
ised to  pay  the  amount.  iBut  another  difficulty  in  the  way  of 
affirming  ttie  judgment  arises  from  the  fact  that  the  Court  be- 
low also  found:  ''That  it  was  understood  by  both  parties 
that  the  contract  last  drawn  up  between  the  parties  and  signed 
by  all  of  them  except  Allman,  should  supersede  the  memo- 
randum of  contract  made  by  them  prior  to  that  time.'* 

We  hardly  know  what  is  meant  by  this  finding.  ''  The  con- 
tract last  drawn  up  between  the  parties,  and  signed  by  all  of 
them  except  Allman,"  would  seem  from  the  findings  to  have 
been  an  altogether  one-sided  arrangement;  for  Hinds  seems 
to  have  been  injected  as  principal  on  the  one  part  without 
the  knowledge  or  authority  of  either  himself  or  of  the  plaintiff; 
and  it  was  the  contract  thus  made  in  Hinds'  name  with  the 
plaintiff  that  the  Court  below  found  was,  according  to  agree- 
ment between  plaintiff  and  defendant^  to  supersede  the  memo- 
randum of  contract  previously  made  between  them.  Further, 
as  wholly  inconsistent  with  this  statement,  is  the  finding  to 
the  effect  that  the  plaintiff,  in  rendering  the  service,  and  the 
defendant,  in  accepting  it,  treated  the  service  as  rendered 
under  contract  between  plaintiff  and  defendant. 

Jud^ent  and  order  reversed,  and  cause  remanded  for  a 
new  trial,  with  leave  to  the  plaintiff  to  amend  his  complaint 
if  he  shall  so  elect. 

We  concur:  Sharpstein  J.,  Myrick,  J.,  McKinstry,  J., 
Thornton,  J. 
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[Filed  July  30,  1883.] 

No.  8122. 
STOCKMAN  ET  AL.,  Appellants, 

V. 

RIVEBSIDE  LAND  AND  IBEIGATING  COMPANY, 

Bespondent. 

Xquxtt — JxTBT — Vbedict — ^FiNDTNOB.  Aofcion  to  qaiet  title.  The  verdict  of 
a  jury  in  an  eqnitj  case  is  bat  advisory  to  the  Oonrts.  Edd,  The 
findings  of  fact  by  the  Court,  though  oontrary  to  the  findings  of  the 
jnry,  are  as  condasive  as  they  would  be  if  no  jury  had  been  im- 
paneled. 

EsTOPPSii  iir  Pais — ^Findings.  A  finding  that  a  ditoh  was  oonstructed,  main- 
tained and  used  by  the  defendant,  including  a  strip  of  land,  fifteen 
feet  wide,  through  the  property  of  the  plaintiffs,  at  gteai  cost,  for  the 
purpose  of  irrigation,  with  the  knowledge  of  plaintiffs  and  their 
grantors,  and  without  objection  on  their  part,  is  not  sufficient  to  con- 
stitute an  estoppel  in  pais. 

OoBTs— JuDOMSirr  — Afpbal — Status  Quo.  Appellants  are  not  estopped 
from  questioning  the  correctness  of  the  judgment  because  of  the  vol- 
untary receipt  of  the  costs  awarded  them  by  the  judgment.  The  ooett 
were  but  an  incident  of  the  relief  given. 

Id.  But  as  the  Court  reverses  the  judgment  by  virtue  of  which  plaintiflii  re- 
ceived the  costs,  it  orders  that  before  a  new  trial  is  had  such  oosts, 
with  legal  interest  from  date  of  the  receipt,  be  restored  to  defendant,  to 
the  end  that  the  status  quo  be  restored.     (957  C.  C.  P.) 

Appeal  from  Superior  Court,  San  Bernardino  County. 

H.  M.  Willis  and  B.  B.  Harris  for  appellants. 
B,  Waters  and  J.  D.  Boyce  for  respondent. 

Boss,  J.,  delivered  the  opinion  of  the  Court: 
Action  to  quiet  title.  It  appears  from  tiie  record  that  ^'  by 
arrangement  of  both  parties,  made  in  open  Court,  six  speoial 
issues  were  framed,  to  be  presented  to  a  jury  then  and  there 
impaneled,  to  answer  the  same  bj  their  verdict  as  advisory 
to  the  Court."  Afterward  the  jury  returned  answers  to 
the  issues.  The  cause  was  then  proceeded  with,  and  after 
being  argued  and  submitted  to  the  Court  for  decision,  the 
Court  made  and  filed  findings  of  that  fact  and  conclusions 
of  law;  and  it  is  insisted,  on  oehalf  of  the  appellants,  that, 
as  the  findings  of  the  Court  upon  some  of  this  material  issaes 
are  contrary  to  the  findings  of  the  jury  upon  the  same  iflsues, 
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this  Court  should,  notwithstanding  a  substantial  conflict  of 
evidence  upon  those  issues,  proceed  to  weigh  the  evidence 
and  decide  whether  it  preponderates  in  favor  of  the  findings 
of  the  Court  or  of  the  jury.  To  this  we  cannot  assent.  The 
findings  of  fact  by  the  Court  are  as  conclusive  here  as 
they  would  be  if  no  jury  had  been  impaneled  in  the  case. 
The  question  for  us  is,  whether  there  is  sufficient  evidence 
to  sustain  the  findings  of  the  Court  upon  the  material  issues; 
and  a  substantial  conflict  in  the  evidence  upon  such  issues 
is  sufficient  to  sustain  a  finding  either  way  upon  them.  It 
has  often  been  held  here  that  the  verdict  of  a  jury  in  an 
equity  case  is  but  advisory  to  the  Court,  and  in  this  case  it 
appears  to  have  been  the  understanding  between  the  parties 
that  it  was  to  be  regarded  in  that  light  only. 

The  findings  of  l£e  Court  below  upon  the  issues  are,  with 
one  exception  next  to  be  noticed,  full,  and,  in  our  opinion, 
sustained  by  the  evidence.  We  would,,  therefore,  affirm  the 
judgment  and  order,  but  for  the  fact  that  the  defendant  in 
its  answer  set  up  ownership  in  itself  of  a  certain  water-ditch, 
referred  to  in  tne  record  as  the  ''  upper  ditch  or  canal,"  to- 
gether with  the  right-of-w^y  therefor  through  that  portion  of 
the  land  described  in  the  complaint,  which  is  found  and  ad- 
judged to  be  the  property  of  the  plaintiffs.  On  the  issue 
made  as  to  this  question,  the  Court  below  found  that  the 
ditch  in  question  was  completed  in  1871  (more  than  five 
years  before  the  commencement  of  this  action),  at  heaTV 
cost,  and  that  it  ''was  constructed,  maintained  and  used, 
including  a  strip  fifteen  feet  wide  on  each  side  of  the  center 
line  thereof,  *  *  *  for  the  purposes  of  irrigation  *  *  *  with 
the  knowledge  of  the  plaintiffs  and  their  grantors,  and  with- 
out any  objection  or  opposition  thereto  on  their  part,  and 
with  the  active  assistance  of  divers  of  said  plaintim."  With 
this  finding  as  its  basis,  the  Court  below  adjudged  ''that 
the  defendants  are  the  owners  of  and  entitled  to  the  pos- 
session of  and  the  right  to  maintain  the  upper  canal  of  the 
Biverside  Land  and  Irrigation  Companv  and  to  use  a  strip 
of  land  fifteen  feet  wide  on  each  side  of  the  center  of  said 
canal  therefor/' 

The  finding  did  not  determine  the  ultimate  fact  in  issue, 
and  is  not  sufficient  to  sustain  that  part  of  the  decree  above 

3 noted.  The  learned  Judge  who  tried  the  cause  and  ren- 
ered  the  decree  was  of  the  opinion  that  the  facts  found  in 
respect  to  the  ditch  constituted  as  estoppel  in  pais;  but  in 
this  he  was  in  error.  The  plaintiffs  are  manv  in  number, 
and  the  finding  that  the  ditch  was  constructed,  maintained 
and  used  "  witn  the  active  assistance  of  divers"  of  them,  is 
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obviously  too  indefinite  to  apply  to  any  particular  one  or 
more  of  the  plaintiffs,  and  it  does  not  purport  to  include 
them  all.  It  must  therefore  be  laid  out  of  consideration. 
The  only  facts,  therefore,  left  on  which  the  defendant  must 
rely  as  constituting  an  estoppel  are,  that  the  canal  cost  about 
$15,000,  and  that  it  was  constructed,  maintained  and  used, 
including  a  strip  of  land  on  each  side  of  it,  for  the  purpose 
of  conducting  water  for  irrigation,  with  the  knowledge  of 
the  plaintifis  and  their  grantors,  and  without  any  objection 
or  opposition  thereto  on  their  part. 

We  have  been  cited  to  no  authority,  and  know  of  none 
that  holds,  that  the  bare  fact  that  the  ditch  was  constmcted 
with  the  biowledge  of  the  plaintiffs  and  their  grantors,  and 
without  objection  on  their  part,  though  at  heavy  cost,  is  suf- 
ficient to  operate  an  estoppel.  ^'  There  must  be  some  degree 
of  turpitude  in  the  conduct  of  a  party  before  a  Court  of 
equity  will  estop  him  from  the  assertion  of  his  title — the 
effect*  of  the  estoppel  being  to  forfeit  his  property  and  trans- 
fer its  enjoyment  to  another."  {Biddle  Boggs  v.  Merced 
Mining  Company^  14  Cal.  368.) 

For  the  error  committed  in  the  particular  last  mentioned 
the  judgment  and  order  must  be  reversed. 

The  point  made  for  the  respondent  to  the  effect  that  appel- 
lants are  estopped  from  questioning  the  correctness  of  the 
judgment  because  of  the  voluntary  receipt  of  the  costs 
awarded  them  by  the  judgment,  is  not  well  taken.  The  costs 
are  but  an  incident  of  the  relief  given  the  plaintiffs,  the  re- 
ceipt of  which  does  not  come  within  the  rule  invoked  by 
respondent.  As,  however,  we  find  it  necessary  to  reverse 
the  judgment  by  virtue  of  which  they  received  tl^e  costs,  it 
is  but  right  that  the  amount  of  costs  so  received,  to  wit: 
$2,337.32,  with  legal  interest  from  the  date  of  the  receipt, 
be  returned  to  respondent,  to  the  end  that  the  status  quo  oe 
restored.  The  power  of  this  Court  thus  to  order  is  expressly 
given  by  Section  957  of  the  Code  of  Procedure. 

It  is  therefore  here  adjudged  that  the  judgment  and  order 
of  the  Court  below  be  reversed,  and  the  cause  remanded  for 
a  new  trial — such  new  trial,  however,  not  to  be  had  without 
the  consent  of  the  defendant  until  the  plainti&  shall  have 
refunded  to  defendant  the  costs  with  interest,  as  aforesaid. 
And  it  is  further  here  adjudged  that,  upon  the  going  down 
of  tiie  remittitur  from  this  Court,  the  Court  below  enter  an 
order  to  the  effect  that  the  plaintiffs  pay  defendant  the 
amount  of  said  costs  and  interest. 

We  concur:  Thornton,  J.,  Sharpstein,  J.»  Myrick,  J.,  Mc- 
Eee,  J.,  McEinstry,  J. 
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praed  July  3,  1883.] 

No.  7661. 

BUTLER,  Appellant,  v.  AUSTIN,  Respondent* 

1.  AooouHTiNa — GoNTBAOT — ^Tbust.    UDder  the  oontraci  to  aooonni  and  pay 

for  moneys  held  in  trust,  interest -was  to  be  paid  at  the  rate  oiiyi  per 
eent.  per  month  after  demand.  No  demand  having  been  fonnd.  it 
was  enor  to  oompnte  interest  at  that  date. 

2.  In  an  aooounting,  snms  received  between  the  filing  of  the  complaint  and 

the  report  of  Uie  referee  should  not  be  charged  unless  there  has  been 
an  amendment  to  the  pleadings. 

S.    Nor  intevset  on  such  amounts. 

*4.    All  matters  not  connected  with'  the  trust  are  barred  by  the  Statute  of 
Limitations. 

5.  No  item  can  be  charged  which  is  not  justified  by  the  pleading. 

6.  Bents  received  after  the  trial  are  not  chargeable. 

Appeal  from  Superior  Court,  San  Franoisco. 

L.  Quint  for  appellant. 

JE.  Kirkpatrick  for  respondent. 

Mtbioe,  J.,  delivered  the  opinion  of  the  Court: 

The  plaintiff  alleged  in  his  complaint  that  defendant  was 
indebted  to  him  as  a  balance  for  moneys  paid  out  and  ex- 
pended, in  the  sum  of  $2,434.32,  and  asked  that  an  account- 
ing be  had.  This  complaint  was  filed  October  7,  1875.  On 
the  19th  of  October,  1877,  the  defendant  filed  his  answer, 
which  set  up  several  matters  by  way  of  counter-claim,  and 
which  alleged  that  plaintiff  was  indebted  to  defendant  in 
large  sums  of  money,  for  principal  and  interest.  This 
pleading  seems  to  have  been  regarded  by  the  {>arties  as  a 
cross-complaint,  and  was  demurred  to  by  the  plaintiff.  The 
demurrer  was  overruled.  By  stipulation,  the  case  was  re- 
ferred to  a  referee,  with  instructions  to  take  the  testimony 
and  report  the  same,  together  with  the  findings  of  fact.  On 
the  27th  of  October,  1879,  the  referee  made  his  report,  in 
which  he  stated  the  aggregate  amount  held  in  Ixust  by 
plaintiff  for  defendant  to  be  $22,960.57,  and  the  aecregate 
amount  paid  by  plaintiff  for  account  of  defendant,  1252.71. 
Judgment  was  thereupon  rendered  for  defendant  and  against 
plaintiff  for  $22,707.76. 
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First — ^The  instroment  in  writing  executed  by  plaintiff  to 
defendant,  by  the  terms  of  which  he  was  to  account  for  and 
pay  to  defendant  the  moneys  therein  specified,  provided  for 
the  payment  of  interest  at  the  rate  of  one  and  a  half  per  cent, 
per  month  after  demand.  No  demand  was  found;  therefore, 
it  was  error  to  compute  interest  at  that  rate.   ' 

Second — ^The  cross-complaint  was  filed  October  19, 1877. 
The  report  of  the  referee  was  filed  October  27,  1879.  The 
referee  heard  evidence  of,  and  charged  the  plaintiff  with 
amounts  received  between  those  dates.  This  was  error,  there 
being  no  amended  or  supplemental  cross-complaint.  The 
plaintiff  was  called  upon  to  meet  only  the  transactions  occur- 
ring prior  to  October  19, 1877. 

Third — ^The  referee  allowed  to  the  defendant  computations 
of  interest  on  amounts  received  by  plaintiff  after  the  filing  of 
the  cross-complaint.    This  als(T  was  error.  ' 

Fourth — ^It  does  not  appear  from  the  findings  that  either 
of  (ihe  sums  paid  to  Lloyd  ^sJdwin  and  in  satisfaction  of  the 
judgment  in  VaaaauU  v.  Austin  yta'a  in  any  way  connected  with 
the  relations  of  trust  ezisting  between  the  parties  or  the  ac- 
counts thereof.  If  not  so  related  they  would  be  barred  by 
the  Statute  of  Limitations. 

Fifth — ^The  referee  charged  the  plaintiff  with  $598  (and 
interest  thereon)  received  by  him  in  1879  from  the  San  Iran- 
cisco  and  Point  Liobos  Boad  Company.  There  was  no  plead- 
ing to  justify  this. 

Sixth — The  referee  allowed  the  defendant  and  charged  the 
plaintiff  with  rents  received  after  the  trial. 

For  these  reasons  the  judgment  and  order  are  reversed,  and 
the  cause  is  remanded  for  a  new  trial. 

We  concur:  Thornton,  J.,  Sharpstein,  J. 


Depabtment  No.  2. 


[Filed  July  20,  1883.] 

No.  8954. 

GOBTON,  Appkliant,  v.  FERDINANDO,  Bespondsnt. 

JuBiBDionoN  OF  SupBBMB  OoDBT — AppxAii.  Aotlon  was  bnmi^t  in  tlM 
Jnstioes'  Court  to  reooTor  $100  damages  for  oatting  timber.  The 
defendant  set  ap  title  in  himself  to  the  land,  and  theieiapon  the  ease 
was  transferred  to  the  Superior  Oovrt.    That  Ooort  pqiniitled  the 


OoBTON  V.  Febdinaiido*  648 

filizig  of  an  amended  oomplaint  for  $299.26.  Defendant  made  delanlt, 
and  judgment  was  entered  for  that  snm.  This  jndgment  was  set  aside 
and  the  case  remanded  to  the  JuBtices'  Conrt  on  condition  that  de- 
fendant pay  the  costs.  Afterward,  execution  was  issued  for  the 
costs,  which  execution  was  recalled,  and  the  appeal  is  taken  from  this 
order  of  the  Court  recalling  the  execution.  Meld^  the  case  tried  in- 
TolYcd  no  question  of  title,  and  the  amount  invoWed  was  less  than 
$300;  therefore,  neither  the  judgment,  nor  any  order  made  after  judg- 
ment, can  be  renewed  on  appeal  to  the  Supreme  Oourt. 

Appeal  from  Superior  Court,  Amador  County. 

J.  A.  Eagon  and  A.  C.  Brovm  for  appellant. 
2>.  B.  Spagnoli  and  C.  B.  Oray  for  respondent. 

SHABPSTEiNy  J.,  delivered  the  opinion  of  the  Court: 

The  appellant  commenced  an  action  in  a  Justices'  Court 
against  the  respondent  for  the  recovery  of  one  hundred  dol- 
lars damages  which  appellant  alleged  he  had  sustained  by 
reason  of  the  respondent's  entering  upon  appellant's  land  and 
outtinff  timber  thereon.  The  respondent,  in  his  answer, 
alleged  that  he  was  the  owner  of  the  premises  upon  which 
appellant  alleged  that  said  timber  was  cut,  and  thereupon 
the  Justice  made  an  order  transferring  the  case  to  the 
Superior  Court,  which  permitted  appellant  to  file  an  amended 
complaint  in  which  it  was  alleged  that  he  was  the  owner,  in 
the  possession,  and  entitled  to  the  possession,  of  certain 
described  land,  and  that  respondent  entered  upon  it  at  a 
certain  date,  and,  without  leave  of  appellant,  cut  down  and 
converted  to  his  own  use  one  hundred  trees,  of  the  value  of 
fifty  dollars,  standing  on  said  land,  and  demanded  judgment 
for  1299.25.  To  this  complaint  respondent  neiilier  de- 
murred nor  answered,  and  judgment  by  default  was  entered 
against  him  for  $299.25.  Afterward  the  Court  made  an 
order  setting  aside  said  judgment,  and  remanding  the  case 
to  the  Justices'  Court,  on  condition  that  appellant  should 
serve  and  file  his  cost  bill,  and  respondent  should  pay  the 
costs  within  twenty  days.  Afterward  the  defendant  made  a  * 
motion,  which  the  Cotui;  denied,  to  have  the  condition  of  the 
order  relating  to  the  payment  of  the  costs  stricken  out.  At 
some  time  between  the  14th  dav  of  December,  1881,  and  the 
27th  of  December,  1882,  the  Clerk  of  said  Court  issued  an 
execution  for  said  costs,  which,  on  motion  of  the  defendant, 
was  recalled  by  an  order  of  the  Court  made  and  entered  on 
the  6th  day  of  January,  1883;  and  from  that  order  this  ap- 
peal is  taKcn;  and  the  first  question  to  be  determined  is 
whether  an  appeal  will  lie  in  a  case  like  this. 
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The  damages  claimed  were  less  than  three  hundred  dollars. 
The  case,  as  stated  in  the  complaint,  does  not  involve  the 
title  or  possession  of  real  estate  any  more  than  an  action  of 
trespass  qu.  d,  must  necessarily  involve  such  title  or  pos- 
session. As  before  stated,  the  defendant  made  no  answer  to 
the  complaint,  and  the  judgment,  exclusive  of  costs,  was  for 
less  than  three  hundred  dollars. 

It  is  by  no  means  certain  that  the  cause  of  action  set  out 
in  the  complant  filed  in  the  Superior  Court  is  the  same  as 
that  set  out  in  the  complaint  filed  in  the  Justices*  Court.  It 
does  not  appear  that  the  trespass  alleged  in  the  one  was  the 
same  as  that  alleged  in  the  other.  For  anything  that  api>ear8  on 
the  face  of  said  complaints,  the  premises  on  which  it  is  al- 
leged a  trespass  was  committed,  may  not  be  the  same.  The 
cause  was  tried  upon  the  complaint  filed  in  the  Supreme 
Court,  which  took  the  place  of  the  original  complaint,  which 
then  ceased  to  perform  any  further  function  as  a  pleading. 
(Barber  v.  Betffiolda,  33  Cal.  497.)  Therefore  the  case  trans- 
ferred from  the  Justices*  to  the  Superior  Court  on  the  ground 
that  it  involved  the  title  or  possession  of  real  property 
has   never   been  tried.      The  case  tried  involved  no  such 

auestion;  and  as  the  amount  in  controversy  was  leas 
lan  three  hundred  dollars,  neither  the  judgment  nor  any 
order  made  after  the  judgment  can  be  reviewed  on  appecd 
in  this  Court. 

Appeal  dismissed. 

We  concur:    Myrick,  J.,  Thornton,  J. 


Depabtmsnt  No.  2. 


[Filed  July  20, 1883.] 

No.  8955. 

GORTON  V.  FERDINANDO. 

By  the  Coubt  : 

There  is  no  material  difference  between  this  case  and  that 
of  Oorton  v.  Ferdinando,  No.  8954,  and  on  the  authority  of 
that  case  the  appeal  in  this  is  dismissed. 
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In  Bank, 


[FUed  July  31,  1883.] 

No.  8614. 

THE    MOUND    CITY   LAND     AND    WATEB   ASSO- 
CIATION AND  LOS  ANGELES  COUNTY  BANK 

V. 

LOUIS  PHILLIPS  BT  AL. 

By  the  Coubt: 

The  submission  in  this  case  is  set  aside,  and  the  oause  is 
restored  to  the  calendar  for  rear^ment.  On  such  reargu- 
ment  counsel  are  requested  to  discuss  the  following  ques- 
tions: 

1.  Was  partition  ever  made  of  the  ranchos  San  Jose  and 
its  Addition  by  the  Court  of  First  Instance  at  Los  Angeles 
i>ef ore  the  acquisition  of  California  by  the  United  States  ? 
^  2.  Was  the  partition  of  the  ranchos  San  Jose  and  Addi- 
tion to  San  Jose,  claimed  to  have  been  made  by  the  Court 
of  First  Instance,  permanently  binding  and  effectual  between 
the  parties  and  those  claiming  under  uiem  ?  Or  was  it  pro- 
Tisional  and  limited  to  the  period  anterior  to  the  date  of  the 
transfer  of  title  by  the  United  States  to  the  patentees  of  said 
ranchos  ? 

3.  Is  there  any  finding  upon  the  issue  made  by  the  de- 
fense of  the  Statute  of  Limitations  ? 

4.  Does  the  testimony  in  this  case  establisn  an  adverse 
possession  of  any  part  of  the  said  ranchos  by  Louis  Phillips, 
or  any  other  defendant,  for  a  period  of  five  years?  Ii  it 
•does,  when  did  said  period  commence  ? 

6.  Is  there  any  evidence  showing  the  day  when  the  sur- 
vey by  the  officers  of  the  United  States  of  the  ranchos  be- 
•came  final. 


In  Bane. 


[Filed  July  20,  1883.] 

No.  9060. 

EIBSCH,  Bespondent,  v.  SMITH,  Appellant, 

DxtGEBnOH — PbAOTIOK — ^BaB — OOVNTT  OOVBT — JuBiBDionov — ^EjionuHT. 
No  judgment  of  the  Ooonty  Ooort  ooald  be  a  bar  to  an  action  of 
ejeotment,  and,  therefore,  the  aotion  of  the  Conrt  in  denying  the  de- 
fendant's application  to  file  an  amended  answer  setting  up  snoh  a 
Ijvdgment  in  bar,  is  not  an  abuse  of  discretion. 


M6  WHITIN0  V.  Haogabd. 

NapJUaly,  Freidenreich  dt  Ackerman  for  appellant. 
Eugene  N.  Deuprey  for  respondent. 

By  the  Coubt  : 

The  questions  raised  by  appellant's  counsel,  with  a  single 
exception,  were  considered  and  decided  adversely  to  bis 
views,  in  Kirsch  v.  Brigard,  XI  Pac.  G.  L.  J.  259.  The 
question  which  distinguishes  this  case  from  that,  arises  out 
of  the  ruling  of  the  Court  upon  an  application  of  the  de- 
fendant to  amend  his  answer.  The  application  was  made 
more  than  three  years  after  the  filing  of  the  original  answer 
and  within  five  days  of  the  commencement  of  the  trial. 
The  application  was  denied  and  the  ruling  excepted  to.  The 
provision  of  the  Code  applicable  to  this  subject  is  us  follows: 
'^The  Court  may  likewise,  in  its  discretion,  after  notice  to 
the  adverse  party,  allow,  upon  such  terms  as  may  be  just,  an 
amendment  to  any  pleading  or  proceeding."    (C.  C.  I^.  473.) 

When  the  law  gives  to  a  lower  Court  discretion  we  will  not 
reverse  its  order  or  ruling  unless  there  appears  to  have  been 
an  abuse  of  discretion.  The  amendment  which  the  defend- 
ant asked  leave  to  file  set  up  a  judgment  of  a  County  Court 
as  a  bar  to  this  action.  As  this  was  an  action  of  ejectment, 
and  the  County  Court  had  no  jurisdiction  of  an  action  of 
ejectment,  nor  of  any  other  action  in  which  its  judgment 
would  be  a  bar  to  an  action  of  ejectment,  we  do  not  think 
there  was  an  abuse  of  discretion  in  denying  the  motion  to 
file  the  amendment. 

Judgment  Affirmed. 


Depabtment  No.  2. 


[Filed  July  31,  1883.] 

No.  8972. 

WHITING  V.  HAGGAED. 

Bv  the  Coubt  : 

On  the  authority  of  Whiting  v.  Haggard^  IX  Pac.  C.  L.  J. 
489,  and  Whiting  v.  Plumas  County,  No.  8971,  the  iudgment 
appealed  from  is  reversed  and  the  cause  remanded,  with 
directions  to  the  Court  below  to  overrule  the  demurrer,  with 
leave  to  the  defendant  to  answer  within  ten  days  after  receiv- 
ing notice  thereof. 
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In  Bank. 


[Filed  August  6,  1883.] 
No.  8418. 

WBAVERVILLE  AND  MINERSVILLE  WAGON-ROAD 

COMPANY,  Appellant, 

V. 

THE    BOARD     OF     SUPERVISORS     OF    TRINITT 

COUNTY,  Respondent. 

HAin>A]i(7»—GoBPoaATioir— Tolls.  The  plaintifr  (oorporatioii)  applied  to 
the  Board  of  Supervieors  to  f&x  the  nttes  of  toUs  to  be  taken  on  its 
wagon-road,  which  it  waa  inoorpoxated  to  oonatmot  and  operate,  and 
of  which  it  then,  and  for  twenty  years  had,  had  possession.  The 
Board  refused  on  the  ground  that  the  plaintiff  was  not  the  owner  of, 
nor  interested  in,  the  road,  and  was  not  a  corporation  or  entitled  to 
ooUeot  toUs,  and  that  said  wagon-road  was  an  open  public  highway. 
HM,  (1)  that  the  possession  of  the  road  by  the  corporation  was 
prima  fade  eyidence  of  ownership;  (2)  that  the  title  conld  not  be  in- 
quired into  except  by  a  party  claiming  a  better  title  and  in  a  proceed- 
ing other  than  one  before  a  Board  of  Superrisors  to  fix  rates  of  toll; 
(3)  that  the  Board  could  not  inquire  into  the  plaintiffs  right  to  exer- 
cise such  a  franchise. 

Appeal  from  Superior  Court,  Trinity  County. 

O.  E.  Williams  and  W.  J.  Tinnin'tor  appellant. 
F.  P.  Dunn  and  J.  W.  Philbrook  for  respondent. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 

The  plaintiff  applied  to  the  Superior  Court  of  Trinity 
County  for  a  writ  to  compel  the  respondent  to  fix  the  rates 
of  tolls  to  betaken  onthe  Weayerville  and  Minersville  wagon 
road,  which  the  plaintiff  claims  to  own. 

The  defendant  filed  an  answer,  in  which  it  denied  that  the 
plaintiff  was  the  party  beneficially  interested  in  the  proceed- 
ings for  obtaining  a  writ,  denied  that  W.  S.  Lowden,  who 
made  the  affidavit,  upon  which  the  application  for  the  writ 
was  based,  had  any  right  of  authority  to  make  said  affidavit  on 
behalf  of  the  plaintiff,  and  alleged  that  the  plaintiff  had  no 
interest  in  said  road,  and  that  said  Lowden  instituted  said 
proceedings  for  the  exclusive  benefit  of  himself  and  one 
Eligh.  It  also  denied  that  the  plaintiff  was  a  corporation, 
that  it  owned  said  road,  that  it  had  a  right  to  collect  tolls,  that 
it  was  the  duty  of  the  respondent  to  fix  the  rates  of  tolls, 
and  that  the  plaintiff  ever  requested  the  respondent  to  fix 
the  rates  of  tolls,  and  finally  alleges  that  said  road  is,  and 
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since  the  date  of  its  oonstruotion  in  and  about  the  year  1862 
has  been,  an  open  public  highway,  oyer  which  the  public 
has  the  right  of  passage  free  and  without  the  payment  of 
tolls  therefor. 

The  findings  are  contradictory.  It  is  found  '^  that  plaint- 
iff is  not  a  corporation  duly,  or  otherwise,  organized  unaer  the 
laws  of  the  State  of  California,  and  is  not  the  party  beneficially 
interested  in  this  action;'*  and  then  it  is  found:  "  That  the 
Weayeryille  and  Minersyille  Wagon  Boad  Company  was  in- 
corporated in  1863,  for  the  purpose  of  consixucting  a  wagon- 
road  between  the  points  specified  in  the  a£Sdayit  upon 
which  this  action  is  based.  That  said  company  neyer 
constructed  a  wagon-road  between  said  points  or  elsewhere, 
but  that  said  company  repaired  and  operated  a  wagon-road 
which  had  already  been  ouilt,  and  collected  toUs  thereon 
until  about  the  year  1867.'* 

There  is  a  finding  ''  that  the  plaintiff  is  not  the  owner  of 
the  wagon-road  described  in  the  affidavit  upon  which  this 
action  is  based,"  and  another,  ''that  from  the  date  of  the 
organization  of  said  company  in  1863  to  the  bringing  of  this 
action,  the  said  wagon-road  has  been  kept  in  repair  by  the 
company  and  those  claiming  through  said  company,  without 
cost  to  the  county  of  Trinity  or  any  road-district  in  said 
county,  and  that  the  right  of  said  company,  and  those  claim- 
ing under  it,  to  collect  tolls  on  said  road  has  never  been  dis- 
puted until  a  short  time  prior  to  the  commencement  of  this 
action."  It  is  also  found:  ''That  plaintiff  did  not  on  the 
first  day  of  August,  or  at  any  time,  demand  of  said  Board  of 
Supervisors  to  fix  the  rates  of  toll  which  plaintiff  should  be 
allowed  to  take,  but  that  demand  was  made  upon  said  Board 
in  behalf  of  W.  S.  Lowden  and  James  Eligh,  and  such  de- 
mand was  made  in  the  name  of  the  plaintiff;  that  said  Board 
of  Supervisors  did,  .on  the  third  day  of  August  thereafter, 
refuse,  and  still  refuse,  to  fix  the  rate  of  tolls  to  be  taken  on 
said  road  eith0r  for  this  plaintiff,  or  for  any  other  person  or 
corporation." 

The  finding  last  above  quoted  is  contrary  to  the  evidence, 
which  shows  that  the  demand  was  made  by  officers  of  the 
plaintiff  and  on  its  behalf,  and  there  is  no  evidence  tending 
to  prove  that  it  was  made  otherwise. 

It  appears  by  the  findings  that  the  plaintiff  was  incorpo- 
rated in  1863,  and  that  it  in  some  way  obtained  the  possession 
of  the  wagon-road  which  it  was  incorporated  to  construct  and 
operate,  and  that  it  has  ever  since  retained  the  possession 
of  it.  Such  possession  was  prima  facie  evidence  of  owner- 
ship.   Whether  based  upon  paramount  title  or  not  was  a 
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question  which  could  not  be  inquired  into,  except  in  an 
action  or  proceeding  in  which  some  person  who  claimed  a 
better  titie  was  a  party;  and  then  it  could  not  be  tried  hj  a 
Board  of  Supervisors,  nor  in  a  proceeding  to  determine 
whether  a  mandate  should  issue  to  compel  the  performance 
by  said  Board  of  a  duty  imposed  upon  it  by  law.  The  ques- 
tion of  title  can  be  inquired  into  and  determined  in  a  proper 
proceeding,  but  clearly  not  in  this.  And  it  is  eq^uallj  clear 
that  the  Board  of  Supervisors  could  not  inquire  into  or 
determine  the  right  of  the  appellant  herein  to  exercise  the 
franchise  which  it  has  been  exercising,  without  having  its 
right  to  do  so  questioned  for  nearly  twenty  years.  This 
right  can  be  inquired  into  and  determined  in  a  proper  action 
or  proceeding,  but  not  collaterally.     (0.  0.  358.) 

We  are  satisfied  that  upon  the  findings,  as  well  as  the  evi- 
dence, the  appellant  was  entitled  to  the  writ  prayed. 

Judgment  and  order  reversed. 

We  concur:    Thornton,  J.,  McKee,  J.,  McEinstry,  J. 

I  dissent:  Myrick,  J. 


Depabtment  No.  2. 


[Filed  July  2,  1883.  ] 
No.  8918. 

LOW  ETAL.,  Appellants,  v.  McCALLAN  et  al.,  Bespomdents. 

Hbw  Tbiax. — ^Pbaotzob— Amshdimo  BxATniKnT.  No  injury  resnltisg  there- 
from, a  party  may  amend  his  statement^  on  motion  for  new  trial  at 
the  hearing. 

Id. — Mnmio  Claik— LocATzoH — ^Abahdomvbmt.     £eZd,  that  there  was  no^ 
error  in  granting  the  new  trial  herein. 

Appeal  from  Superior  Court,  Butte  Oounty. 
Beardon  dt  Freer  for  appellants. 
C.  I.  LgU  and  Chray  dt  Sexton  for  respondents. 
Mybice,  J.,  delivered  the  opinion  of  the  Court  t 

First  -When  the  defendants'  motion  for  a  new  trial  came 
on  for  hearing  in  the  Court  below,  the  Court  permitted  the 
defendants  (respondents  here)  to  amend  their  statement  by 
adding  and  inserting  the  words  ''or  predecessors"  after  the 
Word  ''grantors,'*  in  specification!.  We  do  not  see  that 
any  injury  resulted  to  the  plain tifis. 

Second— It  was  material  whether  the  land  between  the 
ditch  of  plaintiffs  and  the  building  of  the  defendant  Mc- 
Callan  had  ever  been  located  as  a  portion  of  a  mining  claim. 
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and  if  so  located^  whether  an  abandonment  had  oocorred. 
The  Oonrt  wanted  the  new  trial  on  the  sole  gronnd  that  the 
evidence  did  not  establish  the  fact  that  the  premises  had, 
prior  to  the  year  1868,  been  located  and  appropriated  as  a 
mining  claim;  or,  if  so  located  and  appropriated,  that  plaint- 
iffs had  succeeded  to  the  rights  of  the  locators.  We  do 
not  find,  from  an  examination  of  the  evidence,  that  the 
Court  committed  an  error  in  so  holding.  As  to  abandon- 
ment in  fact,  whether  properly  located  or  not,  the  evidence, 
in  the  most  favorable  aspect  for  plaintifiis,  is  conflicting. 

The  order  is  affirmed. 

We  concur:  Sharpstein,  J.,  Thornton,  J. 


Dbpabtment  No.  2. 


[Filed  July  31,  1883.] 
No.  8971. 
WHITING,  Appellant,  v.  PLUMAS  COUNTY,  Eespondbsnt. 

OmoBB — Debt — SAiiBFAonoir — EaroppKZi.  The  fees  and  percentages  of  the 
plaintiff,  whowasOlerkand  ex-officio  Auditor  of  the  county,  had,  under 
what  was  supposed  to  be  a  valid  statute,  been  paid  into  the  treasury, 
and  he  had  received  a  salary  which  was  less  than  such  fees  and 
percentages.  Held,  that  he  could  maintain  an  action  for  all  the  fees 
and  percentages,  and  (hat  the  receipt  or  acceptance  of  a  part  was  not  a 
satisfaction  of  the  whole  nor  a  waiver  of  the  right  to  reoover  the 
balance.  There  is  here  no  case  for  the  application  of  the  doctrine  of 
estoppel. 

Appeal  from  Superior  Court,  Plumas  County. 

J.  D.  Goodwin  and  D.  W,  Jenks  for  appellant. 
B.  H.  F.  Farid  for  respondent. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Court: 
The  plaintiff  was  Clerk  and  ex<^fficio  Auditor  of  Plumas 
County,  and  as  such  entitled  to  certain  fees  as  Clerk  and  to 
certain  fees  and  percentages  as  Auditor,  which  fees  and  per- 
centages the  Tax  Collector,  during  a  certain  specific  period, 
paid  over  to  the  county.  The  plaintiff  during  the  same  period 
paid  the  fees  received  by  him  as  County  Clerk  into  the 
county  treasury.  During  the  same  period  he  drew  from  the 
treasury  $125  per  month,  .which  was  more  than  the  fees  re- 
ceived and  paid  in  by  him  as  Clerk,  but  less  than  the 
aggregate  of  the  fees  andpercentages  to  which  he  was  entitled 
as  Clerk  and  Auditor.  His  fees  and  percentages  as  Auditor, 
as  before  stated,  were  paid  into  the  county  treasury  by  the 
Tax  Collector.    During  the  period  above  referred  to  it  was  sup- 
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posed  that  the  Act  of  March  26, 1878,  entitled ""  'An  Act  iu  rela- 
tion to  certain  officers  of  Plamas  Conn  ty  and  to  fix  the  compen- 
sation thereof,"  was  a  valid  Act.  In  Whiting  y.  Haggard  (9 
Pac.  G.  L.  J.  489),  this  Court  determined  that  it  was  not. 

The  payment  by  the  Clerk  of  the  fees  received  by  him  as 
Clerk,  into  the  County  Treasury,  and  drawing  therefrom  $125 
per  month,  was  wholly  unauthorized  by  the  law  then  in  force. 
But  no  particular  harm  could  result  therefrom,  because  the 
amount  which  he  drew  during  the  time  the  Act  above  referred 
to  was  supposed  to  be  valid  was  less  than  the  fees  paid  in 
by  him  and  the  fees  and  percentages  to  which  he  was  en- 
titled, paid  in  by  the  Tax  Collector.  Crediting  the  county 
with  the  amount  drawn  out  during  the  aforesaid  period,  and 
debiting  it  with  the  sums  paid  in,  to  which  the  plainti£F  was 
entitled,  there  is  a  balance  in  his  favor  of  $1,193.69,  for  the 
recoverjjof  which  this  action  is  brought.  The  claim  is  not 
an  inequitable  one,  and  the  allowance  of  it  will  simply  place 
the  parties  where  they  would  be  if  the  law  had  been  strictly 
complied  with.  One  of  the  grounds  upon  which  the  claim 
is  resisted  is  that  the  payment  by  the  plaintiff  of  his  fees 
into  the  treasury  was  voluntary.  But  he  only  paid  in  the 
fees  he  had  received  as  Clerk,  and  he  has  drawn  an  amount 
considerablv  in  excess  of  the  sum  so  paid.  In  other  words, 
the  county  nas  voluntarily  paid  him  more  than  he  paid  the 
county,  and  he  very  properly  credits  the  county  with  the 
excess  in  his  account  against  the  county  for  fees  and  per- 
centages to  which  he  was  entitled  as  Auditor,  and  which 
were  turned  over  to  the  county  by  the  Tax  Collector.  That 
is,  he  in  effect  says  to  the  countv:  ''I  am  entitled  to  fees 
and  percentages  as  Auditor  from  the  first  Monday  of  March, 
1880,  to  the  31st  day  of  March,  1882,  to  the  sum  of  $2,228.53, 
of  which  I  have  received  $1,034.84,  leaving  a  balance  due  me 
of  $1,193.69.'' 

Unless  the  receipt  of  a  part  of  what  was  due  him  con- 
stitutes a  waiver  of  his  right  to  recover  the  balance,  we  can- 
not conceive  upon  what  ground  such  right  can  be  defeated, 
and  nothing  is  better  settled  than  that  the  receipt  or  accept- 
ance of  a  part  of  a  debt  is  not  a  satisfaction  of  tne  whole  nor 
a  waiver  of  the  right  to  recover  the  balance.    The  case  as 

5 resented  by  the  record  before  us  is  not  one  to  which  the 
octrine  of  estoppel  will  apply. 

Judgment  reversed  and  cause  remanded,  with  directions  to 
the  Court  below  to  overrule  the  demurrer  to  the  complaint, 
with  leave  to  the  defendant  to  answer  within  ten  days  after 
receiving  notice  thereof. 
We  concur:  Thornton,  J.,  Myrick,  J. 
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Depabtxent  No.  2. 


[Filed  July  31,  1883.] 

No.  8812. 

RICHARDS,  Appellant,  v.  DOWER,  Respondeht. 

IvJUNonoN — Ibbepabable  Ixjubz — Abttbb  of  DnoscTloir.  The  defencUmt 
had  exoavHted  and  projected  a  tunael  under  the  lot  of  plaintiff.  The 
Court  found  that  the  completion  of  the  tunnel  would  not  cause  imp- 
arable  injury,  nor  any  injury  to  said  lot,  mad  dissolved  an  iigune> 
tion  previously  granted. 

EM  (1.)  The  threatened  injury  is  per  se  irreparable.  (2.)  The  dissolu- 
tion of  the  injunction  was  a  palpable  error  or  an  aouse  of  discretion 
which  the  apiMllate  Court  will  correct.  Cases  of  palpaUe  error  or 
abuse  of  discretion  are  excepted  from  the  rule  under  which  this  Coort 
declines  to  interfere  with  the  granting,  refusing,  continuing  or  dis- 
solving of  injunctions;  and  that  rule  applies  more  especiaDy,  if  not 
exclusively,  to  preliminary  injunctions.  It  does  not  apply  to  a  cuss 
in  which  an  injunction  is  continued  or  dissolved  after  tnai  and  find- 
ings upon  all  the  material  issues. 

Appeal  from  Superior  Court,  Nevada  Gonnty. 

John  Walling  for  appellant. 
Johnson  dt  Mason  for  respondent. 

Shabpstein,  J.,  delivered  the  opinion  of  the  Conrt: 
The  Court  found  that  at  the  time  of  the  commencement 
of  this  action  the  defendant  had  excavated  and  projected  a 
tunnel  under  the  lot  of  the  plaintiff  a  distance  of  fifteen 
feet,  and  was  engaged  in  the  lurther  extension  thereof,  and 
threatened  to  continue  the  same,  but  that  said  tunnel  has 
not  affected,  and  will  not  if  completed  affect,  injuriously  or 
otherwise  the  surface  ground  of  plaintiff's  said  lot.  There 
is  a  further  finding,  ''That  the  driving  of  the  tunnel  did  not) 
and  will  not  if  completed,  cause  the  plaintiff  irreparable 
injury  or  injure  said  lot  in  any  way."  And  another,  ''That 
tiie  defendant  is  not  insolvent.'*  And  as  a  conclusion  of  law 
from  the  foregoing  facts  the  Court  found  that  the  defendant 
was   entitled  to  a  dissolution  of  an  injunction  previously 

f  ranted,  and  ordered  judgment  to  be  entered  to  that  effect, 
rom  Uiat  judgment  the  plaintiff  appealed,  and  the  ques- 
tions which  the  record  presents  are:  1.  Did  the  Court  err 
in  its  said  conclusion  of  law?  2.  Was  the  continuation  or 
dissolution  of  the  injunction,  by  the  Court  which  granted  it, 
so  much  a  matter  of  discretion  as  to  preclude  any  interfer- 
ence here  with  the  action  of  that  Court  in  the  premises?  As 
late  as  Mogg  v.  Mogg  (Dickens  670),  Lord  Thurlow  was  un- 
able to  find  a  precedent  for  granting  an  injunction  to  restrain 
a  mere  trespasser  from  cutting  timber  on  another  personal 
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land.  But  in  Flamang's  case,  where  a  landlord  of  two 
eloses  had  let  one  to  a  tenant,  who  took  coal  oat  of  that 
close,  and  also  out  of  the  other,  which  was  not  demised, 
and  the  difficulty  was  whether  the  injunction  should  go  as  to 
both.  Lord  Thurlow  ordered  it  as  to  both;  and  on  the 
authority  of  that  case  Lord  Eldon,  in  JUUcheU^y.  Dora  (6 
Yes.  147),  granted  '*an  injunction  against  the  defendant, 
who  having  begun  to  ^et  coal  in  his  own  ground  had  worked 
into  that  of  tiie  plaintiff." 

Li  Ihomas  v.  OaJdey  (18  Yes.  184) ,  Lord  Eldon  expressed 
the  opitiion  that  it  had  been  settled  in  England  that  an  in- 
junction would  be  granted  to  restrain  a  mere  trespasser  from 
cutting  timber,  or  taking  coal  or  lead  ore  from  another  per- 
son's land,  and  in  tihat  case  he  panted  an  injunction  to  re- 
strain the  defendant  from  removing  stone  from  the  plaintiff's 
quarry,  on  the  ground  that  Uie  defendant  was  taking  the  sub- 
stance of  the  inheritance  -  removing  that  which  was  the 
plaintiff's  estate.  He  said  the  difference  in  value  between 
stone  and  coal,  or  stone  and  lead  ore,  could  not  be  con- 
sidered in  that  case.  From  which  we  infer  that  in  his  opin^* 
ion  the  right  to  an  injunction  in  such  a  case  did  not  depend 
on  the  value  of  the  substance  which  was  threatened  witn  re- 
moval, but  upon  the  fact  of  its  constituting  the  inheritance 
or  estate  of  its  owner.  And  in  that  light  the  kind  or  quality 
of  the  substance  would  be  quite  as  immaterial  as  the  value 
of  it.    And  such  we  understand  to  be  the  rule  in  this  State. 

In  Mare  v.  M(mini  (32  Gal.  594),  the  Court  said:  ''The 
^pravamen  is  a  threatened  trespass  upon  land.  The  trespass 
IS  in  the  nature  of  waste,  ana  it  will  be  committed  unless 
the  defendant  is  restrained.  Should  the  threat  be  fulfilled, 
the  plaintiff  would  be  deprived  of  a  part  of  the  substance  of 
his  inheritance,  which  could  not  specifically  be  replaced. 
Jsx  &e  class  to  which  this  case  belongs  no  allegation  of  in? 
solvency  is  necessary.  The  injury  is  irreparable  in  itself." 
Gitin^  Merced  Mining  Company  v.  Fremont^  7  Gal.  322;  ERcka 
▼.  MUchell,  16  id.  116;  Leach  v.  Day^  27  id.  646;  People  v. 
Morrill,  26  id.  360. 

The  findings  show  that  the  tunnel  which  the  defendant  is 
constructing  through  the  plaintiff's  land  is  of  a  permanent 
character.  It  disturbs  the  plaintiff's  possession,  and  if  per- 
mitted to  continue  will  ripen  into  an  easement.  That  of 
itself  is  sufficient  to  entitle  him  to  an  injunction.  {Poirier 
V.  Iklter^  20  Ean.  47;  Johnson  v.  City  of  Itocheater,  13  Hun. 
285;  WJliama  v.  N.  Y.  Cent.  B.  B.  Co.,  16  N.  T.  111.) 

The  finding  tiiat  the  injury  is  not  irreparable  is  inconsistent 
with  the  fincungs  which  describe  the  character  of  the  work 
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whioh  i  t  is  soagh t  to  have  enjoined .  ' '  The  in j  xxrj  is  irreparable 
in  itself,**  and  the  solvency  of  the  defendant  is  an  immaterial 
circumstance. 

The  findings  leave  no  room  for  doabt  as  to  the  plaintiff's 
title  to  the  premises,  and  that,  coupled  with  the  fact  that  the 
threatened  injury  is  per  se  irreparable,  entitles  the  plaintiff  to 
the  relief  demanded  in  his  complaint;  and  we  think  the  error 
committed  by  the  Court  in  dissolving  the  injunction  should 
be  corrected. 

Cases  of  palpable  error  or  abuse  of  discretion  are  excepted 
from  the  rule  under  which  this  Court  declines  to  interfere 
with  the  granting,  refusing,  continuing  or  dissolving  of  in- 
junctions; and  that  rule  applies  more  especially,  if  not  ex- 
clusively, to  preliminary  injunctions.  We  do  not  think  that  it 
applies  to  a  case  in  which  an  injunction  is  continued  or 
dissolved  after  trial  and  findings  upon  all  the  material  issues. 

In  that  case,  as  in  any  other  in  which  the  findings  do  not 
support  the  judgment,  it  should  be  reversed. 

Judgment  reversed  and  cause  remanded,  with  directions  to 
the  Court  below  to  enter  jud^ent  on  the  findings,  that  the 
injunction  issued  in  the  first  instance  be  perpetual,  and  that 
theplaintiff  recover  his  costs. 

We  concur:  Myrick,  J.,  Thornton,  J. 


Depabtment  No.  2. 


[Faed  June  29,  1883.] 

No.  7967. 

WILLIAMS,     Plaintiff,     v.     CONROT,      Respondbnt, 

(EASTLAND  et  al..  Appellants.) 

Tbust — Appbaxi — Paxtt — Boin>— Acooumt — Dbobbb—Obdbb.  Though  the 
action  was  brought  bj  Williama,  and  he  remained  aa  plaintiff  ia 
the  case  as  a  whole,  yet  the  portions  of  the  decree  appesled 
from  relate  on  their  face  only  to  matters  in  oontroTeray  aa  between 
tiie  defendants.  In  such  matters,  Williams  had  no  interest,  would 
not  be  affected  by  any  order  relating  thereto  which  might  be  made  on 
the  appeal,  and  was  in  no  respect  an  adverse  party  to  the  appellants, 
and  the  motion  to  dismiss  the  appeal  should  be  denied. 

Id.  At  a  former  trial  all  the  beneficiaries  were  represented;  and,  as 
Williams*  the  former  trostee,  was  seeking  to  be  relieved  of  the  tmst, 
and  as  the  ceatuys  que  trust  were  before  the  Coort,  it  had  jniisdiction 
to  hear  and  determine  as  to  all  matters  relating  to  the  tmst;  sad, 
after  Williams  had  been  relieyed  and  his  successors  had  been  ap- 
pointed, the  snccessors  would  take  office  as  the  condition  of  the  trust 
existed  upon  their  coming  in,  and  would  sot  be  subsequently  heard 
to  question  the  correctness  of  the  action  of  the  Conii  or  its  legiti- 
mate results. 
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Io«  Appellants  ouinot,  aa  between  themaelTes  and  respondents,  be  heard 
on  this  appeal  to  qaestion  the  correctness  of  the  expenditures  on  the 
Ketler  lot,  for  this  reason:  As  1>etween  the  Ketlers  and  the  Gonroys, 
the  Ketlers  have  the  results  of  the  expenditure,  yiz. :  the  building  on 
their  lot;  if  it  was  not  a  proper  expenditure,  or  if,  as  they  now  claim, 
the  building  was  of  less  value  than  the  amount  expended,  Williams 
would  be  a  necessary  party  to  a  proper  adjustment  of  the  controversy. 

Appeal  from  Superior  Goart,  San  Francisco. 

Doyle  d  Barber,  J.  M.  Seawell  and  J.  S.  Bughee  for  plaintiff. 
E.  B.  Taylor  for  (Eastland,  Trustee). 
O,  T.  Botts  for  certain  appellants. 

Mtbice,  J.,  delivered  the  opinion  of  the  Oourt: 

First — ^The  motion  to  dismiss  the  appeal  is  denied.  Though 
the  action  was  brought  by  Williams,  and  he  remained  as 
plaintiff  in  the  case  as  a  whole,  yet  the  portions  of  the  de- 
cree appealed  from  relate,  on  their  face,  only  to  matters  in 
controversy  as  between  the  defendants.  In  such  matters 
Williams  had  no  interest,  would  not  be  affected  by  any  order 
relating  thereto  which  might  be  made  on  the  appeal,  and  was, 
in  no  respect,  an  adverse  party  to  the  appellants. 

The  appeal  was  taken  from  the  order  denying  a  motion  for 
a  new  trial,  and,  as  said  above,  from  portions  of  the  decree. 
But  one  undertaking  was  necessary  to  b^  given,  no  stay 
being  required. 

Second — Substantially,  the  matters  presented  by  the  appel- 
lants for  consideration  on  this  appeal  relate  to  the  expendi- 
ture by  WiUiams,  while  trustee,  of  $39,986.87,  in  improve- 
ments upon  a  lot  which  had  been  specificaUy  devised  to  the 
Ketlers,  and  whether  that  amount  should  be  deducted  from 
the  general  trust  fund  belonging  to  the  Gonroy  and  Ketler 
trusts,  so-called,  and,  in  Uie  adjustment  of  the  effects  on  hand 
as  between  the  two  trusts,  those  effects  should  be  divided 
equally,  or  whether  the  Gonroy  trust  should  have  allowed  to 
it  a  sum  sufficient  to  balance  the  amount  expended  on  the 
Ketler  lot,  so  as  to  make  equal  the  amounts  to  go  to  each 
trust,  taking  into  account  the  amount  expended.  As  to  this 
expenditure,  the  findings  of  the  Gourt,  filed  November  11, 
1875,  as  the  result  of  the  trial  had  in  April,  1874,  contain  the 
statements  that  these  sums  were  expended  by  plaintiff  out  of 
the  mixed  trust  funds  in  his  hands,  in  the  construction  and 
erection  of  a  brick  and  iron  building  and  in  the  erection  of 
a  party  wall  on  the  lot;  that  the  building  was  a  permanent 
and  substantial  structure,  was  erected  at  rair  and  reasonable 
prices,  and  that  the  rents  were  thereby  increased  from  about 
1218  to  about  $400  per  month. 

These  findings  were  supported  by  evidence,  as  appears  in 
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the  bill  of  exceptions  of  the  appellants,  wherein  it  is  stated 
(page  108  of  the  transcript)  that  the  plaintiff  testified  that 
the  property  when  it  came  to  his  possession  was  scarcely 
tenantable;  that  the  bnildinff  erectea  by  him  on  the  lot  was 
a  permanent  and  substantial  building;  that  the  prices  paid 
for  it  bjr  him  were  fair  and  reasonable;  that  there  were 
several  bids  for  the  work,  and  he  gave  it  to  the  lowest  reflpon- 
sible  bidders;  that  the  old  buildings  were  in  such  condition 
that  they  produced  but  a  very  small  rental,  and  that  he 
erected  a  building  of  such  a  permanent  character  that  a 
benefit  accrued  to  the  heirs  and  those  that  survive  them; 
that  it  will  last  fifhr  years;  and  connected  with  this  testimony 
were  statements  of  rents  received  by  him. 

At  the  trial  all  the  beneficiaries  were  represented — ^the 
minors  by  guardians  ad  litem:  and  as  Williams,  the  former 
trustee,  was  seeking  to  be  relieved  of  the  trust,  and  as  the 
aestuys  que  trust  were  before  the  Oourt,  it  had  jurisdiction  to 
hear  and  determine  as  to  all  matters  relating  to  the  trust; 
and,  after  Williams  had  been  relieved,  and  his  successors 
(Eastland  and  Barber)  had  been  appointed,  the  successors 
would  take  office  as  the  condition  oi  the  trust  existed  upon 
their  coming  in,  and  would  not  be  subsequently  heard  to 
question  the  correctness  of  the  action  of  the  Cburt,  or  its 
legitimate  results,  in  the  manner  in  which  one  of  them  here 
seeks  to  do. 

The  findings  above  referred  to,  substantially  found  the 
facts  in  re^rd  to  the  subject  now  in  controversy.  It  is  true, 
the  Oourt  m  its  findings  stated  that  it  was  then  impossible 
to  separate  the  capital  of  the  Separate  trusts,  or  to  apportion 
the  moneys  due  by  plaintiff,  or  the  mortgages  for  ^38,000, 
between  the  new  trustees,  and  by  an  order  directed  that  the 
distribution  of  the  money  between  the  two  trusts  created  by 
the  will,  and  the  apportionment  of  the  two  mortgages,  and 
the  settlement  of  all  other  controversies  between  the  trust 
estates  be  reserved  for  further  consideration  and  order;  yet, 
with  the  facts  then  already  found,  as  above  stated,  we  do  not 
see  what  was  then  in  the  way  of  making  such  a  distribution 
as  has  been  made  by  the  decree  of  October  18, 1880,  save 
the  transactions  which  arose  subsequent  to  the  trial. 

The  appellants  cannot,  as  between  themselves  and  the  re- 
spondents, be  heard,  on  this  appeal,  to  question  the  correot- 
ness  of  the  expenditures  on  tne  Ketler  lot,  for  this  reason : 
As  between  the  Ketlers  and  the  Oonroys,  the  Ketlers  haye 
the  results  of  the  expenditures,  viz. :  the  building  on  their 
lot;  if  it  was  not  a  proper  expenditure,  or  if  (as  they  now 
daim)  the  building  was  of  less  value  than  the  amount 


People  ex  bel.  Obb  v.  Whttino.  657 

pended,  Williams  would  be  a  neoessaij  partj  to  a  proper 
adjustment  of  the  controverefy,  because^  if  he  had  improperly 
expended  the  funds,  the  money  judgments  rendered  against 
him  would  have  to  be  increased  by  the  amount  improperly 
expended;  and  by  omitting  him  from  the  motion  for  a  new 
trial  and  from  the  appeal,  the  appellants  have  precluded 
themselves  from  going  into  the  matter.  They  in  effect  say, 
as  to  Williams,  we  make  no  question  as  to  the  propriety  of 
Ae  expenditure,  but,  as  to  the  respondents,  we  do  make 
question;  as  to  Williams,  we  have  tne  worth  of  the  money 
on  our  land,  but  as  to  the  respondents  we  have  not.  This 
is  not  just.    We  see  no  error  in  the  record. 

Judgment  and  order  afSrmed. 

I  concur:  Thornton,  J. 

OONCUBRINQ  OPINION. 

I  concur  in  the  affirmance  of  the  judgment  and  order  for 
the  reasons  stated  in  the  last  paragraph  of  the  opinion  of 
Mr.  Justice  Myrick.  Shahpstein,  J. 

Depabtment  No.  2. 


[Piled  July  31, 1883.] 
No.  8660. 
PEOPLE  EX  BEL.   OBB,  Bespomdent, 

V. 

WHITING.  Appellant. 

• 

Pkuxab  Oomrrr  Otfiobb — Bkoobdxii — Oomsiitution.  Quo  warranlh  to  de  - 
iermioe  defendant's  right  to  the  office  of  Recorder  of  PJnmas  Goonty. 
BMt  by  its  terms,  so  mnoh  of  the  '*  Act  in  relation  to  certain  officers 
in  Plnmas  Connty,"  etc.  (Stats.  1876,  p.  6t7),  as  provides  for  the 
election  of  a  Oonnty  Becorder  took  effect  immediately  and  prior  to  the 
adoption  of  the  present  Oonstitation.  Other  parts  of  the  Act  were  by 
its  terms  not  to  take  effect  nntil  the  first  Monday  of  March,  1880,  and 
consequently  were  not  in  force  at  the  adoption  of  that  instmment. 
(Const.,  Art.  XXII,  Sec.  1.)  Sach  portions  of  the  Act  as  were  not 
in  force  at  the  adoption  of  the  Oonstitntion  nerer  have  and  never  will 
take  effect.  (Ptaohp  y.  Superviaors,  6  Pac.  0.  L.  J.  818;  SpeegU  ▼. 
J<>y,  9  {(f.  256;  WhUing  y.  Haggard,  9  id.  489.) 

Id.  The  portions  of  the  Act  which  were  in  force  at  the  adoption  of  the 
Oonstitntion  were  distinct  and  separable  from  those  which  were  not, 
and  can  stand. 

Id.  On  the  facts  disclosed  by  the  record,  defendant  is  entitled  to  the  office 
from  which  it  is  sought  by  this  action  to  oust  him. 

Appeal  from  Superior  Court,  Plumas  County. 

.AUorney-Oejfieralsaid  B.  H.  F.  Varid  for  respondent. 
1>.  W.  Jenka  and  F.  B.  WhUvng  for  appellant. 
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Shakpstein,  J.,  delivered  the  opinion  of  the  Gonrt: 

By  its  terms,  so  much  of  the  Act  of  the  Legislature  enti- 
tled ' '  An  Act  in  relation  to  certain  officers  in  Plumas  County, 
and  to  fix  the  compensation  tliereof ,"  approved  March  26, 
1878,  as  provides  for  the  election  of  a  County  Beoorder, 
took  effect  immediately  and  prior  to  the  adoption  of  the 
present  Constitution.  Other  parts  of  the  Act  were  by  its 
terms  not  to  take  effect  until  the  first  Monday  of  March, 
1880,  and  consequently  were  not  in  force  at  the  adoption  of 
Uaid  Constitution,  which  provides:  ''That  all  laws  m  force 
at  the  adoption  of  this  Constitution,  not  inconsistent  there- 
with, shall  remain  in  full  force  and  effect  until  altered  or  re- 
pealed by  the  Legislature."    (Art.  XXII,  Sec.  1.) 

The  portions  of  the  Act  which  could  not  take  effect  until 
after  the  adoption  of  the  Constitution  were  obviouslv  not  in 
force  at  the  adoption  of  it.  But  other  portions  of  the  same 
Act  were  in  force  at  that  date.  Such  portions  of  this  Act  as 
were  not  in  force  at  the  adoption  of  the  Constitution  never 
have  and  never  will  take  effect.  (Peachy  v.  Supervwors  of 
Calaveras  County,  8  Pac.  C.  L.  J.  813;  Speegle  v.  Joy^  9  icL 
256;  Whiting  v.  Haggard,  9  id.  489. 

The  portions  which  were  in  force  at  the  adoption  of  the 
Constitution  are  as  distinct  and  separable  from  those  which 
were  not  as  it  is  possible  for  different  parts  of  the  same  Act 
to  be.  That  such  was  the  understanding  and  intention  of 
the  Legislature  is  evidenced  bv  the  enactment  that  one  part 
should  take  effect  immediately  and  the  other  two  years 
thereafter.  This  proves  that  in  the  opinion  of  the  Legisla- 
ture one  part  might  stand  and  be  executed  independently  of 
the  other.  If  it  could  be  for  two  years,  we  are  unable  to 
discover  why  it  could  not  be  for  all  time.  ''  If  when  the  un- 
constitutional portion  is  stricken  out,  that  which  remains  is 
complete  in  itself  and  capable  of  being  executed  in  accord- 
ance with  the  apparent  legislative  intent  wholly  independent 
of  that  which  was  rejected,  it  must  be  sustained."  (I^rinoi- 
pies  of  Cons.  Law,  152.) 

We  are  therefore  of  tne  opinion  that  on  the  facts  disclosed 
bv  the  record,  the  appellant  is  entitled  to  the  office  from 
which  it  is  sought  by  this  Act  to  oust  him.  This  renders 
it  unnecessary  to  consider  the  other  point  discussed  by 
counsel. 

Judgment  reversed  and  cause  remanded,  with  directions 
to  the  Court  below  to  sustain  the  demurrer  to  the  complaint^ 
with  leave  to  the  plaintiff  to  amend  within  ten  days  after 
ceiving  notice  thereof. 

We  concur:  Thornton,  J.,  Myrick  J. 


BoswoBTH  t;.  Webstbb.  659 


In  Bane. 


[FUed  July  2,  1883.] 
'  No.  8926. 
KINO,  Bebpokdent,  v.  BUBEHABT,  Appellant. 

By  the  Court  : 

There  is  eyidence  appearing  in  the  record  to  jostifjr  the 
findinffs  of  ihe  Ooart  below,  and  the  findings  are  sufficient. 
Therefore  the  judgment  is  affirmed. 


Depabtment  No.  1. 


f  Filed  July  2,  1883.] 

No.  8984. 

BOSWOBTH  V.  WEBSTEE. 

Tizn — AasBSSMSRT.  The  heading  of  the  aBsessment-roll  read:  "ABsess- 
ment  of  property  for  the  fiscal  year  ending  April  1, 1871 .  To  all 
owners  and  claimants  known  and  unknown  in  Alameda  township." 
B§ld:  that  snch  recital  does  not  vitiate  the  assessment.  {City  and 
County  of  San  Francisco  y.  Ph/elan,  10  P.  0.  L.  J.  291.) 

Id.  In  the  tabular  part  of  the  roll  under  the  heading  '*  Taxpayers'  name, " 
are  the  words  '*  Place,  Wilson,  Newman,  and  others."  Held:  that 
the  assessment  is  inyalid.  {^Hearat  y.  EggksUnjef  66  Oal.  365; 
Brady  y.  Dovoden,  69  Oal.  61.) 

Id. — Maxdamub — Tax  SaijB — Shbbov's  Obbtifioatb  and  Dekd.  Man- 
damus will  not  lie  to  compel  the  Sheriff  to  issue  a  certificate  and 
deed  to  a  purchaser  at  a  sale  for  taxes  under  an  invalid  assessment. 

Id.  Nor  where  the  petition  does  not  aver  that  there  waa  an  assessment 
and  levy  for  taxes,  and  that  the  same  was  unpaid. 

Mandamus. 

E.  A.  Lawrence  for  petitioner. 

Mybiok,  3.y  delivered  the  opinion  of  the  Gonrt: 

This  is  an  application  for  a  writ  of  mandate  that  the  re- 
spondent issue  to  petitioner  a  certificate  and  deed  of  certain 
premises  alleged  to  have  been  purchased  by  him  at  a  sale 
lor  unpaid  taxes. 

lirst.  As  to  the  taxes  for  1870-71.  The  heading  of  the 
assessment-roll  reads : 
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''  Assessment  of  property  for  the  fiscal  year  ending  Apiil 
1,  1871.  To  all  owners  and  claimants  known  and  unknown 
in  Alameda  township.** 

In  GUy  and  County  of  San  Francisco  v.  Phdan  (10  Pao.  0. 
L.  J.  291),  we  held  that  this  recital  in  the  heading  was  an 
idle  recital,  which  did  not  vitiate  the  assessment. 

In  the  tabular  part  of  the  assessment-roll,  under  the  head- 
ing ''Taxpayer's  name,"  are  the  words  ''Place,  Wilson, 
Newman  and  others.**  This  places  the  assessment  within 
Hearst  y.  Egglestone,  55  Gal.  365,  and  Brady  y.  Dotaden,  59 
Cal.  51.  As  a  certificate  and  deed,  based  on  such  an  assess- 
ment (or,  rather,  alleged  assessment)  would  convey  no  title, 
and  the  issuance  thereof  would  be  vain,  therefore  the  appli- 
cation of  the  petitioner  is  denied  as  to  the  certificate  and 
deed  based  on  the  alleged  assessment  for  1870-71. 

Second.  As  to  the  petition  so  far  as  it  relates  to  taxes  for 
years  1877-78.  There  is  no  averment  that  the  property 
referred  to  was  assessed  for  taxes — ^nor  that  any  taxes  were 
levied — or  that  tales  were  unpaid. 

Application  denied. 

We  concur:  Sharpstein,  J.,  Thornton,  J. 


Abstract  of  a  Recent  Decision. 


MisNOKEB  OF  Defendant  in  the  Publication  of  Summons. — ^The 
Supreme  Court  of  Iowa,  in  Fanning  v.  Krapfl^  decided  January 
17, 1883,  holds,  that  where  the  name  published,  as  the  name  of 
the  defendant,  differs  substantially  from  his  true  name,  the 
summons  so  published  would  not  be  sufficient  to  give  the  Gooxt 
jurisdiction  of  the  person  of  the  defendant. 

From  the  foregoing  remarks,  afctorneys  will  see  the  necessity 
of  a  strict  compliance  with  the  letter  of  the  statute  in  relation  to 
the  service  of  summons  by  the  publication  thereof.  The  siciot 
construction  of  the  statute  is  the  rule  adopted  by  all  Cooxts. 
Too  much  care  cannot  be  used  in  making  the  affidavit,  prepar- 
ing the  order,  seeing  that  the  summons  is  correctly  published, 
and  published  for  the  full  time  prescribed  by  the  statute.  The 
full  christian  name  of  every  plaintiff  and  every  defendant  should 
be  given  in  the  affidavit,  order  and  summons.  Evexy  other 
requirement  of  the  statute  should  be  literally  complied  with,  as 
otherwise  the  plaintiff's  attorney  may  find  the  iudgment,  obtained 
by  him  on  service  by  publication,  utterly  void. 
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ACCOMMODATION  MAKEtt— See  Promissobt  Note. 

ACCOUNT— See  Adminxstration. 

ACCOTJNTINGr.  Under  the  contract  to  account  and  pay  for  moneys  held 
in  trust,  interest  was  to  be  paid  after  demand.  No  demand  having  been 
found,  it  was  error  to  compute  interest  at  that  date. 
In  an  accounting,  sums  receivea  between  the  filing  of  the  oomp'aint  and  the 
report  of  the  referee  should  not  be  charged  unless  there  has  been  an 
amendment  to  the  pleadings. — BuUer  v.  Austin 641 

ACKNOWLEDEMENT— Certificate  of   married  woman.     See  Mabbisd 
Woman. 

ACnON.    An  action  on  a  note  alone,  secured  by  a  mortgage  possessing  value, 

cannot  be  maintained. 292 

On  forfeited  bail-bond 326 

Husband  and  wife,  when  premature 431 

ACTION  OF  TRESPASS-Wm  not  lie  for  forcible  entry 683 

ACTION  TO  QUIET  TITLE-See 66 

ACT  OF  1868-See 127 

ACT  OF  1868-See 217 

ADMINISTRATION.    An  order  settling  the  account  of  the  administrator 

reversed  for  insufficiency  of  vouchers  and  accounts 279 

The  surety  of  an  administrator  cannot  ouestion  the  validity  of  the  decree 
settling  the  account  of  his  principal  and  making  distribution  of  the 
estate .■ 448 

Value  of  attorney's  services  may  be  fixed  by  the  Court 166 

It  was  competent  for  the  Probate  Court,  in  the  matter  of  the  estate  of  the 
husband,  to  make  distribution  of  the  share  of  the  community  property 
belonging  to  the  widow,  to  her  heirs,  she  having  died  pending  the  ad- 
ministration  of  her  husoand's  estate,  and  no  creditor  of  hers  objecting..  448 

Non-resident  cannot  nominate  one  to  serve  as  administrator 671 

Decrees  of  distribution  are  condusive  as  to  the  rights  of  heirs,  legatees  and 
devisees,^  subject  only  to  be  reversed,  set  aside  or  modified  oh  appeaL 
The  jurisdiction  of  the  Superior  Courts  as  successors  of  the  Pro  Date 
Courts  has  not  been  enlarged  in  this  regard,  and  they  have  no  power  to 
entertain  a  petition  by  legatees  to  set  aside  said  decrees  for  fraud. 446 

An  Appeal  lies  from  an  order  of  distribution 636 

The  remedy  to  set  aside  a  decree  of  distribution  for  fraud  b  by  an  independ- 
ent action  in  equity 636 

Where  it  appears  from  the  inventory  that  the  value  of  an  estate  does  not 
exceed  ^,600,  and  the  Administrator  i>etition8  to  assign  the  whole  prop- 
erty over  to  the  minor  children  (the  widow  assenting),  after  paying  the 
expenses  of  the  last  illness,  funeral  and  administration  expenses,  notice 
to  general  creditors  is  not  necessary , 390 

The  trial  Court  found  in  the  case  that  the  necessary  notices  of  the  hearing 
of  the  petition  had  been  given  as  required,  which  finding  is  conclusive.. . .  890 

The  reasonable  and  proper  exercise  of  the  judgment  of  the  appraisers,  and 
the  lower  Court  in  ascertaining  and  fixing  the  value  of  an  estate,  can- 
not be  interfered  with  by  the  appellate  Court 390 

See  Appkajl,  Clark  vs.  Smith;  Mortoaoe;  Pabtibs;  Administrator's  Bond; 

JURISDIOnON. 

ADMINISTRATOR'S  BOND.  An  Administrator's  bond  given  pursuant  to 
an  order  of  the  Probate  Court,  requiring  the  Administrator  to  give 
'^further  and  additional  security,"  is  cumvdative.  The  very  puri>oee  of 
requiring  it  to  strengthen,  to  increase,  the  security  previously  existing; 
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and  Bnreties  oi^  luch  "additional  bond"  are  responBible  for  the  faithful 
execution  by  the  administrator  of  the  duties  of  nis  trust  without  regaid 
to  the  time  of  the  execution  of  the  bond. 

ADULTERY— See  Criminal  Law. 

ADVERSE  POSSESSION.  Where  poesession  is  adverse  one  does  not  lose 
his  rights  by  an  agreement  that  another  shall  procure  title  from  the 
State  and  convey  to  him,  and  that  party,  after  obtaining  the  title,  sells 
to  a  third  ^arty .^ 94 

Being  in  exclusive  possession  under  an  independent  right  that  possession  is 
sufficient  to  put  every  one  upon  inquiry  as  to  tlie  right  under  whidi  it  is 
held. , 94 

Where  conterminous  owners  have  occupied  j>arcels  of  land  adversely  to  each 
other  for  more  than  five  years  by  a  division-fence  line,  which  eadi  has 
recognized  and  aoc^uiesced  in  as  the  ^  true  line,  either  is  estopped  from 
afteneard  questionmg  it  as  the  true  line 960 

Defendants  are  Dound  to  show  that  their  possession  since  they  purchased  the 
interest  of  some  of  the  tenants-in-common  has  been  of  such  a  character 
as  to  warrant  a  presumption  of  ouster  of  the  other  tenants,  before 
they  can  successfully  claim  that  they  have  acquired  title  as  against 
the  tenants,  of  whom  they  have  not  purchased,  by  an  adverse  possession 
of  five  years 867 

Defendant  occupied  a  house,  built  upon  a  lot  bought  from  plaintiff  for  more 
.    than  fivis  years.    Defendant  had  erroneously  meased  the  lot.    Held, 
plaintiff  could  not  maintain  ejectment 960 

There  are  five  elements  required.  (1.)  Actual  occupation;  open  and  notori- 
ous. (2.)  Hostile  to  plaintiff.  (3.)  Under  claim  of  title  exclusive.  (4.) 
Continuous  for  five  years  prior  to  action.    (5.)  Payment  of  taxes 574 

Case  stated  where  sufficient  to  constitute  defense 574 

Mere  possession  by  cotenant  not  sufficient.  There  must  be  notice  that  the 
holding  has  become  hostile 574 

Title  acquired  before  the  amendment  of  the  Code  respecting  the  payment  of 
taxes  is  not  affected  by  it 961 

See  Statute  of  Limitations;  Findings;  Evidence. 

AFFIDAVIT— See.  New  Trial;  Findings. 

AFFIDAVIT  OF  MERITS— An  affidavit  of  merits  is  indispensable  as  a  basis 

of  a  motion  to  vacate  a  judgment  regularlv  entered . . . : 847 

Where  the  affidavit  for  change  of  venue  ia  that  the  defendant  had  stated 

"the  case"  to  his  counsel,  etc.,  it  is  sufficient 5S7 

See  Wilklns  vs.  Deginer,  455. 

AFFIDAVIT  OF  SERVICE— Where  sufficient , 60 

AGENCY— See  Mechanic's  Lien  ;  Hayes  vs.  Campbell 72 

See  Cole  vs.  Bacon,  491. 
AGGRIEVED  PARTY-See  444.  ^ 

AMENDMENT— See  Decree;  Complaint. 
AMENDED  COMPLAINT— See  Pleading. 
ANSWER— See  Pleading. 

APPEAL.  After  having  perfected  an  appeal  from  an  order  diamisBing  a 
motion  for  a  new  tnal,  a  subsequent  nling  and  serving  of  a  notice  of  an 
appeal  from  thejudgment  without  giving  the  undertaking  required  by 
Section  941  C.  C.  P. ,  gives  the  a|)pellate  Court  no  jurisdiction  of  that 
appeal  The  undertaking  filed  within  five  davs  after  the  service  of  the 
notice  of  appeal  from  the  order  cannot  be  made  applicable  to  the  appeal 
from  the  judgment 850 

Party  requesting  the  overruling  of  a  demurrer  will  not  be  heard  against  it 

on  appeal. 523 

Where  the  appeal  is  ineffectual  it  is  the  better  practice  to  deny  a  motion  to 
dismiss  the  attempted  appeal  and  simply  refuse  to  hear  the  puty  who 
claims  to  have  appealed S50 

Where  there  is  no  specification  that  the  finding  is  not  justified  by  the  evi- 
dence, the  appellate  Court  will  not  consider  such  objection 4fl2 

The  undertaking  in  regard  to  a  deficiency  where  the  judgment  appealed 
from  is  for  the  sale  of  mortgaged  premises,  is  required  omy  in  the  case  of 
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aa  Appellant  in  poflseaaion  of  the  premiBee  adjudged  to  be  sold.    (945  C, 
0.  P.) .V, 252 

The  demnirer  and  order  oyerruling  it  are  reyiewable  on  appeal  from  the 
judgment 522 

Where  the  sixtieth  day  fell  on  Monday,  a  non-judidal  day,  the  preceding 
day  being  Sunday,  a  notice  of  appeal  given  on  the  following  Tuesday  is 
in  time 298 

When  for  delay  damages  will  be  imposed 86 

Motion  to  dismiss  before  statement  and  bill  of  exceptions  are  settled  is  pre- 
mature  589 

An  order  for  judgment  is  not  a  final  judgment,  and  an  order  subsequently 
made  is  not  appealable  as  an  order  from  final  judgment. 92 

Where  there  is  a  substantial  conflict  in  the  evidence  uie  judgment  will  be 
affirmed 

Section  940,  G.  C.  P.,  r^gfulating  appeals,  differs  materially  from  the  Prac- 
tice Act.  The  notice  of  appeal  may  now  be  filed  on  a  day  subsequent  to 
the  service 118 

No  transcript  on  appeal  having  been  filed  within  time  and  no  extension 
•  obtained,  the  appeal  should  be  dismissed 118 

On  i^peal  from  special  orders  made  after  finiJ  judgment,  the  appellant  must 
nmiish  the  Court  with  a  copy  of  the  notice  of  appeal,  of  the  orders 
appealed  from,  and  of  the  papers  used  in  the  Court  below.  (C.  C.  P.  951)  154 

Aa  the  papers  found  in  the  transcript  are  not  identified  as  having  been  usea 
on  the  hearing  in  the  Court  oelow,  the  orders  appealed  from  must  be 
affirmed 154 

An  order  made  after  the  judgment  is  not  reviewable  on  appeal  unless 
excep^ted  to 216 

A  o(»Tection  of  a  decree  after  its  entry,  as  to  amounts,  is  not  an  entry  of  a 
new  decree,  and  an  appeal  must  be  taken  within  a  jear  from  the  entry. .  238 

Objection  as  to  pleading  cannot  be  made  for  the  first  tune  in  appellate  court  235 

Judgment  discharging  plaintiff  from  a  trust.  Certain  defendants  consented 
to  the  judgment.  Appellant  (defendant)  and  otiiers  did  not.  The 
notice  of  appeal  was  served  on  plaintiff  alone.  Held,  the  appeal  should 
be  dismissed.  The  co-defendants  of  appellants  were  all  int^ested  in  the 
judgment  and  would  be  affected  by  its  reversal,  and  the  notice  of  appeal 
should  have  been  served  on  each  of  them 248 

1.  The  opinion  of  the  Court  below  forms  no  part  of  the  record.  2.  Excep- 
tions must  be  made  in  the  lower  Court  or  they  will  not  be  considered  on 
appeal 80 

No  findings  were  filed  or  waived,  and  this  was  error 82 

An  order  dismissing  a  motion  for  new  trial  is  not  reviewable  where  there  is 
no  bill  of  exceptions  or  statement  in  the  transcript. 522 

On  appeal  from  the  judgment  an  order  denjring  a  motion  to  strike  out  parts 
01  an  answer  is  not  reviewable 522 

Ides  from  decree  of  distribution 585 

One  undertaking  sufficient,  when  the  appeal  is  from  the  judgment  and  also 
from  the  oraer  denying  new  trial;  Chester  vs.  Bakersfield  Town  Hall 
Ass.,  601. 

Consent  judgments  will  not  be  considered  on  appeal 88 

See  Ejbotment;  Costs;  Justices'  Court;  Williams  vs.  Conroy,  654. 

See  150;  155;  Praotiob;  168;  168;  179;  New  Trial;  218;  248:  252;  258;  Un- 
dirtakino;  Surkubs;  New  Trial;  Cruhnal  Law;  Clark  v.  Smith; 
461;  Praotioe;  592 

APPEAL  FROM  JUSTICES  OOURT-See  PBomBmoN. 

APPEALABLE  ORDER— See  Appeal. 

APPEARANCE— See  Baker  v.  Riordan;  592 

APPLICATION  OF  PAYMENTS-See  115. 

APPOINTMENT— See  Habbeb  ComnssiONSBa. 

APPRAISEBiENT— See  Adionistbatiok. 

ARKANSAS  GRANT— See  217. 

ARREST-See  868. 

ASSAULT— The  Court  instructed  the  jury,  in  an  action  for  damuee  for  as- 
sault, that  "  the  very  fact  that  the  defendant  used  an  unlawful  weapon 
(gun)  gives  the  plaintiff  a  right  to  recover."    Held,  error. 
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ASSBSSMENT-K)f  "Capital"  and  "Capital  Stoot" M9 

See  Taxation;  Stbsbt  Abssssment;  Inbdrancx. 

ASSIGNEE— See  Insolvenot;  Fbaudulknt  Tkanbfebs. 

ASSIGNMENT— See  Pbkferiucd  Claim 431 

ASSIGNMENT  FOR  CREDITOBS  -See  Insolvency. 

ASSIGNMENT  OF  ERROBS-See  N«w  Telal. 

ASSIGNMENT  OF  JUDGMENT. 609 

ASSIGNMENT  TO  MINORS-See  Administration. 

AT Is  indefinite  in  its  meaning WO 

ATTACHMENT— Queiy— Should  the  undertaking  provide  for  attorney's 

fees? 41 

Plaintiffs  sued  on  a  contract.  The  breach  alleged  was  that  defendant  refosed 
to  receive  and  pay  for  the  hides  as  provided  by  thetennsof  the  contract, 
wherebv  the  plaintiffs  sustained  the  damage  sued  for.  Held,  the  action 
is  founded  in  contract,  not  in  tort,  and  daendant's  motion  to  dischaige 
an  attachment  issued  in  the  case  was  properly  denied ^ 41 

The  Code  authorizes  no  release  or  discharge  of  an  attachment  except  by  order 
of  Court S25 

A  demand  is  necessary  to  fix  the  liability  of  sureties  upon  an  undertaking  to 
release/ 457 

As  between  the  parties,  recitals  in  an  undertaking  given  to  release  an  attach- 
ment are  conclusive  evidence  of  the  facts  recited 457 

See  Levy;  298;  16S;  Prefebbed  Claim;  395;  593;  567. 

ATTEMPT  TO  SUBORN  PERJURY-See  Cbiminal  Law. 

ATTEMPTED  EXTORTION— See  Criminal  Law. 

ATTORNEY— Representing  one  without  authority S24 

The  Court  below  was  not  bound  by  the  opinions  of  the  professional  witnesses 
as  to  the  value  of  the  services  rendered  by  the  attorney  for  the  adminis- 
tratrix, and  as  to  the  proper  amount  to  be  allowed  therefor.  The  Court 
was  authorized  to  compare  its  own  judgment  as  to  such  value  with  the 
opinions  of  the  witnesses,  and  make  such  allowances  as  should  be  just. .  156 

See  Attaohmint. 

BAIL— See  Cbiminal  Law. 

BAIL-BOND— See  Pkaotioe 386 

BAILMENT 496 

BAR— A  second  prosecution  is  barred  by  a  demurrer  sustained  to  the  first  in 
the  absence  of  the  judicial  opinion  as  provided  by  Penal  Code,  100& 

BOND— See  Administbatob's  Bond;  Office,  92. 

BOARD — ^The  action  of  a  quorum  in  removing  an  officer  is  the  action  of  the 
Board^  and  &  majority  of  the  quorom  present  could  do  any  act  which  a 
majority  of  the  Board,  if  present,  might  do 169 

BOUNDARY — Respondent  purchased  from  the  State  before  U.  S.  survey  and 
before  the  section  lines  had  been  run  certain  lands  bounded  on  the  north 
by  the  township  line,  which  had  been  run,  beginning  at  the  S.  W.  comer 
of  the  section.  The  IT.  S.  survey  changed  the  location  of  the  section 
comer.  Held,  the  township  line  was  definite  and  constitute  the  north- 
em  line  of  the  purchased  lands 21 

BREAKING  INTO  POST-OFFICE 3(M 

BROKER 24 

BITILDING  CONTRACT— See  Castagnino  v.  Balletoetal 277 

CAPITAL— See  Taxation. 

CAPITAL  STOCK— See  Taxation. 

CATTLE— See  People  V.  Davis 965 

CONTRACT— See  Evidenos. 

CENSUS.    As  to  changing  class  of  oonnties.    SeeHall  v.  Superior  Court....     S5 
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OEBTIFICATE  OF  PUBGHASE— Sn  Evidsnob 217 

CERTIFICATE  OF  MARRIED  WOMAN-Sm  Mabribd  Women.' 

CERTIFICATION-Sm  Ejectmbnt. 

CERTIORARI.    Will  not  support  a  contest  to  try  the  title  to  office. 

See  Heulme  Jt  Wallace  v.  Superidr  Qourt,  153;  Jurisdiction;  Review; 
Frisbie  v.  Superior  Court 161 

CHALLENGE— See  Cbimxnal  Praotics. 

CHANGE  OF  VENUE  -  See  Watkins  v.  Deginer 544 

CHAMBERS— See  Practice. 

CHARACTER— See  People  t.  Soto S5 

CHATTEL  MORTGAGE— Aa  the  mortgage  disclosed  that  the  purchase-money 
intended  to  be  secured  by  it  embraced  other  property  than  the  uphokteiy 
and  furniture  used  in  the  hotel,  the  mortgaige  is  void.  (C.  C.  2^^; 
Gflssner  v.  Patterson,  28  CaL  299.) 273 

A  transfer  of  property  executed  and  recorded  passes  title  without  de- 
livery 602 

Ciry  SLIP  LOT-See  page  247. 

CLAIM  AND  DELIVERY— See  Sale. 

CLEMENTINA  STREET— See  Strekt  AflSBSSMENT. 

CLERK'S  CERTIFICATE— To  dismiss  appeal 252 

CLERICAL  errors-See  decree. 

COMMISSIONER  OF  IMMIGRATION-See  225. 

COMMUNITY— See  Parties;  Administration. 

COMPETENCY— See  Criminal  Law 1 

COMPLAINT — As  to  the  sufficiency  of  allegation  respecting  the  non-payment 

and  maturity  of  a  note 58 

The  tender  of  taxes  was  for  all  the  complaint  alleged,  it  was  therefore  good. .    71 

For  foreclosure  of  pledge.    See  248. 

See  Funke  v.  Lyons  160;  Plbadino;  See  295i 

CONDBMNATION-See  378. 

CONTEMPT— For  not  paying  costs  and  attorney  fees  in  divorce  action  does 

not  debar  one  of  the  process  of  the  Courts  to  make  his  defense 541 

See  Practice. 

CONTRACT.  Where  prevention  of  the  completion  of  the  contract  is  relied 
on  it  must  be  alleged  and  proved;  and  mere  failure  to  pay  installments 
doeri  not  constitute  prevention 49 

Where  the  terms  of  the  contract  require  an  engineers'  estimates,  there  must 
be  averment  and  proof  of  such  estimates  before  payment  can  be  en- 
forced 49 

It  is  not  against  public  policy  for  an  attorney,  with  the  consent  of  his  client, 
to  enter  into  a  contract  to  deliver  the  letters  and  correspondence  be- 
tween his  client  and  others  for  a  consideration 54 

The  Constitution  of  the  State  relative  to  the  fixing  of  the  water  rates  of  the 
Spring  Valley  Water  Works  does  not  impair  the  obligations  of  the  pre- 
existing contract 119 

Undertakinjg^  in  a  contract  of  sale  and  delivery  at  certain  place  and  upon  pay- 
ment ofoertain  price,  are  mutual  and  dependent 815 

Certain  terms  construed  respecting  the  sale  of  mining  stocks. 278 

Case  stated  where  a  railroad  company  is  not  liable  for  the  services  of  a  physi- 
cian who  was  employed  by  persons  injured  by  a  railroad  accident 472 

When  executory  an  action  for  goods  sold  and  delivered  will  not  lie. 488 

See  Street  Assessment,  Rbcision,  Attachment,  Pleading,  Mortqaoe  on 
Growing  Crop;  Variance,  53, 103. 
CONTRACTOR— Injury  caused  by  contractor  while  doing  work  which  could 
have  been  done  without  causing  it,  and  the  contractor  had  agreed  so  to 
do  it,  the  injury  was  done  in  violation  of  his  contract,  and  the  employer 
ia  not  liaise 208 


G0NTBIBX7T0RT  NEGLIGENCE-^  Ntcliobnob. 

CONSENT— See  Judom jbkt. 

CONSTRUCTION-See  Dkkd. 

CONSTITUTION.  An  ordinance  which  appears  upon  its  face  to  violate  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United  States,  is 
void,  and  it  can  cast  no  legal  cloud  upon  the  rights  of  the  parties  appa- 
rently affected  by  it.  All  parties  are  legally  presumed  to  know  its  inva- 
Udity. 119 

The  Cooistitution  of  the  State  relative  to  fixing  water  rates  of  the  S.  Y.  W. 
W.,  is  not  violative  of  the  Federal  Constitution 119 

The  Act  of  1880  for  the  protection  of  stockholders  in  mining  corporations  is 
constitutional 71 

Section  1206  C.  C.  P.  is  constitutional 348 

Section  2955  PoL  Code  relating  to  fees  of  Commissioner  of  Immigratioo  is 
uncoAstitutional 225 

Section  3  Article  XI L    See  Cobfosation. 

See  Mills  v.  Sullivan  463;  Cbuhnal  Law;  Extra  Ssssion;  Pbison  Dibbct- 

OBS;  MSCHAKICS'  LiKN 468 

CONSIDERATION— See  Deed. 

CONVERSATION— See  Evidbnob. 

CONVERSION.  Defendants  as  warehousemen  refused  to  deliver  plaintiffs' 
goods  on  the  sole  ground  that  they  had  been  sold  to  pay  storage  chaigea. 
The  property  had  not  been  sold.  Held,  the  refusal  after  tender  by  plain- 
tiff  of  the  storage  charges  amounted  to  a  conversion 264 

When  married  woman  may  sue.    See  Mabbibd  Woman. 

See  Finding;  366. 

CONVEYANCE.  Priority  of  recording  does  not  establish  priority  of  execu- 
tion and  delivery  of  mstrument 235 

See  HOHESTEAD. 

CORPORATION— The  acts  of  a  director  de  facto  of  a  corporation  are  binding 

on  the  corporation  as  to  third  persons. 42 

A  director  does  not  cease  to  be  a  director  because  he  parts  with  all  his  rftodt 
nor  can  his  right  be  attacked  collaterally 42 

Section  3  of  Artide  XII  of  the  Constitution,  as  to  liabiUtgr  of  stockhdlden 
and  directors  of  corporations,  only  affords  an  additional  remedy,  with- 
out taking  away  any  that  existed  when  the  Constitution  became  the  law 
of  the  land 217 

A  corporation  cannot,  under  the  power  to  make  by-laws  for  the  regulation  of 
the  transfer  of  stock,  create  or  declare  a  lien  upon  the  stock,  nor  refuse 
to  transfer  the  same  on  the  books  until  the  indebtedness  of  the  stockhold- 
ers to  the  company  is  paid,  as  to  a  bona  fide  purchaser  for  value  and 
without  notice Sll 

Held,  in  action  upon  a  promissory  note  made  and  delivered  by  the  President 
and  Secretary,  (L)  that  the  apcx>intment  of  the  President  and  Secretary 
as  a  committee  to  make  and  deliver  the  notes  was  within  the  scope  of  the 

Sower  of  the  Board  of  Directors.    (2.)  That  in  the  absence  of  any  evi. 
ence  to  show  that  all  the  directors  were  not  notified,  it  will  be  presumed 
that  notice  was  given ;  and  a  auorum  may  transact  business.    (S.)  That 

a  majority  of  that  quorum  could  pass  the  resolution  SSS 

Articles  of  incorporation.  People  v.  Schindler 606 

Right  to  collect  taxes.    See  Weaverville,^  eta.  Wagon  Road  v.  Board,  eta . .  647 

Assessments  for  taxes  on  capital  and  capital  stock.    See  549. 

See  Mining  Cobporation;  Proihssoby  Note;  Jubisdiotion;  Patmint;  6&. 

COSTS — ^Upon  a  complaint  for  injunction  and  $500  dama^,  the  injunction 
being  refused,  but  damages  for  $50  awarded,  plaintiff  is  not  entitled  to 

costs 216 

Appellants  are  not  estopped  from  questioning  the  correctness  of  the  judg- 
ment because  of  the  voluntary  receipt  of  tne  costs  awarded  them  1^  Uie 
judgment.  The  costs  were  but  an  inddent  of  the  relief  given.  Staok- 
man  v.  Riverside,  etc 

COTERMINOtrS  OWNERS—See  Latebal  Suppobt  ;  Advebsb  PoasEasioir. 

CO-TENANT— See  Advebsb  Pobssbsion. 


GOUNTT— Not  liftble  for  unlawful  arrest  by  police  officer 55 

COUNTIES.    Changing  class  by  oensus  returns ;  see  page  25. 

COURTS— See  Pbaotiob  ;  page  296. 

CRIMlNAXi  IiA.W.  A  defendant  in  a  criminal  case  is  entitled  to  have  the 
question  of  the  competency  of  a  presumably  incompetent  witness  heard 
and  determined  in  his  presence  and  on  his  tnal  before  the  Court  and  jury: 
yet  the  right  was  not  aenied  where  the  competency  had  been  established 
at  a  former  trial,  and  was  again  established  at  the  dose  of  the  witness' 
testimony 34 

The  Court  did  not  err  in  addmittins  the  testimony  of  a  witness  to  ^rove  the 
conduct,  flight  and  recaptuie  of  defendant  immediately  after  his  arrest. 
The  conduct  of  a  party  oefore  and  after  the  principal  fact  in  issue  is  ad- 
missible, not  as  pitft  of  the  res  gestsB,  but  as  a  circumstance  connected 
with  the  act  indicating  the  guilty  intent. 34 

Defendant  was  convicted  of  murder  m  the  first  degree.  Held,  on  appeal:  It 
is  sufficient  to  charge  the  offense  committed  in  the  language  of  the  statute 
defining  it  Further:  As  the  offense  charged  included  Both  degrees  of 
murder,  the  defendant  could  be  legally  convicted  of  either  degree  war- 
ranted by  the  evidence 85 

In  substance,  the  Court  charged  the  jury  to  the  effect  that  insanity,  produced 
by  intoxication,  would  not  destroy  responsibility  when  the  party,  when 
sane  and  responsible,  made  himself  voluntarily  intoxicated,  ana  that 
drunkenness  was  no  excuse  for  crime;  but  it  was  a  circumstance  for  the 
consideration  of  the  jury  in  determining  the  degree  of  the  crime.  Held, 
the  instructions  were  proper 37 

It  was  not  error  to  instruct  the  }yaj  that  if  they  found  tJie  defendant  guilty  of 
murder  in  the  first  decree,  with  some  extenuating  fact  or  circumstance 
in  the  case,  it  was  within  their  discretion  to  pronounce  such  a  sentence  as 
would  relieve  him  from  the  extreme  penalty  of  the  law.  Section  190  of 
the  Penal  Code  invests  a  jury  in  a  criminal  case  for  murder  with  that 
discretion;  but  the  discretion  is  not  an  arbitrary  one,  and  it  was  proper 
for  the  Court  to  instruct  them  as  to  itsexercise 37 

"Attempting  to  suborn  perjury*'  is  not  the  generic  name  of  any  class  of  of- 
fenses; and  the  information  giving  this  appellation  and  not  stating  facts 
^  necesaurily  constituting  a  crime,  held  demurrable. 

If  it  was  understood  by  both  the  d^endant  and  prosecuting  witness  that  the 
money  nven  by  the  prosecuting  witness  to  the  defendant  was  to  be  used 
in  his  (aef endant's)  business,  the  subsequent  refusal  to  pay  did  not  create 
the  offense  of  larceny;  and  the  defendant  was  entitled  to  an  instruction 
to  that  effect. 46 

A  second^  prosecution,  in  case  of  demurrer  sustained,  depends  upon  the 
judicial  opinion  of  the  Court  that  the  objection  raised  by  the  demurrer 
may  be  avoided  in  a  new  information;  and  in  the  absence  of  such  opinion 
the  prosecution  for  that  offense  is  at  an  end.    (Penal  Code,  1008.) 92 

The  charge  of  the  trial  Court  must  be  taken  together,  ismd  if.  without  strain- 
ing any  portion  of  the  language,  it  harmonizes  as  a  whole,  and  fairly  and 
correctly  presents  the  law  oeuingon  the  issues  tried,  the  appellate  Court 
will  not  disturb  the  judgment  because  a  separate  instruction  does  not 
contain  all  the  conditions  and  limitations  which  are  to  be  gathered  from 
the  entire  text 192 

The  Court  properly  refused  the  instruction:  "If  the  defendant  had  been  told 
of  threats  made  by  deceased  against  him  *  *  then  defendant  had  a 
right  to  arm  himself,"  etc.  It  was  for  the  jury  to  determine  from  the 
evidence  whether  the  defendant  was  justified  in  arming  himself  and  in 
using  arms.    id. 

Under  Sec  18,  Article  I,  of  the  present  Constitution,  there  is  no  prohibition 
upon  the  power  of  the  Legislature  to  authorize  the  taking  of  depositions 
by  the  defendant  in  every  class  of  criminal  cases,    id. 

While  the  Court  would  not  always  and  necessarily  hold  a  charge  erroneous 
which  should  assume  a  fact  to  be  proven,  if,  from  the  immediate  context, 
or  elsewhere  in  the  instructions,  it  appeared  that  the  existence  or  non-ex- 
istence of  the  fact  was  left  to  be  determined  by  the  jury,  it  will  not  say    . 
that  the  rejection  of  such  a  charge  is  erroneous,    id. 

The  word  "seduction"  implies  more  than  illicit  intercourse,    id. 
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« 

If  defendant  believed  deceased,  whom  he  had  kUled,  had  seduoed  faia  wife 
(and  retained  the  poafiession  of  his  reason  bo  as  to  be  responsible  for  his 
act)  the  circumstanoe  woxdd  not  of  itself  tend  to  reduce  the  crime  to 
murder  of  the  second  degree 192 

Defendant  was  found  guilt;^  of  murder  in  the  first  degree.  Two  defenses 
were  relied  on  at  the  tnal:  First,  that  he  was  laboring  under  insanity 
when  the  fatal  shot  was  fired;  second,  that  the  killing  was  manslaughter 
onlv.  The  wife  of  defendant  testifiea,  on  his  behalf,  that  she  confessed 
to  him,  prior  to  the  killing,  she  had  been  guilty  of  adultery  with  the 
deceased,  and  that  the  confession  was  followed  by  great  anger,  weeping 
and  mental  dei^ression  on  the  ^art  of  defendant.  Defendant,  having  in- 
troduced evidence  that  a  certain  house  in  Sacramento  was  a  house  of  ill- 
fame,  offered  to  prove  by  a  witness  the  independent  fact  that  deceased 
had  been  seen  entering  the  house  in  comjiany  with  the  defendant's  wife. 
Held,  the  Court  rightly  excluded  the  testimony 192 

An  instruction  as  requested,  as  to  manslaughter,  held  properly  refused.  It 
defendant  was  so  far  in  possession  of  his  mental  faculties'  as  to  be  capable 
of  knowing  that  the  act  of  killing  was  wronff ,  any  partial  defect  of  imder- 
standing  which  might  cause  him  more  readu^  to  give  way  to  passion  than 
a  man  ordinarily  reasonable  cannot  be  considered  for  any  purpose.  To 
reduce  the  offense  to  manslaughter  the  provocation  must  at  least  be  such 
as  would  stir  the  resentment  of  a  reasonable  man 193 

Satisfaction  of  a  judgment  for  fine  and  costs,  rendered  under  Section  380,  can 
only  be  made  in  one  of  two  ways,  viz.,  by  payment  in  money  or  bjr  im- 
prisonpient  for  the  time  fixed  by  the  judgment,  which  must  be  within 
the  maximum  time  prescribed  by  the  section.^  The  section  gives  a  de- 
fendant no  right  to  pay  either  fine  or  costs  by  imprisonment  at  the  rate 
of  one  dollar  perday.  Sections  1206  and  1446,  Penal  Code,  are  inappli- 
cable to  sentences  imposed  under  Section  330 209 

To  authorise  a  detention  the  judgment  must,  under  Section  380.  specify  the 
amount  of  the  fine  and  costs  and  the  punishment  to  be  inflicted.  The 
section  fixes  the  minimum  and  maximum  of  the  fine,  and  the  maximum 
of  the  imprisonment  for  the  offense ;  and  it  is  the  du^  of  the  Court  in 
which  conviction  has  been  had,  to  render  judgment  within  the  bounda- 
ries established,  and  to  s^ify  in  the  judgment  the  amount  of  the  fine 
and  the  term  of  the  imprisonment '209 

Certain  instructions  discussed 234 

Certain  declarations  held  to  be  properly  admitted  as  dying  declarations 234 

The  defendant  demurred  to  the  indictment.  The  demurrer  was  sustained. 
An  appeal  was  taken  and  the  judgment  reversed.  The  Court  then  fixed 
a  day  tor  trial  more  that  sixty  days  after  the  filing  of  the  remittitur. 
Held  that  defendant  was  not  entitled  to  a  dischanre 297 

On  the  authority  of  Voll's  case,  41  Cal  30 ;  Marks^  case,  49  id.  681,  and 
Smallman's  case«  54  id.  35,  the  application  to  be  admitted  to  bail  pend- 
inpf  appeal  from  a  conviction  of  perjury  is  denied 303 

As  to  instruction  concerning  self-defense,  airest  and  malioe.  See  People  v. 
Raten 363 

As  to  burden  of  proof.    See  People  v.  Baten 363 

Where  the  sentence,  entered  on  the  minutes^  showed  the  offense  and  the  pen- 
alty, is  was  as  a  judgment  legally  sufficient,  though  no  formal  judgmeaat 
was  entered  for  more  than  twenty  days 442 

A  person  who  has  sought  a  combat  for  the  purpose  of  taking  advantage  of 
another,  may  afterward  endeavor  to  dechne  any  further  struggle,  and,  if 
he  really  and  in  good  faith  does  so  before  killing  the  person  witn  whom 
he  sougnt  such  combat  for  such  purpose,  he  may  justify  the  killing  on 
the  same  grounds  as  he  might  if  he  had  not  originally  sought  such  com- 
bat for  such  purpose 572 

As  to  what  constitues  the  record  on  appeaL    See  People  v.  Reynolds 570 

Taylor  was  a  witness  and  had  denied  that  he  wrote  certain  letters  materisl  to 
the  case.  Upon  the  truth  or  falsity  of  this  evidence,  Mitchell,  the  de- 
fendant, was  guilty  of  perjury  (alleged  to  have  been  committed  in  an- 
other case).  The  Court  inslanicted  the  jury  that  it  was  necessary  for  the 
defense  to  prove  beyond  a  reasonable  doubt  that  Taylor  wrote  the  letters. 
Held,  error 506 

A  prisoner  cannot  on  habeas  corpus  claim  his  release  under  a  pardon  granted 
on  condition  that  he  forthwith  leave  the  State  never  to  return,  it  appear- 
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ing  that  he  did  not  accept  the  pardon  in  good  faith;  that  after  his 
release  from  the  penitentiary,  and  oefore  his  rearrest,  ample  opportunity 
was  given  him  to  leave  the  State,  which,  instead  of  availing  nimself  of, 

he  abused.    See  ex  parte  Marks 610 

See  People  v.  Davis,  265 ;  270 ;  304. 

Information.    See  People  v.  Stanford 607 

Labcent.    See  People  v.  Stanford 607 

Habras  Corpus.    See  ex  parte  Mark 610 

CRIMINAL  PRACTICE.  When  a  new  juror  is  called  because  of  sickness 
of  another,  he  may  be  challenged  peremptorily,  notwithstanding  all 
challenges  were  exhausted 587 

CURRENT  TOPICS:— 

Seat  in  Stock  and  Mercantile  Exchange 466 

Taxon  Immigrants 61 

Foreign  Jud^ents 61 

Railroad  Pools 89 

Marriage 89 

Entirety  of  Contract  for  Personal  Service 146 

Divorce 146 

Lawyers 173 

Estoppel-  in  pais  as  to  Married  Women 174 

Lawyers 201 

Credit  Mobilier  Litigation 202 

Lateral  Supmrt 229 

L  ird  Chief  Justice  Coleridge 257 

A  Question  of  Pleading 258 

Tenancy  by  Entirety 285 

The  Lawyer 818 

Ex  Post  Facto  Laws 841 

Lawyers  as  Negotiators 369 

Title  to  aMeteor 397 

Conkling's  Elo(]^uence 397 

Important  Decision 399 

Donatio  Mortis  Causa , 425 

How  to  Explain  to  Your  Client  Why  You  Lost  his  Case 458 

Seat  in  Stock  or  Mercantile  Board 466 

DAMAGES — Case  where  verdict  was  inadequate  to  the  case  as  presented. . . .  504 

For  delay  by  appeal 179-213 

See  Husband  and  Wife;  Nbolioenoe;  Costs;  Assault;  Heney  v.  Alpers, 
163;  Contractor;  Interest;  Foroible  Entry;  Mob;  Appeal;  514. 

DEADLY  WEAPON— See  Assault. 

DEBRIS— See  Pleading;  Nuisance;  Injunction. 

DECLARATION  OF  TRUST— See  Trust. 

DECREE — In  foreclosure  should  expressly  adjudge  the  personal  liability  of 

the  defendant. 244 

A  correction  of  a  decree  after  its  entry  as  to  the  amount  is  not  an  entry  of  a 
new  decree,  and  an  appeal  must  be  taken  within  one  year  from  the  time 
of  entry,  not  the  correction 283 

Form  of  in  Keller  v.  Lewis,  53  Cal.  118,  approved. 

See  Tax  Title;  98;  Mortgage. 

DEDICATION— Adverse  "ccupancyand  use  of  land  as  a  public  highway  for  a 
period  of  time  equal  to  that  ^escribed  by  the  Statute  of  Limitations  for 
orin^ng  ejectment  will  justify  the  presumption  of  a  dedication  to  the 

Sublic — Rice  V.  Boyd 628 
^oble  Alley. 

DEED — Second  grantees  with  notice  cannot  question  the  consideration  of  a 

deed  to  the  first  grantee 231 

Where  the  description  is  true  in  part  and  false  in  part  and  that  which 
is  faklse  can  be  ascertained  by  reference  to  contemporaneous  documents, 
the  false  must  be  rejected 371 

No  legal  presumption  of  the  delivery  of  a  deed  arises  from  the  mere  fact 
that  the  instrument  is  signed.  The  party  claiming  under  it  must  prove 
its  delivery 461 
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The  deed  described  the  property,  situAted  in  San  Francisco,  to  wit:  *'  Gift 
Map  No.  2,  lots  998  to  405  inclusive,"  etc.  Held  sufficient,  if  there  was 
such  a  mai)  as  Gift  Map  No.  2. S5S 

The  deed  describes  other  lands  as  follows:  '*A11  lands  and  real  estate  belong- 
ing to  the  said  party  of  the  first  part  (Harvey)  wherever  the  same  may 
be  situated.''  Held,  sufficient,  if^the  lands  claimed  to  have  passed  l^ 
the  deed  belonged  to  Harvey. — Id. 

Construction  of  clauses  may  be  made  by  reference  to  the  understanding  of 
the  partiee 871 

SeeMABBiED  Wohan;  Ooxv.  Hayes,  694;  53;  8(^7. 

DE  FACTO  DIRECTORS— See  Cobpobatioh. 

DEFAULT— See  Affidavit  of  Service;  Pbactioe;  Appeal;  Forbes  v. 
Soott,  160;  68. 

DEFICIENCY— See  Mills  v.  Sullivan,  463;  Appeal;  MoBTaAOE. 

DELAY— See  Appeal. 

DELIVERY— See  Chattel  Moetgaoe;  Deed;  Sale. 
Of  Possession. — See  Sale. 

DEMAND — Is  necessarv  to  fix  the  liability  of  sureties  upon  an  undertaking 

to  release  an  attachment;  and  such  demand  should  be  alleged. 457 

Where  one  has  promised  to  pay  upon  the  happening  of  certain  events,  no 

demand  is  necessary  to  support  an  action 430 

See  Plbadino;  Replevin;  Street  ABSEsaMENT 253 

DEMURRER.    Statute  of  Limitations  cannot  be  raised  by,  when 3 

See  Criminal  Law;  Practioe;  Appeal;  Funke  v.  Lyon 150;  378;  296 

DEMURRAGE.    See  Hayes  v.  Campbell 72 

DENIAL.    See  Pleadino. 

DEPOSITIONS.    Taken  under  Sub.  2,  Sec.  2021  C.  C.  P. 329 

PESCRIPTION.    See  Criminal  Law;  See  Boundabt;  Deed. 

DIRECTORS.    See  Corporation. 

DISCHARGE.    See  Insolvenot. 

DISCRETION — Cases  of  papable  error  or  abuse  of  diroretion  are  excepted 
from  the  rule  under  which  this  Court  declines  to  interfere  with  the 
granting,  refusing,  continuing  or  dissolving  of  injunctions;  and  that  rule 
applies  more  especiaUy,  if  not  exdusivel^r.  to  preliminary  injunctioiu. 
It  does  not  applv  to  a  case  in  which  an  injunction  is  continued  or  dis- 
solved after  trial  and  findings  upon  all  the  material  issues. — ^Richards  v. 
Dower 688 

A  Court  is  not  bound  to  take  proof  upon  a  preliminary  question  ndsed  for  iti 
consideration  and  decision  as  to  the  aamissibility  of  corroborative  evi- 
dence of  a  fact  in  issue.  Whether  it  will  or  not  is  a  matter  within  iti 
discretion,  with  which  the  appellate  Court  will  not  interferere  unless 
there  has  oeen  an  abuse  of  such  discretion. 300 

A  motion  for  new  trial  is  addressed  to  the  sound  discretion  of  the  Court,  and 
unless  it  clearly  appears  that  there  has  been  an  abuse,  an  order  granting 
new  trial  will  not  be  disturbed. 276 

Case  stated  where  there  was  no  abuse  of  discretion  in  granting  new  triaL 275 

Abuse  of  in  granting  new  trial 114 

See  HeiUer  v.  Collins,  112;  Ejectment;  Clark  v.  Smith. 

DISMISSAL.- See  Appeal;  New  Trial;  354. 

DISQUALIFICATION.— On  account  of  pledge. U9 

See  Officer. 

DISTRIBUTION— See  Administration;  Jurisdiction. 

DISTRICT  ATTORNEY— May  bring  action  on  forfeited  bail  bond. 8» 

DIVERSION  OF  WATER— See  Riparian  Proprietors. 

DIVORCE — The  demand  may  allege  and  prove  facts  constituting  a  cause  of 

divorce  against  the  plnintiff  *s  cause  of  action 895 

The  laws  of  Utah  is  discussed 6 

See  Finding;  See  Practice. 
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DIAGBAM— See  Strsr  Assbbsment. 

DRX7NKEKNESSS— See  People  v.  Soto,  35;  CRDONAii  Rboo&d. 

EARNINQS  OF  WIFE.    Not  liable  for  the  debts  of  her  husband 862 

EJECTMENT.    A  landlord  may  be  made  a  defendant  with  his  tenant 8 

Defendants  are  in  poesession,  claiming  title  under  United  States  patents, 
which  purport  to  convey  the  premises.  Held,  plaintiff  oould  not  main- 
tain ejectment  upon  tne  title  which  he  has  acquired  from  the  State, 
without  showing  that  the  land  has  been  certifira  over  to  the  State  as 
swamp  and  oyernowed 176 

One  in  actual  possession  at  the  time  of  a  forcible  intrusion,  is  entitled  to  re- 
cover as  against  a  naked  intruder  who  had  forcibly  entered  without  title 
or  color  of  right. 268 

The  right  to  recover  in  ejectment  by  one  in  the  actual  possession  at  the  oom- 
mencement  of  the  action  does  not  teiminate  by  reason  of  the  expiration 
durin||[  the  pendency  of  the  action,  of  the  term  of  the  lease  between  the 
plaintiff  and  a  stranger  to  the  action,  although  it  aQpeared  that  as  be- 
tween the  plaintiff  and  his  lessor,  the  right  to  the  possession  had  termi- 
nated pehmng  the  action 268 

If  the  right  to  recover  in  ejectment  expires  pending  the  action,  the  fact  must 
be  pleaded  in  a  supplemental  answer 269 

Where  one  claims  under  a  deed  from  another  whose  only  interest  is  a  mort- 
gage deed,  with  notice  of  this  fact,  he  cannot  maintain  ejectment 907 

Held,  that  defendants  oould  defeat  plaintiffs'  right  to  recover  by  proving 
that  the  persons  holding  tibe  legal  title  had  conveyed  it  to  third  persons 
without  connecting  themselves  with  that  legal  title 822 

A  judgment  in,  does  not  interrupt  the  running  of  the  Statute  of  Limita- 
tions.   671 

A  vendee  in  possession  of  hmd  cannot  repudiate  his  contract  df  purchase  and 
at  the  same  time  hold  the  possession  imder  it  and  by  virtue  of  it.  In 
such  case  ejectment  will  lie  by  the  vendor.    Hicks  v.  Lovell 611 

See  Kirsch  v.  Smith,  645;  Boyd  v.  Brinker,  609;  C.  P.  R.  R.  v.  Shackel- 
ford, 164;  McCracken  v.  Pac.  Com.  Co..  247;  Pacific  Life  Ins.  Co.  v. 
Stroup,  94;  S.  P.  B.  R.  Co.  v.  Garda,  436;  Patsmt;  Undkrtakino 
•N  Appeal;  Advebss  Possebsion;  Pbe-emftion 217;  673;  686;  692 

ELECTION.    Mandamus  to  compel  Commissioners  to  hold. 2 

ELECTION  CONTEST— Section  907  Pol.  Code  has  no  application  untU  the 

end  of  the  contest 16 

See  People  ex  reL  Culbertson  v.  Potter 16 

EMBEZZLEMENT— See  866. 

EMINENT  DOMAIN.    ExerciM  by  U.  S.  Government.    See  U.  S.  v.  O. 

R  and  Nav.  Co. 878 

ENTRY— See  Patent  to  Lands. 

ENTRY  OF  JUDGMENT  IN  CRIMINAL  CASE— See  4^. 

EQUALIZATION— See  State  Board  of  Eqalization. 

EQUITY— See  Speoitio  Perfobmanoe;  Verdict;  Cross  v.  Zellerbaoh,  619; 

Interlocutoet  Degree;  Pbaotioe;  Findings 68 

ESTIMATE— See  Contract. 

ESTOPPEL— See  Married  Woman.  1;  Chester  v.  Bakersfield  Town  Hall 
AssUjJOl:  Stockman  v.  Riverside,  etc.,  638;  Whitney  v.  Plumas  County, 
660;  Heulme  and  Wallace  v.  Superior  Court,  163;  Swift  v.  Shepard 660 

EVIDENCE — Admission  of  copy  of  certified  copy  of  petition  in  street  aa- 

sessmest. 2 

As  to  a  conversation  admissible  if  heard  by  appellant  held  the  disputed 
question  whether  he  did  hear  it  was  properly  left  to  the  jury 80 

Oral  testimony  as  to  the  contents  of  a  letter  not  admissiUe 80 

It  is  error  to  permit  one  party  to  the  contract  to  introduce  testimony  to  show 
that  the  contractors  relied  upon  and  were  compelled  by  their  pecuniary 
resources  to  rely  upon  promptpayments  of  installments 49 

The  withdrawal  of  counts  of  complaint  carries  aU  the  evidence  introduced  In 
support  of  them. 54 
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Parol  evidence  is  admissible  between  the  parties  to  a  note  to  prove  the  under- 
standing on  which  it  was  made, 287 

Certificate  of  pmtshase  may  be  rebutted  by  proof  of  adverse  possession . .  513 

A  judgment-roll  in  action  is  inadmissible  to  prove  the  damage  sued  for  in 
another  when  the  one  was  for  damages  caused  to  twenty-five  acres  and 

the  other  forty-nine  acres 514 

Newly  discovered  evidence. — People  v.  Stanford 607 

The  testimony  of  a  witness  deceased,  or  out  of  the  jurisdiction,  or  unable^  to 
testify,  given  in  a  former  action  between  the  same  parties,  relating 
to  the  same  matter  may  be  given  in  evidence.    (870  C.  U.  P.) — Hicks  v. 

Lowell * 611 

See  CBiinNAL  Law,  608;  Patent;  Mabried  Woman;  Street  Assessment; 
Patment;  Appeal;  Ejectment;  Partnership;  Discretion;  Mob, 
page  149,  297,  329. 

EXECUTION— Section  698  C.  C.  P.,  relating  to  recovery  of  penalty  for 
officer  selling  real  property  under  execution  without  notice  does  not 
apply  to  the  purchaser  at  execution  sale  without  notice 444 

Levy  of  on  Judgment 509 

SeQ  Fraudulent  Transfers;  see  395. 

EXCEPTION— See  Appeal. 

EXEMPTION— See  Prohibition. 

EXTOBTION— See  Criminal  Law. 

EXTRA  CLERKS— See  Officbb. 

FALSA  DEMONSTRATIO-See  Deed. 

FALSE  IMPRISONMENT— A  party  cannot  maintain  an  action  for  dam- 
ages against  a  county  because  of  nis  alleged  imlawful  arrest  and  impris- 
onment by  a  police  officer  of  such  county 54 

FEES— See  Sheriff. 

FICTICIOUS  NAME— See  Plbadino. 

FINAL  JUDGMENT— Meaning  of  as  to  commencement  of  suit  on  under- 

ing  on  injunction 32 

FINDINGS — Case  stated  where  it  is  necessary  to  find  that  a  purchaser  has 

made  default  under  a  contractof  sale 21 

No  findings  were  filed  or  waived,  and  this  was  error. S2 

Case  stated  where  the  findings  are  sufficient  to  support  the  iudgment 56 

A  general  finding  in  favor  of  a  defendant  in  ejectment  includes  a  finding  that 
the  plaintiffs  had  notice  of  the  defendant's  rights  under  instruments  ex> 
isting  prior  to  plaintiffs'  title 91 

In  an  equity  case,  where  the  Court  has  taken  the  advioe  of  a  jury  as  to  spe- 
cific issues,  and  then  finds  on  the  same  issues  differently  from  the  jmy, 
the  finding  of  the  Court  determines  the  fact 

The  averment  of  facts  constituting  a  recriminatory  defense  in  an  action  for 
divorce,  and  the  denial  thereof  by  plaintiff  (wmch  the  law  implies),  create 
a  material  issue  upon  which  the  trial  Court  should  find 296 

A  finding  that  *'  all  the  material  allegations  of  facts  set  forth  in  plaintiff's 
complaint  are  sustained  and  proved  by  the  evidence"  does  not  uphold  a 
judgment 295 

Case  stated  where  contradictory 824 

If  any  material  issue  has  been  left  undetermined,  it  must,  on  a  motion  for 
new  triaL  be  treated  as  if  found  against  the  prevailing  party;  and  if  in- 
consistent with  the  judgment,  a  new  trial  must  be  granted 477 

A  finding  "  that  plaintiff  was  the  owner  and  in  possession  on  the  da^  that 

defendant  seized  the  property,"  etc.,  is  a  finding  of  ownership  m  t^e 

plaintiff 523 

Because  of  the  contradictory  and  uncertain  nature  of  the  finding,  the 
judgment  is  reversed  and  new  trial  ordered. — Sloss  v.  A1lTna.n 696 

See  Administration;  Practice;  Appeal;  Sale,  149,  297,  S95, 129. 

FISCAL  YEAR— See  46a 

FLIGHT— See  Criminal  Law 2 

FORCIBLE  ENTRY— Trespass  for  damages  in  making  a  forcible  entry  will 

notlie 583 
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FORECLOSURE— Afl  to  interest  of  party  holding  tax  title 98 

See  Mortgage;  Pabtiks;  Mabbied  Woman;  Tax  Title,  171. 

FORFEITURE— See  Insurance 696 

FRAUD— In  procuring  patent  for  which  the  Courts  will  set  it  aside  are  frauds 

extrinsic 696 

See  Cole  v.  Bacon,  491;  Strest  Assessment;  Fraud;  Insoltenct,  63. 

FRAUDULENT  TRANSFERS— An  assignee  in  insolvency  of  a  vendor  is  a 
successor  in  interest  of  his  creditors  and  one  on  whom  his  estate  devolved 
in  trust  for  the  benefit  of  others  thai>  himself  within  the  meaning  of  Sec- 
tion 3440  of  the  Civil  Code  respecting  fraudulent  transfers 433 

A  transfer  of  personal  property  by  gift  fmm  the  husband  to  the  wife  can  not 
be  attacked  as  fraudulent  oy  a  creditor,  in  an  action  for  the  recovery  of 
the  property  bv  the  wife  against  an  officer  who  has  seized  it  under  ex- 
ecution, unless  ne  proves  not  only  the  issuing  of  the  execution,  the  levy, 
and  that  he  was  a  creditor,  but  also  the  rendition  of  a  judgment  upon 
his  debt,  and  that  the  execution  was  issued  upon  the  judgment 466 

See  Husband  and  Wife;  Sale;  29S. 

FURNITURE-See  Chattel  Mobtgaos. 

GAMBLING— See  Obiminal  Law. 

GOVERNOR— See  Habbob  Commission  ;  Extba  Session. 

GRADE— See  Stbibt  Absbssment. 

GRAND  LARCENY-^See  People  v.  Davis. . . . . , 266 

GROWING  CROP— See  Mobtoaoe  of 829 

HABEAS  CORPUS— See  Cbiminal  Law. 

HARBOR  COMSSIONERS.    The  Senatehas  powerto  confirm  appointments 

at  extra  session  of  Legislature 240 

An  appointment  made  on  the  day  of  the  expiration  of  a  predecessor's 
term  is  valid 240 

See  BxTBA  Session. 

HEIRS— See  Pabtibb  ;  Mobtgaoe. 

HIGHWAY— See  Dedication. 

HOMESTEAD.  The  husband  and  wife  had  conveyed  an  undivided  one-half 
of  the  homestead  premises  to  a  third  person,  who  at  the  sande  time,  and 
as  a  part  of  the  same  transaction,  conveyed  the  interest  to  the  husband. 
Held,  that  there  was  a  period  of  time,  however  short,  during  which  the 
titie  to  the  undivided  one-half  was  vested  in  the  third  party  and  the 
homestead  right  was  destroyed 434 

HOMICIDE— See  Cbiminal  Law. 

HUSBAND  AND  WIFE.    The  earnings  of  the  wife  are  not  Uable  for  the 

debts  of  her  husband 362 

In  the  joint  action  of  her  husband  and  wife  for  the  personal  suffering  of  or 
injury  to  the  wife,  the  recovery  cannot  extend  to  any  matter  for  which 
Uie  husband  must  sue  alone 416 

Tlie  property  derived  from  the  separate  property  of  the  husband  by  the  wife 
ror  the  purpose  of  doing  business  as  a  sole  trader  remains  the  property 
c^  the  husband  and  subject  to  his  debts,  unless  there  has  been  mutual 
consent  or  an  act  of  transfer  in  the  mode  prescribed  by  law.  Nor  would 
such  a  transfer  be  vidid  as  to  the  existing  creditors  of  the  husband 438 

A  transfer  of  personal  i>roperty  b^  gift  from  the  husband  to  the  wife  creates 
separate  property  in  the  wife,  and  is  valid  as  to  all,  except  existing 
creditors  and  bona  fide  subsequent  purchasers  without  notice 466 

When  married  woman  jntkj  sue  in  conversion 43S 

See  Ferrier  v.  Fenier,  026 ;  Wbit  of  Possession. 

INCOME  AND  REVENUE-See  MiUs  v.  Sullivan 468 

INCUMBENT— See  Office. 

IDENTIFICATION  OF  PAPERS— See  Appeal. 

INDEMNITY  LANDS— See  SuUivan  v.  Shanklin 167 
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INDORSEB— See  271;  Pbomisbort  Notb;  Plbadiko. 

INFANTS — Must  be  served  with  summons  and  answer  by  goardian  legolarly 

appointed 481 

INFORMATION— See  Cbiminal  Law,  6. 

INFORMATION  AND  BELIEF-See  Pleading. 

INJUNCTION— The  injunction  was  dissolved  on  the  ground  that  the  com- 
plaint did  state  facts  sufficient  to  constitute  a  cause  of  action,  and  sub- 
sequently a  demurrer  to  the  complaint  was  sustaired  for  the  same  reason 
with  leave  to  amend.  No  amendment  was  made,  and  nothing  further 
done.    Held,  an  action  upon  the  undertaking  was  not  premature 82 

Will  not  lie  to  restrain  Board  of  Supervisors  from  proceeding  to  fix  water 
rates 6S 

(Olark  V.  Clayton,  10  P.  C.  L.  J.  844)  holding  "  an  action  upon  an  under- 
taking after  dissolution,  but  before  final  termination  oi  the  action  in 
which  the  injunction  was  obtained,  is  premature."    Approved 76 

Motion  to  dissolve  on  the  ground  (1)  that  there  is  a  remedy  by  criminal  pros- 
ecution, (2)  that  some  of  the  allegations  are  "upon  information  ana  be- 
lief," (3)  that  the  equities  of  the  complaint  are  denied,  (4)  abuse  of  the 
process  of  the  Courts    Held,  properly  denied 112 

The  Courts  have  jurisdiction  to  enjom  the  Board  of  Supervisors  of  a  munici- 
pal corporation  from  passing  an  ordinance  which,  is  not  within  the  scope 
of  their  powers,  where  the  passage  of  such  an  ordinance  would  work  an 
irreparable  injury;  and  where  a  proper  bill  is  presented,  the  Circuit 
Comrt  of  the  united  States,  or  a  Judge  there  is  authorized  b^  statute  to 
issue  a  restraining  order  to  preserve  the  rights  of  the  parties  m  statu  quo 
until  tile  questions  as  to  the  right  of  thecomplainant  to  an  injunction  can 
be  fully  heard  and  determined. ? 119 

Where  an  ordinance  would  be  void  on  its  face,  by  reason  of  its  unoonstita- 
tionality,  and  no  irreparable  injury  could  result  from  its  mere  passaf^ 
there  being  an  adequate  remedy  at  law  against  any  attempt  to  enforce  it, 
after  its  passage,  a  Court  of  equity  will  not  enjoin  its  passage.    Id. 

But  where  an  ordinance  would  be  void  for  want  of  authority  to  pass  it.  yet  if 
irreparable  injury  would  result  from  its  mere  passage,  or  wnere  tnere  is 
the  physical  power  to  execute  the  void  ordinance,  notwithstanding  its  in- 
validi^,  by  means  of  the  instrumentalities  inrovided.  and  the  omy  ade- 
quate remedy  against  an  irreparable  injury  arisiiif  from  its  actual  en- 
forcement after  its  passage  is  an  injunction,  the  Court  may  enjoin  the 
passage  of  the  ordinance.  There  appears  to  oe  no  sound  reason  why  the 
Court  should  not  interfere  at  one  stage  of  the  proceeding  as  well  as  at 
another.    Id.  • 

Against  several  persons  contributing  to  nuisance  by  disoharging  debris  into 
a  stream 181 

Where  it  does  not  appear  that  the  injury  a  private  party  will  suffer  by  the 
obstruction  of  a  street  by  the  construction  and  eperation  of  a  railroad 
upon  it.  will  be  different  from,  or  even  greater  than  that  which  the  gen- 
ertkl  puolic  will  suffer,  injunction  will  not  lie 464 

As  to  damages,  see  Dougherty  v.  Bore 76 

See  Statutb  or  Limitation;  Costs;  Undsbtakino;  Pabtibs;  Dibobbtion. 

INSANITY— See  Criminal  Law. 

INSOLVENCY— Mechanics'  lien  not  a  provable  debt 44 

The  right  to  a  discharge  depends  upon  the  good  faith  of  the  applicant 69  J 

An  insolvent  might,  under  the  Act  of  1852,  be  discharged  from  hb  liability  1 

for  pa^rtnersnip  debts 69  i 

An  insolvent  is  not  prohibited  from  a  discharge  in  insolvency  for  the  reason 
that  he  had  maae  an  assignment  for  the  benefit  of  his  creditors 69 

The  provisions  of  the  Code  relating  to  assignments  for  the  benefit  of  cred- 
itors repealed  protanto,  Section  39,  of  the  Act  of  1852,  and  these  two 
systems  and  assigments  in  insolvency  were  not  antagonistic  and  the  lat- 
ter not  exclusive 69 

Even  if,  without  previous  order  of  Court,  but  with  the  consent  of  the  par- 
ties defendant  to  the  litigation,  a  receiver  may  take  possession  of  i^p- 
&risy  in  their  hands,  su<m  consent  cannot  be  appealed  to  as  authonaing 


him  to  take  property  oat  of  the  poasession  of  a  thiid  person  daiming 
title  thereto 158 

Upon  croas-affidavits  the  Court  ordered  that  the  receiver  "  forthwith  return 
and  deliver  to  W.  &  D.  the  property"— describing  it.  Held,  the  Court 
had  jurisdiction  to  make  the  order. — Id. 

Under  the  insolvent  law  of  1862  (Stats.  1852,  p.  69),  it  was  competent  for  the 
regularly-elected  assignee,  though  a  schedule  creditor,  to  file  a  demurrer 
and  opposition  to  the  insolvent's  discharge,  on  the  groimd  of  fraud,  etc., 
and  until  the  issue  was  disposed  of,  it  was  erroneous  to  dischai^e  such  in- 
solvent  • 249 

The  Insolvent  Law  of  1880  does  not  repeal  the  provisions  of  the  Code  relat- 
to  "  assignments  for  the  benefit  of  creditors.** 899 

A  mere  mistake  in  computation  in  inventorying  the  indebtedness  will  not  vi- 
tiate the  assignment. — Id. 

One  ma^r  ho  adjudged  an  insolvent  in  an  involuntary  proceeding  without 
waiting  for  a  meeting  of  creditors 588 

See  Mbohanio's  Lien;  Fbaudulsnt  Tranbfebs. 

INSTALLMENTS-See 49 

INSt  U  CTIONS— It  is  not  error  to  refuse  to  repeat  an  instruction 79 

Where  not  conflicting 508 

See  CRDnNALliAW;  Assault;  People  v.  Davis,  265;  270. 

INSURANCE— Non-payment  of  assessment  in  a  mutual  insurance  company 

does  not  forfeit  tne  policy 525 

See  277. 

INTENDMENT— See  Niw  Trial. 

INTEKEST— Allowable  as  damages  from  the  date  of  a  wrongful  seizure  by 

the  Sheriff  of  property 298 

The  L^pslature  has  power  to  impose  on  past  indebtedness  a  rate  of  interest, 
or  (in  the  absence  of  a  specific  contract  as  to  interest)  to  increase  the  legal 
rate.    Such  a  statute  operates  only  on  future  rights 430 

INTERLOCUTORY  DECREE— Under  our  system,  it  is  within  the  power  of 

the  Court,  in  an  equity  case,  to  enter  an  mterlocutory  decree 474 

INTOXICATION— See  Criminal  Law,  4. 

INQUIRY— See  Adverse  Possession. 

IRREGULARITIES— What  are  not  material 110 

IRREPARABLE  INJURY— See  Information. 

JEOPARDY.    When  plea  is  made  before  the  conmiencement  of  the  trial, 

the  defendant  is  entitled  to  have  it  entered. 587 

JOINT  DEBTOR— See  Release. 

JUDGMENT.    Consent  judgments  will  not  be  considered  on  appeaL 38 

An  order  for  judgment  is  not  a  final  judgment 92 

Affidavit  of  meritft  indispensable  when  motion  made  to  vacate 247 

In  replevin,  should  be  in  the  alternative 502 

Levy  on 509 

See  Forbes  v.  Scott,  150;  Hayes  v.  Kinsman,  248;  Ejectment;  Mortgaob; 
Decree;  Findings;  Evidence;  Sureties;  Appeal. 

JUDGMENT  OF  JUSTICES*  COURTS.  When  reUed  upon,  it  must  ap- 
pear affirmatively  that  the  summons  was  served  as  required  by  Sec.  410, 
C.  C.  P.,  or  the  Court  will  not  be  deemed  to  have  acquired  jurisdiction. 
See  Summons. 

JURISDICTION.    The  Supreme  Court,  as  a  Court  of  Probate,  has  no  juria- 

diction  to  set  aside  a  decree  of  distribution  for  fraud. 

Upon  the  filing  of  a  petition  by  an  incumbent  of  an  office  to  compel  the 

delivery  of  tne  books  and  papers  belonging  to  the  office,  a  Court  has 

power,  after  notice  to  the  adverse  parties  to  make  the  order  prayed  for, 

and  to  enforce  it  by  attachment  or  warrant 26 

The  aggregate  amount  for  which  plaintiffs  brought  the  action  and  recovered 
iuogment  against  the  several  defendantSyStockholders  of  a  corporation,  ex- 
ceeos  the  sum  of  $300,  but  the  amount  recovered  of  no  one  Of  thedefendanto 
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equals  the  sum  of  9300,  Hdd.  the  Code  authorized  the  bringing  of  a 
joint  action  in  such  a  case  (322  C,  O.  P.)  The  rendition  of  a  separate 
judgment  against  each  defendant  for  his  proportionate  liability  cud  not 
affect  the  jurisdiction  of  th^  Court 2L3 

The  Superior  Court,  as  successors  of  the  Probate  Courts,  has  no  power  to 
set  aside  decrees  of  distribution  for  fraud 446 

To  vacate  patent  in  case  of  fraud 595 

See  Municipal  Coubt  of  AppEiiLS. 

Frisbie  v.  Superior  Court,  161;  Insolvbnot;  Injunghon;  Intakts;  Appeal. 

See  Judgment  of  Justices'  Court;  Office;  Administration. 

JUSTICES'  COURT.    The  case  tried  involved  no  question  of  title,  and  the 

,  amount  involved  was  less  than  $300;  therefore,  neither  the  judgment, 

nor  any  order  made  after  judgment,  can  be  reviewed  on  appeal  to  the 

Supreme  Court    (Gaston  v.  Ferdinando) 643 

See  Judgments  of;  Mandamus 440 

JUSTIFIABLE  HOMICIDE— See  Cbiminal  Law. 

JUROE— See  Criminal  Pbaoticb. 

JURY— See  Findings. 

LABORER— See  Preferred  Claim. 

LACHES— See  Specific  Performance. 

LAND  CONTEST— See  Batchdder  V.  Willey 608 

LAND  OFFICE— See  Wright  v.  Roseberry 175 

LANDLORD  AND  TENANT 217 

See  Parties. 

LARCENY— See  Criminal  Law 6 

LATERAL  SUPPORT.  A  party  in  excavating  his  lot  is  not  required  to  pro- 
tect the  buildings  of  the  co-terminous  owner.  He  must  give  notice,  and 
use  such  care  and  skill  as  would  not  injure  the  land,  were  there  no  build* 

ings  thereon 30S 

It  would  be  otherwise  if  the  buildings  had  stood  five  years. 208 

LAW  OF  THE  CASE— See  Cox  v.  McLoughlin 49 

LEASE— See  Ejectment. 

LEGISLATURE-  See  Extra  Session. 

LEVY — Upon  each  separate  piece  of  real  estate  is  an  independent  levy 9.4 

On  judgment 609 

LIEN— See  Corporation;  Recording. 

LIMITATION— As  to  Mechanic's  Lien 44 

See  Statute  of  Limitations. 

LINCOLN  STREET— See  Street  Assessment. 

LOAN— See  People  v.  Wood 46 

MAIL— See  Affidavit  of  Service. 

MAJORITY— See  Quorum. 

MALICE— See  page  363. 

MANDAMUS.  Election  Commissioners  cannot  refuse  to  provide  for  holding 
an  election  on  the  ground  that  there  may  not  be  sumcient  fonds  in  tiie 

treasury  to  defray  the  expenses 2 

To  pay-  salary  of  extra  clerks  of  Tax  Collector 47 

Will  lie  to  compel  Superior  Court  to  place  a  cause  on  appeal  from  Justice's 

Court  on  the  calendar  and  proceed  to  the  trial  thereof 70 

Will  not  lie  to  compel  the  Register  of  the  Land  Office  to  issue  a  certificale 
under  Section  3571,  Political  Code,  refunding  the  purchase  mone^,  the 
petitioner  alle^ng  that  the  State  had  no  title,  and  that  the  patent  issued 
to  him  was  void 157 

The  constitutionality  of  a  statute  creating  a  Court  cannot  be  inquired  into 
in  an  action  by  mandamus.  .  The  people  are  interested  in  such  deter- 
mination, and  should  be  a  party  to  the  action  brought  for  such  purpose  568 

See  Corporations.    WeaverviUe  v.  Board,  etc 
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SmTazm.    Mflk T.  SdIMtmi 468 

MAKSLAUGHTEE— See  People  t.  Soto ...  1 86 

See  Obsmikal  Law. 

MARRIED  WOMEN.  (1)  Where  a  married  woman  lived  apart  from  and 
independent  of  her  husband,  and  reemned  her  maiden  name  and  acted 
and  represented  herself  as  a  single  woman  and  executed  instrmnents  as 
such,  a  Oonrt  of  eqnity  will  r^g^ard  her  in  that  character,  and  the  ac- 
knowledgments of  the  instrtunents  need  not  be  certified  in  we  form  pre- 
scribed for  married  women 6 

A  certificate  of  acknowled^pient  is  defective  when  it  does  not  state  that  the 
Notary,  upon  an  ezammation  without  the  hearing  of  her  husband,  made 
her  acquamted  with  the  contents  of  the  instruments. 261 

Where  the  certificate  of  her  acknowledgment  is  defective  the  instrument  is 
inadmissible ;  but  she  may  prove  that  the  acknowledgment  was  made  as 
required  by  law,  and  this  ma^  be  done  even  in  a  forecuoeure  suit 261 

It  is  only  where  property  taken  from  a  married  woman  belongs  to  her  as  her 
separate  proper^  that  she  is  considered  in  law  as  a  "  femme  sole,"  and 
entitled  to  sue  for  its  recovery  or  conversion.  The  fact  must  be  averred 
and  proved 488 

See  HusBAifD  and  Wife. 

MECHANIC'S  LIEN.  Action  to  foreclose  a  mechanic's  lien  should  be  com- 
menced within  ninety  days  after  the  filing,  notwithstanding  the  insol- 
vency of  the  owners  of  the  property  against  which  the  liens  were  filed. .    44 

By  Section  15  of  Article  20  of  the  new  Constitution,  it  was  only  intended  to 
■  continue  the  statute  theretofore  existing  with  the  construction  it  had 
received.    Section  1188.  C.  C.  P.,  as  amended  in  1880,  would  operate  to 
enlarge  the  provision  ot  the  Constitution,  and  it  is  therefore  invalid 589 

Defendant  notified  plaintiff  (contractor)  that  the  "  pipes  leaked,"  and  that 
he  would  not  accept  the  work  until  he  (the  contractor)  had  put  the  pipes 
into  better  shai>e.  Plaintiff  perfected  the  job  andnled  his  lien  within 
the  statutory  time  from  that  date.  Held,  that  the  notice  of  lien  was 
filed  in  time 402 

As  a  matter  of  strict  pleading,  a  contract  made  by  an  agent  should  perhaps  . 
be  alleged  to  have  been  made  by  the  prindpaL    But  no  such  recosnition 
is  requisite  to  the  validity  of  a  notice  under  the  Mechanics'  Lien  law. . .  402 

MEXICAN  GRANT--8ee  Patent;  S.  P.  R.  R  Co.  v.  Crampton,  429;  S. 
P.  R  R  Co.  V.  Garda,  485. 

MINES— See  Patent  to  Lands, 

MINING  CORPORATIONS.  An  averment  that  ''defendants  as  directors 
of  said  corporation,  pretended  to  have  received  and  expended  in  the  name 
of  said  corporation  large  sums  of  money  and  incurred  large  liabilities," 

is  insufficient 71 

See  Pleading. 

MINING  STOCKS— Taxation  of.    See  Taxation. 

MISTAKE— See  Forbes  v.  Scott 160 

MOB — Action  to  recover  damages  resulting  from  the  destruction,  by  a  mob. 
of  plaintiffs'  property.  Cm  appeal,  held,  testimony  objected  to  related 
to  the  condition  and  drcumsumces  of  the  city  at  or  about  the  time  of 
the  fire  by  which  the  property  was  destroyed,  and  it  was  relevant 79 

MORTGAGE— Where  two  mortgages  are  executed  and  delivered  on  the  same 
da^,  the  mere  fact  of  priority  of  xiBcording  does  not  establish  the 
priority  of  execution  and  delivery 285 

The  judgment  is  not  erroneous,  because  there  is  no  direction  in  it  that  a 
judgment  be  docketed  for  a  deficiency 244 

See  Leviston  v.  Swan,  83  CaL  480. 

An  action  on  a  note  aJone,  secured  by  a  mortgage  possessing  value  at  the 
time  of  commencing  suit,  cannot  be  muntained  under  Section  726, 
cap 292 

Heirs  of  the  mortgagors  not  necessary  parties  to  foreclosure 408 

The  mortgagee  is,  in  law,  in  possession  of  the  mortgaged  chattels,  and  an 
officer  having  an  atta^shment  or  execution  against  the  mortgagor  is  not 
authorised  to  levy  upon  them  without  first  paying  the  mortgage  debt. . .  002 

See  Chattel  Mobtoaoe  ;  Pbohibition  :  Odd  FeUowq  Bai^  y,  Noosan,  vt 
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al,  149 :  Appeal  ;  MARRTm)  WoiCAir ;  Tax  Titlb ;  PBAonoE ;  6d;  68 : 
171;  807. 

MORTGAGE  OF  GROWING  CROP— After  W.  had  made  a  contract  with 
S.,  the  owner  of  the  leased  premises,  respecting  a  growing  crop  by  which 
eaich  had  a  certain  interest  therein,  he  mortgaged  the  crop  to  M.  and 
left  the  premises.  M.  converted  the  whole  crop  to  his  own  use.  Held, 
that  S.  could  maintain  an  action  for  the  value  of  his  interest  in  the  crop  329 

MOTION— See  Undebtakino  on  Appeal. 

MOTION  FOR  NEW  TRIAL-See  New  Trial. 

MULTIFARIOUNESS— See  Pleading. 

MUNICIPAL  COURT  OF  APPEALS— No  order  of  transfer  of  pending 
actions,  by  the  Counter  Court,  was  necessary  to  give  the  Municipal  Comt 
of  Appeais  jurisdiction;  the  Act  creating  the  Court  operated  such 
transfer. Sd 

APPEALS— Order  transferring  case  from  County  Court  unnecessary. 580 

See  Undertaking  ON  Appeal  ;  Mandaiius. 

MURDER— See  Criminal  Law  ;  3,  4.  5. 

MUTUAL  AND  DEPENDENT  UNDERTAKINGS-See  Contract. 

NEGLIGENCE.  Where  it  does  not  appear  from  the  face  of  the  complaint 
that  the  plaintiff  contributed  to  the  injury,  demurrer  will  not  lie;  and 
held  in  this  case  that  plaintiff  did  not  conmbute  to  the  injury  be  sus- 
tained by  falling  down  a  hatchway  in  going  upon  the  main  deck  in  search 
of  his  baggage 57 

Held,  the  burden  of  proof  was  on  defendant  to  show  plaintiff  was  guilty  of 
contributory  negligence,  unless  plaintiff  had  already  shown  sudi  negli- 
gence: and  if  plamtiff  was  g^uilt^  of  negligence,  still  defendent  was 
bound  to  exercise  a  great  degree  of  care  and  skill 410 

Id.  The  court  erred  in  chamng:  *'  The  burden  of  proof  of  establishing 
her  case  is  on  the  plaintiff,  and  she  must  show  that  the  injury  resultea 
from  the  negligence  of  the  defendant,  without  and  contributory  negli- 
gence on  her  part"    Id. 

Id.  Whether  the  evidence  on  the  part  of  a  plaintiff  establishes  contributoiy 
negligence  lb  a  (Question  of  fact  for  the  jury,  unless  it  is  so  clearly  estab- 
Usned  as  to  justify  the  Court  in  granting  a  nonsuit.    Id. 

For  money  received  by  secretaiy  of  corporation  and  stolen 494 

See  Woolford  v.  L.  G.  G.  M.  Co 604;  608 

NEWLY  DISCOVERED  E VIDENCE-See  New  Trial. 

• 

NEW  TRIAL.  ^  The  assi^^nment  of  errors  contained  a  specifications  of  paitico- 
lars  in  which  the  evidence  was  alleged  to  be  insufficient,  full  enough  to 
enable  the  Court  to  understand  the  question  presented.    Held,  sufficient. 

The  lower  Court  has  powcrto  dismiss  motion  for  new  trial 66 

Where  the  Court  below  denied  the  motion  for  a  new  trial  upon  the  detomin- 
ation  of  the  questions  presented  by  the  motion  itself,  it  must  be  pre- 
sumed that  the  Court  found  that  proper  notice  was  given  or  the  objection 
would,  notwithstanding  the  attorney  opposed  to  the  motion  reserved  the 
right  to  make  such  objection  when  he  admitted  service. 108 

An  Older  granting  will  not  be  interf erred  with  unless  there  has  been  an 
abuse  of  discretion 114 

The  statement  should  contain  sufficient  specification  of  particulars,  wherein 
the  findings  are  not  suxtained  by  the  evidence. 165 

An  affidavit  is  essential  to  the  granting  of  a  motion  for  a  new  trial  on  the 
ground  of  surprise  or  newly-discovered  evidence 156 

Extreme  caution  ought  to  be  exercised  in  refusing  new  trial  where  judgments 
are  reversed 206 

Order  granting  upon  conflicting  testimony  will  not  be  interfered  with  on 
appeal 224 

Order  denying  motion  for.  will  not  be  disturbed  when  some  evidence  tends 
to  support  it 26S 

Although  an  order  granting  a  new  trial  is  made  by  the  successor  of  the  trial 
Court,^  or  rather  b^  another  Judge  than  the  one  who  tried  the  cause, 
every  intendment  is  in  favor  of  its  correctness 275 

Every  intendment  is  in  favor  of  the  sufficiency  of  the  evidence  to  sustain  the 
order  granting  a  new  trial 276 
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All  presumptions  are  in  favor  uf  the  order  ^pranting  it 287 

No  mjury  resulting  therefrom,  a  party  may  amena  his  statement  on  motion 

for  a  new  trial  at  the  hearing.  IJow  v.  McCallan 649 

See  Stockman  v.  Riverside.  688;  Boyd  v.  Brinken,  609;  Appsax;  Disors- 

tion;  Finding 176;  285 

NOBLE  ALLEY.    Never  dedicated  to  the  public  use 601 

NON  JUDICLAL  DAY-See  Appeal. 

NON-RESIDENT— See  Administration. 

NONSUIT-SeeGihnanv.  Booty,  40;  Practice  277 

NOTARY— See  Married  Woman. 

NOTE— See  Promissory  Note. 

NOTICE.    What  sufficient  to  put  oneto  inquiry 72 

When  inresumed. 42 

Of  hearing  petition  to  assign  property.. 890 

To  creditors  when  not  necessary. 890 

See  Administration;  Preferred  Claim;  Corporation;  Trust;  Adverse 
Possession;  Execution;  Parties;  Deed;  New  Trial. 

NOTICE  OF  APPEAL— See  Appeal. 

NOVATION-See  Canny  V.  S.  P.  R.  R.  Co 472 

Nuisance.    Discharging  debris  in  stream;  See  Pleading  181;  Parties. 

OATH  OF  OFFICE.    Section  907,  Pol.  Code  has  no  application  until  the 

contest  (if  one  is  pending)  is  finally  determined. 16 

OBJECTIONS.    Unless  the  thing  complained  of  was  objected  to  in  the  lower 

Court,  the  party  will  not  be  neard  on  appeal 30 

See  Pleadings. 

OBSTRUCTION  OF  STREET— See  Injunction. 

OFFICE.  1.  The  bonds  under  which  the  officer  qualifies  are  prima  fade  euf- 
fident  though  given  lor  a  sum  less  than  required,  in  a  contest  not  aflfect- 
ing  his  incumbency 26 

2.  Election  alone  does  not  constitute  an  incumbent.  The  oath  and  bonds 
must  be  filed  as  required  by  law 27 

The  fact  that  candidates  for  the  offices  of  Supervisors  pledged  themselves  to 
the  people,  in  accordance  with  the  requirements  of  the  resolutions  of  the 
pubuo  meeting  nominating  them  before  the  dection,  does  not  disqualify 
the  Supervisors  elected  upon  such  pledges  from  acting  in  fixing  the  price 
of  water 119 

The  office  of  "  Practising  Physidan  of  Yuba  County  Hospital  '*  is  a  county 
office 169 

See  Prohibition;  Quo  Warranto;  Oath  or  Oetioe;  Jurisdiction;  Certi- 
orari. 

OFFICER.    Extra  derks  employed  by  the  Tax  Collector,  whose  salaries  are 

fixed  by  the  Board  of  Supervisors,  are  officers  with  fixed  salaries 47 

See  Whiting  v.  Plumas  County. 650,  657 

OFFICER  DE  FACTO.  An  officer  de  facto,  acting  even  in  good  faith  under 
a  claim  of  right  to  an  office,  is  not  entitled  to  recover  from  a  county  the 
compensation  provided  by  law  for  sudi  services,  to  the  exdusion  of  the 
officer  de  jure. 

OPINION— See  Appeal. 

ORDER— See  Forbes  v.  Scott,  160;  Judomxnt;  Peaotiob. 

ORDER  OF  SALE 149 

ORDINANCE— See  Injunction. 

OITSTER— See  Unger  v.  Mooney,  574;  Adverse  Pobsbbsion. 

OWNERSHIP-~See  Findino. 

PARTIES— L  A  landlord  may  be  made  a  defendant  with  his  tenant; 8 
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To  quiet  title  by  party  holdinfi:  tax  title,  in  foreclosure  euit,  the  mortgager 
■hould  be  maoe  a  party 98 

Contributing  to  nuisance 181 

One  tenant-in-oommon  injured  by  a  nuisance  may  enjoin  the  nuisance  without 
making  his  co-tenant  a  party 181 

Where  a  party  sells  lands  to  one  and  subsequently  to  others  with  notice  of 
the  first  sale,  in  an  action  by  the  first  grantee  to  quiet  title,  the  grantor 
is  not  a  necessary  party 881 

Heirs  of  mortgagor  not  necessary  puties  to  f oredosure 408 

The  children  of  a  deceased  mother  are  necessary  parties  to  an  action  of  fore- 
closure of  mortgage  on  community  property 481 

See  Infants;  Summons. 

See  Easton  V.  O'Reilly a7 

See  Appeal. 

See  Tbubt.  j 

PARTNEIt^--See  Reubasi. 

PARTNERSHIP— When  there  is  evidence  of  partnership  sufficient  in  the 
judgment  of  the  trial  Court  to  lay  the  fountuktion  for  the  admission  of 
corroboratiire  evidence,  then  ^e  partnership-books  and  the  entries 
therein  may  be  admitted  as  the  acts  and  declarations  of  parties  between 
whom  such  a  relationship  exists 900 

Whether  there  was  sufficient  preliminarv  proof  of  partnership,  to  serve  as  a 
foundation  for  the  admission  of  the  oooks,  was  a  Question  for  the  Court, 
although  the  fact  itself  was  ultimately  to  be  found  by  the  jury. — Id. 

See  Salb. 

PARTNERSHIP  DEBTS— See  Inbolvenot. 

PARTY — ^The  people  or  the  county  may  bring  an  action  on  forfeited  bail- 
bond , .  326 

PATENT — It  is  error  to  exclude  an  oflfer,  by  a  qualified  pre-emptor,  to  show 
that  the  lands  claimed  adverselj  to  him  under  a  patent  from  the  United 
States  to  a  railroad,  were  withm  the  exterior  limits  of  a  Mexican  grant.    80 
See  Wright  vs.  Roseberry,  175;  Dedioation;  Fraud;  692. 

PATENT  TO  LANDS— Where  a  patent  te  lands  is  issued  by  the  United 
States,  it  carries  all  mines  in  tne  lands  patented,  to  which  no  right  has 

attached  at  the  time  the  patent  issues 254 

Where  a  purchaser  enters  and  pays  for  a  tract  of  puoUc  lands,  receiving  a 
certificate  of  purchase  ther^or,  the  patent,  sunseauently,  issued  in  pnr^ 
suance  of  such  certificate,  relates  to,  and  takes  epect  from,  the  date  of 
the  entry. — Id.  ^ 

PAYMENT— Plaintiff,  while  superintendent  of  defendant  corporation,  gave 
receipts  for  the  amount  of  nis  monthly  salary,  but  left  the  money  in  the 
hands  of  the  Secretary.  Held,  under  the  circumstanoes  of  the  case  the 
corporation  was  released  by  the  receipte S46 

Application  or. 

See  Forrester  v.  Floree,  638. 

PENALTY— See  Execution. 

PERJURY— See  Criminal  L^w. 

PERSONAL  PROPERTY— See  667. 

PETITION— See  Estate  or  Robe,  298;  Street  Assessment. 

PLACE  OF  BUSINESS— See  Pleading. 

PLACE  OF  TRIAL— See  Wilkins  v.  Deginer,  544. 

PLEA— See  Jeopardy. 

PLEADING^— An  amendment  to  a  complaint,  by  which  the  real  name  of  a 
party  sued  by  a  fictitious  one  is  substituteo,  does  not  chan^  the  original 
cause  of  action;  such  a  party  is  a  party  to  the  action  from  ite  oammenoe- 

ment , S 

See  Statute  or  Limitationb  as  to  when  raised  by  demurrer S 

As  to  termination  of  rights  to  recover  in  ejectment  pending  tiie  action.  See 
Ejectment. 


The  axumrer  denied  that  the  sale  was  for  S800  in  gmld  coin,  ae  alleged  in  the 
oomplaint,  and  then  proceeded  u*  aver  that  tne  contract  of  eue  was  for 
$400  in  money  and  $400  to  be  paid  in  boarding  the  plaintiff.  Held,  this 
was  in  legal  effect  to  deny  that  the  sale  was  for  9800. 40 

The  complaint  alleged  that,  in  consideration  of  service  in  procuring  certain 
letters  and  correspondence,  defendant  agreed  to  pay  $5,000.  Held,  not 
demurable 54 

As  to  sufficiency  of  complaint  in  actions  under  the  Statute  of  1880  for  the 
protection  of  stockholders  in  mining  corporations.  See  Hewlett  v.  Ep- 
stein     71 

As  to  cross-complaint  by  holder  of  tax  title  in  foredoeure 96 

Tender  is  not  required  in  every  case,  and  need  not  be  averred  in  such  actions  103, 

One  tenant-in-common  of  land  injured  by  a  public  and  private  nuisance, 
may  sue  to  enjoin  the  nuisance,  without  making  his  co-tenant  a  party, 
either  as  complunant  or  defendant. 

A  bill  in  equity  bv  a  party  injured  against  all  the  parties  contributing  to  a 
nuisance  (m  this  case  discharging  mining  debris  from  several  mines  into 
a  stream  which  deposited  it  on  plaintiff^  land),  to  enjoin  it,  is  not  de- 
murrable as  being  multifarious,  or  for  a  misjoinder  of  parties  defendant  181 

Where  the  fact  alleged  is  such  as  that  its  existence  or  non-existence  must, 
from  its  nature,  be  known  to  the  opposing  part;^,  such  party  cannot  be 
permitted  to  plead  ignorance  or  deny  "upon  information  and  belief." 
In  such  cases  a  party  alleging  a  matter  as  a  fact  Is  entitled  to  an  ex- 
plicit denial,  or  to  an  admission  . . . . .' 286 

Objections  as  to,  cannot  be  made  for  the  drst  time  in  appellate  Court 286 

Case  stated  where  allegations  are  sufficient  to  constitute  an  averment  of  de- 
mand  816 

Suffidenoy  of  allegation  of  readiness  and  willingness  to  receive  and  pay  for 
an  article  sold 815 

An  averment  in  a  complaint  l^e^nst  an  indorser,  **  That  said  note  at  ma- 
turity was  presented  to  said  H.  for  payment,  and  payment  thereof  was 
demanded,  but  the  same  was  not  paid,  of  all  which  due  notice  was  given 
to  said  defendant  M.,"  is  suffident 327 

In  an  action  for  money  had  and  received  for  the  use  and  benefit  of  the  plaint- 
iff, it  ia  not  necessary  for  him  to  allege  in  his  complaint  a  demand  and 
rerusal  to  pay  the  money '. .  361 

Strictness  not  required  with  respect  to  mechanic's  lien,  when 402 

An  alle^tion  that  defendant  would  pay,  etc.,  if  a  certain  thing  happened 
is,  m  effect,  an  allegation  that  he  would  pay  when  it  happened. 430 

No  demurrer  bein^  interposed^  references  in  tne  second  count  of  a  complaint, 
to  allegations  m  the  nrst^  is  suffident,  at  least  after  judgment 660 

As  defenduit  denied  the  plamtiff's  cause  of  action  at  law,  and  as  plaintiff  de- 
nied defendant's  cause  of  action  in  equity,  the  Court  properly  denied  the 
motion  for  judgment  on  the  pleadings,  it  is  onlv  wnere  an  answer  ad- 
mits, or  leaves  undenied,  the  material  facts  statea  in  the  complaint,  that 
judflonent  can  be  rendered  on  the  pleadings.  Hicks  vs.  lIovelL  611. 
(See  also,  633.) 

See  Fenier  v.  Ferrier r.. . . .  626 

SeeTAxTiTLB;  PaARBS;  Pbaoticx. 

See  MiNnfo  Corporation;  Dbuand. 

PLEDGB.    Disqualification  on  account  of 119 

See  OvnoxB. 

PLTIKO-^See  City  and  County  of  SanFrancisoo  v.  Talbot 468 

POLIOT— See  Insusanos. 

POLICE  OFFICERr-See  Talse  Impbibonmxmt. 

PRACTICE.    See  Statute  or  Luiitatiokb  as  to  when  a  demurrer  will  raise.      8 
Where  material  iuues  are  not  determined,  they  shall  be  treated—on  a  mo- 
tion for  liew  trial — as  if  found  against  the  prevailing  party;  and  if  in- 
consistent with  the  judgment,  a  new  trial  must  be  granted. 
An  action  on  forfeited  bail-bond  may  be  brought  in  the  name  either  of  The 
People  or  of  the  County  and  the  District  Attorney  is  authorized  to  pro- 

oeed 

A  eroia-eomplaint  to  aniet  title  by  a  party  holding  a  tax  title  in  an  action  of 
foreclosure,  should  be  ditnussed •    98 


TYii  INDEX. 

The  plaintifF  sought  to  charge  one  Mould  as  a  partner  with  the  otiier  da- 
fendantfl,  bnt  the  substantive  fact  on  which  tbe  cause  of  action  depended 
being  found  against  plaintiff,  judgment  was  properly  g^ven  for  all  the 
defendants 152 

Motion  to  "  amend  and  make  additional  findings  "  should  be  made  before 
entry  of  judgment  and  denial  of  motion  for  new  trial IfiS 

Order  after  judgment  not  reviewable  on  appeal  unless  excepted  to 216 

Non-suit  in  favor  of  defendants  in  ejectment,  who  had  conveyed  to  others; 
and  denied  as  to  defendant  in  possession  at  time  of  filing  complaint,  and 

as  to  others  in  possession  by  teoants 217 

'  A  married  woman  may  i>rove  that  her  acknowledgment  was  made  as  re- 
quired by  law,  notwithstanding  the  certificate  is  defective;  and  that 
*  maj  be  done  in  foreclosure  proosedings 251 

An  action  on  a  note  alone  secured  by  a  mortgage  cannot  be  maintained 292 

When  a  party  assumes  to  represent  another  as  attorney,  he  does  represent 
him  for  we  purposes  of  tne  trial S24 

Where  the  circumstances  render  it  proper,  the  plaintiff  should  have  an  op- 
portunity to  show  wh  V  his  action  should  not  be  dismissed 954 

Sufficiency  of  allegation  of  the  value  of  lands  in  condemnation  proceedings. .  378 

Condition  precedent  to  action  in  condemnation ^ 978 

Leave  to  renew  a  motion  may  be  given  after  the  original  motion  is  denied, 
and  when  given  may  be  acted  upon 389 

A  Judge  of  the  Superior  Court  may,  at  Chambers,  grant  all  orders  which 
are  usually  gnmted  upon  ex  parte  appliciktion 389 

Orders  made  on  Sunday 406 

The  mode  of  reviewing  the  action  of  the  Court  upon  an  issue  of  fact  is  the 
same,  whether  the  case  is  at  law  or  in  equity ;  there  must  be  a  motion  for 
a  new  trial 474 

A  demurrer  overruled  at  the  rec^^uest  of  the  demurring  party  will  not  be  oon- 
sidered  on  appeal  from  the  judgment 628 

In  an  action  for  mvorce  the  defendant  cannot  be  denied  the  necessary  pro- 
cess of  the  Courts  to  make  his  defense  on  the  ground  that  he  was  in  con- 
tempt for  not  obejnag  an  order  of  the  Court  requiring  him  to  i>ay  the 
plaintiff  her  costs  and  counsel  fees 541 

The  delivery  to  the  defendant  of  a  copy  of  an  order  to  pay  costs  and  counsel 
fees,  while  in  another  State,  does  not  constitute  a  service  for  the  pur- 
pose of  bringing  the  defendant  in  contempt 541 

Where  no  demurrer  is  interposed,  references  in  the  second  count  of  a  com- 
plaint to  allegations  in  the  first  is  sufficient  at  least  after  judgment 560 

On  motion  for  new  trial    See  New  Tbial. 

On  reversal    See  New  Trial 208 

In  divorce.    See  Finding. 

In  Criminal  Law.  See  page  297 ;  see  Pabtnership  ;  DisoBBnoN ;  Eject- 
ment ;  Objeotions  ;  Deed  ;  Substitution  :  Exoeftionb  ;  Appeal  ;  New 
Trial  ;  Supreme  Court  ;  481,  440. 

PREFERBED  CLAIM.  The  notice  of  the  claims  of  the  laborers  was  good. 
The  attachment  was  levied  on  the  15th  of  November,  and  the  notice 
(served  on  the  16th)  contains  a  statement  that  the  claims  were  "for  woi^ 

and  labor  done  for  the  said  defendant  during  the  past  sixty  days." 848 

The  laborers  asserting  their  preferred  claims  did  not  lose  the  benefit  of  Sec- 
tion  1206,  C.  C.  P.  b^^  tne  assignment  to  one  of  the  number,  and  the 
prosecution  of  the  claims  to  judgment  by  him 348 

PRE-EMPTION.  A  qualified  pre-emptor^  intending  at  the  time  of  settlement 
to  take  the  whole  of  a  quarter-section,  160  acres,  can  initiate  a  valid 
claim  to  the  whole  by  pextorming  acts  of  settlement  upon  one  80  acres, 
while  the  other  is  inclosed  and  cultivated  by  another  person,  b^ore  ana 

at  the  timethe  attempt  be^ns 496 

Land  occupied,  fenced  and  cultivated  is  not  open  to  settlement  and  entry 
under  the  pre-emption  laws 96S 

PR£SUMPTION-<See  Judgment  of  Jubtiosb!'  Courts;  Deed;  Mobtqaqe; 
Rboordino;  Corporation;  New  Trial. 

PREVENTION — ^Prevention  implies  ex  vi  tennini,  a  breach  of  contract  and  a 
party  cannot  commit  a  breach  of  contract  by  exercising  a  right  secured  to 

him  by  the  oontraot 49 

See  Contbaot. 


IKDEX.  Tlriil 

PRISON  BIREGTOHS— The  Governor  has  power  to  remove 498 

PROHIBITION.    The  matter  of  fixing  water  rates  Is  not  judicial,  and  for  this 

reason  the  writ  of  prohibition  cannot  be  awarded 171 

The  Superior  Court  foreclosed  a  mortgage,  and  on  such  forecloure  ordered  a 
sale  of  personal  property  indudedf  in  the  mortgage,  which  property  was 
in  fact  exempt  by  law  nom  sale  under  execution.  Held,  not  a  case  for 
prohibition 222 

Will  not  lie  to  settle  contest  over  an  office 228 

Case  stated  where  the  writ  would  not  lie  to  restrain  the  Superior  Court  from 
ordering  a  new  trial  of  the  case  appealed  from  the  Justices'  Court 440 

The  Supreme  Court  will  not  grant  a  writ  to  prohibit  the  Superior  Courts 
from  proceeding  in  a  case  where  a  petition  and  bond  has  been  filed  for  the 
removal  of  the  cause  to  the  Federal  Court 628 

Prohibition  is  not  available  as  a  remedy  to  prevent  the  acts  of  a  de  facto  or 
de  jure  ministerial  officer;  nor  to  prevent  judicial  acts  already  done. 

See  Quo  Waaranto. 

PROMISSORY  NOTE.  Allegations  of  presentation,  non-payment  and  notice 

to  indorser  held  sufficient 214 

A  note  signed  6.  A.  Colby,  President  Pacific  Peat  Coal  Co.,  D.  K.  Tripp. 
Secretary,  pro  tem.,  is  the  note  of  the  Company  and  not  of  Colby  and 
Tripp 271 

Parol  evidence  is  admissible  in  an.  action  an  a  prondssorv  note,  between  the 
original  parties,  to  prove  the  understanding  on  whicn  it  was  made  .....  287 

If  the  party  who  transfers  a  note,  to  the  holder  acquired  it  before  maturity, 
ana  was  himself  unaffected  by  any  infirmity  in  it,  the  holder  acauires  as 
good  a  title  as  he  held  although  it  were  overdue  and  dishonerea  at  the 
time  of  the  transfer 821 

The  indorser  of  a  note  claimed  a  release  because  of  the  release  of  the  attach- 
ment at  the  request  of  plaintiff's  attorney  against  the  property  of  the 
maker.  Held,  as  there  nad  been  no  order  of  the  Court  discharging  the 
attachment,  it  remained  in  full  force,  and  the  indorser  was  not  re- 
leased  326 

The  protest  of  the  Notary  is  prima  facie  evidence  of  presentment,  demand 
and  refusal,  and  of  notice  to  the  indorser  of  dishonor. 827 

The  note  was  made  bv  H.  indorsed  before  maturity  bv  M^  at  the  request 
and  for  the  benefit  of  H.,  and  by  H.  sold  to  plaintiff.  Held,  M.  became 
an  indorser  by  his  act,  and  liable  as  such 827 

See  833;  431. 

PROTEST— See  Pbomibsgbt  Non. 

PROVOCATION— See  Criminal  Law. 

PUBLIC  LANDS— See  Pbx-bmption. 

PUBLIC  POLICY— See  Contraot. 

PUNISHMENT— See  Criminal  Law 6 

QUALIFICATION-See  OFncB 2 

QUORUM— The  action  of  a  majority  of  a  quorum  of  a  Board  is  the  action  of 

the  Board 109 

A  majority  of  a  quorum  can  transact  business 888 

See  Corporation. 

QUO  WARRANTO— The  right  of  one  claiming  to  act  as  Sheriff  of  a  county 
can  only  be  questioned  in  a  proper  proceeding  by  information  in  the 

nature  of  a  quo  warranto, 28-81 

Is  the  remedy  to  try  title  to  office 228 

See  Corporation;  People  v.  Schindler;  People  v.  Whiting 667 

RAILROAD  LANDS— See  Patent. 

RAILROAD  PROPERTY— See  Taxation. 

REAL  ESTATE  BROKER-See 24 

REASONABLE  DOUBT— See  Criminal  Law. 

RECEIPTS— See  Payment. 

RECEIYER-See  Insolvinot. 


TOY  htdidc. 

BECISSION-^Sase  sUted  where  the  £aoU  oonstitate  a  reeiidon 4» 

BECORDING — ^Priority  of  does  not  establiBh  priority  of  ezeoofcion  and  de- 
livery of  instroment 

RECOBD  ON  APPEAL~In  oriininal  caeea.  See  People  ▼.  Beynolde,  1570; 
Afpkal. 

RELEASE — The  release  of  a  joint  debtor  does  not  operate  as  a  release  of  the 

other,  where  it  is  specified  and  agreed  that  it  shall  not  have  that  effect..    38 
See  Attaohment. 

REMOVAL  OF  CAUSE-See  Prohibitiow. 

REWARD— See  People  ex  rel  v.  Harrington 1» 

REPLEVIN — ^As  defendant  refused  to  reoopiize  any  right  or  daim  of  plaintiff 
to  the  wheat,  as  he  refused  to  deliver  it  until  ms  requirements  as  to  dead 
freight  and  demurrage  were  oompUed  with,  he  waived  the  prepayment 
or  tender  bv  plaintiff  of  the  amount  of  freight  due 72 

The  money  sued  for  was  the  property  of  plaintiff.  It  was  in  the  possession 
of  one  Little,  an  employee  of  plaintin,  to  be  used  by  him  in  {wying  cer- 
tain of  plaintiff's  taxes.  The  money  was  in  ffold  and  silver  coins,  sealed 
up  in  a  canvas  bag,  marked  with  a  tag,  on  whicn  was  written  Little's  name, 
and  deposited  in  one  of  the  vaults  of  the  Safe  Deposit  Company,  in  the 
city  and  county  of  San  fVanciseo.  It  was  in  this  condition  when  it  was 
seized  by  the  defendant  as  the  property  of  little,  under  and  by  yirtoe  of 
an  execution  against  him.  Defendant  contended  that  replevin  is  not  a 
propter  remedy  for  the  recovery  of  money  thus  situated.  Held,  the  au- 
thorities are  dear  that  it  is , 168 

No  demand  was  necessary  in  such  a  case. — ^Id. 

The  judgment  should  be  entered  in  the  alternative 602 

See  298;  Sals. 

RESULTING  TRUST— See  Trust. 

RESTITUTION— See  Clark  v.  Smith 2«7 

RE  VIEW— Held,  no  case  made  by  the  petition 342 

See  Frisbie  v.  Superior  Court 161 

Hulme  k  Wallace  v.  Superior  Court 153 

REVIEWABLE  ORDERS-^See  Appeal. 

RIPARIAN  PROPRIETORSHIP— The  doctrine  of  priority  of  appropria- 
tion prevails  in  Colorado 47 

See  Swift  v.  Shepard 6W 

ROBBERY 270 

SACRAMENTO.    Limits  of  taxation  under  its  charter 212 

SALARY— See  Otficeb  de  Faoto. 

SALK  Where  there  is  a  sale  on  time  the  right  of  possession  psisos  to  the 
purchaser,  notwithstanding  it  be  stipulated  that  the  title  u  not  to  pass 

until  certain  conditions  are  performed 21 

That  the  business  had  been  conducted  by  Fay  and  Cadman  under  the  <dd  firm 
name  of  Keller  &  Co.  is  no  reason  why  Uadman,  when  he  pretended  to 
sell  his  interest  to  plaintiff  Newell,  should  not  have  oomphed  witJi  the 

requirements  of  Section  3440  Civil  Code 114 

Case  stated  where  not  fraudulent  in  law  or  fact 2S6 

See  Estate  of  Rose,  293 :  Cole  v.  Bacon,  491;  Contract;  Plbadino  ;  Exe- 
cution ;  FiNDiNoa ;  149,  278,  848. 

SAN  FRANCISCO-See  Enkle  V.  Edgar 47 

See  Election,  2. 

SEDUCTION— See  Criminal  Law. 

SELF-DEFENSE— See  Criminal  Law 

SENTENCE— See  Criminal  Law. 

SEPARATE  PROPERTY— See  Married  Women  ;  Husband  and  WmL 

SERVICE.  Of  order  in  contempt  {irooeedings.  See  Psaotiob  ;  Aftidatit 
OF  Service  ;  Attornet  ;  Summons  ;  Appeal. 

SETTLEMENT— See  Pre-emption. 


IIIX)XX«  XX? 

8HEBIFF.    Aji  to  fees  for  different  leviee.    See  Tounff  ▼.  lifiller. 214 

See  Writ  or  PoesBAioN ;  FRAUouLmrr  Tbansfbbb  :  KspLxyiN ;  ExaounoN ; 
208,895,508. 

SIGNS— See  Tsadb-Habk. 

SITUS— See  City  and  County  of  San  Francboo  ▼.  Talbot. 468 

SOLE  TBADEBr-See  Husband  and  Wdtb. 
SPEOIAL  BBMURREIt— See  page  815. 
SPECIAL  ISSX7ES-See  Bbvixw. 
SPECIFICATION-See  Afpbal. 
SPECIFICATION  OF  EBRORS-See  Nbw  Tbial. 

SPECIFIC  PERFORMANCK  Bv  its  terms,  time  for  the  payment  of  the 
parohase-money  was  specified;  out,  although  the  purchaser  fuled  to  pay 
at  the  time  spedfied,  time  was  not  of  the  essence  of  the  contract,  for 
the  delay  in  making  payment  was  excusable;  the  vendors  consented  to  it 
and  acquiesced  in  it,  and  never,  at  any  time,  withdrew  their  consent,  by 
givinff  notice  to  the  purchaser  that  they  required  performance  within  a 
spedned  time;  laches  was,  therefore,  not  attributable  to  the  purchaser 
in  making  his  payments  under  the  contract 108 

It  is  presumable  for  a  defendant  to  show  by  subsequent  parol  agreement  that 
he  was  to  retain  the  title  until  other  money  tluui  that  named  in  the  oriff- 
inal  contract  should  be  paid;  and  he  can  refuse  to  convey  until  such  sub- 
sequent contract  is  performed 107 

Equity  will  not  decree  spedfio  perfonnance  ai  a  contract  for  the  sale  of  land 
in  favor  of  a  psrty  who.  by  his  own  negligence  or  default,  has  prevented 
or  imreasonably  delayea  the  full  execution  of  the  contract.  (Hicks  v. 
Lovell,611) 

Payment  even  to  the  whole  amount  of  the  purchase-money  is  not  to  be 
deemed  part  perfonnance  of  an  oral  agreement  so  as  to  Justify  a  Court 
of  equitv  in  enforcing  it.  It  is  only  where  the  payment  is  accompanied 
by  a  change  of  possession  in  the  land,  or  the  expenditure  of  money  upon 
it,  on  the  faith  of  the  oral  agreement,  and  where  the  failure  to  perform 
by  the  vendor  would  work  a  gross  fraud  upon  the  vendee,  that  a  Court 
ot  equity  will  decree  specific  performance  by  compelling  the  execution 
of  a  deed.    Forrester  v.  Flores 688 

STATE  BOARD  OF  EQUALIZATION— See  Taxation. 

STATE  LANDS— See  Ejbotmbnt;  Mandamus. 

STATEMENT  ON  MOTION  FOB  NEW  TBIAL--See  Niw  Tbial. 

STATUS  QUO— See  Costs. 

STATUTE  OF  FRAUDS— See  Fbaudulbht  Tbanbhoul 

STATUTE  OF  LIMITATIONS    The  defense  of  the  Statute  of  Lhnita- 
tions  cannot  be  raised  by  demurrer,  unless  the  complaint  contains  alls- 

Stions  of  all  the  facts  necessai^  to  ooNostitute  adverse  possession  by  de- 
idants,  according  to  tiie  provisions  of  tiie  Code 8 

As  to  mechanic's  lien 44 

The  action  was  commenced  in  188L  In  1875  defendant's  adverse  holding 
commenced.  From  1878  to  1881  he  paid  the  taxes.  Held,  the  amend- 
ment to  Section  825  C.  C.  P.,  approved  in  1878,  requiring  payment  of 
taxes  bv  adverse  holder,  is  not  retroactive.  Further,  under  Section  9  of 
the  Code,  the  time  which  had  already  run  when  the  amendment  went 
into  effect  must  be  deemed  a  part  of  the  time  prescribed  by  the  Code  as 
amended 164 

Action  against  sureties  on  undertakiBg  on  appeal  in  ejectment  is  barred  in 
four  years  after  the  affirmance  of  the  fudgment  notwithstanding  it  is 
conditioned  that  the  sureties  are  to  pay  sJl  damages  until  the  delivery  of 
the  possession  of  the  land  and  the  execution  of  ^e  affirmed  judgment  is 
stayed  by  injunction. 267 

Sums  which  would  have  been  barred  by  the  Statute  of  Limitations  were 
properly  allowed,  there  having  been  no  defense  of  the  statute  interposed  888 

The  plea  of  the  Statute  of  Limitations  was  imposed,  but  nothing  appearing 
to  show  when  the  embezzlement  or  conversion  occuned,  it  is  impossible 
to  determine  when  the  statute  oommenioed  to  nm r  r .  r . , » 86<& 
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A  jndffment  in  ejectment  does  not  intermpt  the  rannJng  of  the  StAtote  of 
LimitationB.  The  running  of  the  limitation  can  be  interrapted  only  bj 
an  actual  entry 571 

See  McGracken  v.  Pac.  Com.  Oa  et  al,  247;  ADvmu  PoeansiOH;  Subb- 
TIE8,  217 307 

STIPULATION M8 

STOCK— Ab  to  transfer  of,  lee  Oobpokahon,  311;  Taxation,  278. 

STOCKHOLDERS— See  JuBiBDionoN:  Cospobation. 

STORAGE 


STREET  ASSESSMENT— A  copy  of  an  alleged  certified  copy  of  •  petition 

presented  to  the  Supervisors  u  not  admissible  in  cTidence S 

In  the  absence  of  anything  appearin|^  beyond  the  fact  of  other  names  than 
the  persons  who  signed  the  petition  for  street  work  as  the  owners  having 
been  written  on  the  diagram,  the  bare  circumstance  of  their  brnng  there 
does  not  tend  to  disproYe  the  positive  allegations  of  the  petition  as  to  the 
ownership  of  sidd  lots Ill 

The  contract  provided  that  the  work  should  be  done  to  the  satisfaction  of  the 
Superintendent  of  Streets  or  his  deputy.  Plaintiff  claimed  that  the  satis- 
faction of  the  Superintendent  or  Lis  deputy  must  be  controlling  as  to 
whether  the  work  was  properlv  done  and  suitable  materials  fuznished. 
Held,  that  may  be  so  as  to  detaiis  not  specially  set  forth  in  the  contract 
and  specifications;  but,  as  to  matters  thus  specially  set  forth,  the  oon- 
tract  and  its  requirements  must  be  held  to  prevail 151 

The  approval  of  the  Superintendent  would  be  but  prima  facie  evidence,  sub- 
ject to  be  defeated  by  proving  fraud ISl 

As  to  sidewalks,  223,  224. 

Held,  that  it  is  dedudble,  from  the  language  of  the  finding,  that  the  Goort 
found  that  Clementina  street  had  been  graded 274 

The  Board  of  Supervisors  could  not  order  the  grading  in  question  without  a 
petition  from  the  property-owners  or  recommendation  from  the  Superin- 
tendent of  Streets 290 

Construction  of  an  assessment  of  Lincoln  street 291 

When  the  work  done,  of  one  or  more  idnds,  is  a  charge  upon  the  same  prop- 
erty— or  some  assessment  district— the  Act  (of  1872)  can  be  complied 
with  only  by  distributing  thetotal  expense 386 

Case  stated  where  assessment  is  invalid  for  several  reasons 386 

The  official  grade  of  Yallejo  street  has  beon  established 404 

See  McVerry  v.  Kothschild,  5;  Dyer  v.  Ryan,  2S8. 

SUBORNATION  OF  PERJURY— See  Cbiminal  Law. 

SUBSTITUTION— After  default  the  Court  has  power  to  order  a  snbstitatioo 
of  plaintiffs  without  notice  to  defendants 

SUCCESSOR  OF  TRIAL  COURT— See  New  Trial. 

SUCCESSOR  IN  INTEREST— See  Fbaudulent  Tbansfsbb. 

SUMMONS — ^A  recital  in  Justice's  Docket,  "Return,  served  sunmions,"  is  no 

proof  of  proper  service;  service  on  and  answer  oy  infants 481 


SUNDAY— The  Supreme  Court  is  required  to  be  open  on  Sunday  for  the 

action  of  business 406 

SUPERIOR  COURT— See  JuBiBDionoN. 

SUPREME  COURT— Is  required  to  be  open  on  Sundays  for  the  transaction 

of  business 406 

SUPPLEMENTAL  ANSWERr~See  Ejectment. 

SUPERVISORS— As  to  removing  officer,  see  People  ex  i«l.  v.  Harrington. ..  160 
SeeBoABD;  QnoBUM. 

SURETIES— On  undertaking  on  appeal  judgment  must  be  against  all 266 

On  appeal  bond  in  ejectment  are  not  liable  for  the  non-delivery  of  the  poa- 
session  of  lands  after  the  affirmance  of  the  judgment,  when  the  same  has 
been  caused  by  an  injunction  staying  the  execution  of  the  affirmed  judg- 
ment  
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A  donuuid  is  neoeasary  to  fix  the  liability  upon  an  undertaking  to  release  an 

attachment. 
On  nndertakingB  on  appeal  to  County  Court,  bound  by  judgment  rendered 

by  Municipal  Court  of  Appeals 620 

See  Adminibtbatob's  Bond;  Admiitbtratiok. 

SUBPRISE— See  Forbes  ▼.  Scott,  160;  New  Trial. 

SURVEY— See  Boundabt. 

STTEVEYOR-GENERAL— See  Land  Contibt. 

The  Act  of  1868  did  not  prohibit  the  sale  of  lands  within  five  miles  of  the 
city  and  county  of  San  Frandsco;  and  one  claiming  under  that  Act  is 
not  affected  by  the  Act  of  1868  containing  such  inhi^tion. 217 

See  Abkansab  Gbant;  E jeoticknt. 

TAXATION— limits  of,  under  the  charter  of  Sacramento 212 

Shares  of  stock  in  mining  corporations  whose  property  is  in  another  State 
held  by  citizens  of  this  State  are  taxable  here,  notwithstanding  the  cor- 
poration has  paid  taxes  on  its  property  in  another  State 892 

Steamers  used  by  the  railroad  corporation,  d^endant^  for  the  purpose  of 
transporting  treight  and  freight  cars  across  the  bay,  are  no  part  of  the 
property  of  the  corporation  which  the  State  Boanl  of  Equalization 
should  assess,  but  the  assessment  of  them  pertains  to  the  local  Asses- 
sor  418 

A  yeuel  registered  out  of  this  State,  and  touching  at  the  port  of  San  Fran- 
dsco transiently  in  the  course  of  her  voyage,  with  one  of  her  owners  a 
non-resident,  is  not  assessable  here 468 

An  assessment  for  taxes  on  the  "  capital "  and  **  capital  stodc  "  of  a  oorpora- 
tion  where  it  is  shown  that  the  corporation  did  not  own  or  have  m  its 
possession  any  of  the  shares  of  its  capital  stock,  is  invalid 649 

See  Mflls  v.  Sullivan,  468. 

The  heading  of  the  assessment-roll  read:  "Assessment  of  property  for 
the  fiscal  year  ending  April  1, 187L  To  all  owners  and  claimants 
known  and  unknown  In  Alameda  township."  Held:  that  such  recital 
does  not  vitiate  the  assessment. 

In  the  tabular  part  of  the  roll  under  the  heading  "Ttapayers'  name,"  are 
the  words  "  Place, l^Hlson,  Newman,|and  others.'*  Held:  the  asseeonent 
is  invalid. 

Mandamus  will  not  lie  to  compel  the  Sheriff  to  issue  a  certificate  and 
deed  to  a  purchaser  at  a  sale  for  taxes,  under  an  invalid  assessment. 

Nor  where  the  petition  does  not  aver  that  there  was  an  assessment  and  levy 
for  taxes,  and  that  the  same  was  unpaid. — Bos  worth  v.  Webster. 

See  SzATUTE  or  Limitations:  Adyebsx  Pobsisbion 171 

TAX  TTTLE— Tax  title  is  not  subject  to  a  mortgage,  but  adverse  to  the 

title  of  mortgagors  and  those  nUiiwiyig  under  them 98 

See  Pbaotios;  Pabtibb;  Plbadino. 

TENANT-IN-OOMMON— See  Pleading;  Advebbb  Possebsion,  829. 

TENDEB^Is  not  required  in  every  case  in  action  for  specific  performance. . .  108 

Case  stated  where  insufiKdent 214 

See  Goodwin  v.  Kickabough 171 

THREATS— See  Cbiminal  Law 264 

TIME — ^When  not  of  the  essence  of  the  contract* 
See  Apfeal. 

TITLE— See  Tbubt .....* 686 

TRADE-MARKS— Unless  all  the  trade  marks  alleged  in  the  complaint  "  re- 
lates only  to  the  names,  quality  or  description  of  thing  or  business,  or 
the  place  where  the  thing  is  produced  or  the  business  curled  on,"  (C.  C. 
991)  the  demurrer  should  have  been  overruled 215 

^e  object  of  a  trade-mark  is  to  indicate  by  its  own  meaning,  or  bv  associa- 
tion, the  origin  or  ownership  of  the  article  to  which  it  is  applied.  Held: 
that  a  sign  jplaced  over  a  man's  place  of  business  with  a  row  of  beer-bar- 
rels paintea  on  it,  reU^  only  to  the  description  of  the  beverage  dealt  in 
hv  mm  and  cannot  be  protected  as  a  trade-mark. 427 

See  Irmke  y.  Lyons,  160^ 
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TRANSCBIFT— See  Appeal,  lea. 

TRANSFER  OF  STOCK— See  Coepobation. 

TRESPASS— See  Foboiblb  Entbt. 

TRIAL— Ab to irregnilaritieB.    SeeThielev.  Koeter 110 

See  PBAoncB,  149. 

TRUST — The  trustee  under  an  agreement  re8peGtmg[  certain  property  can  not 
purchase  that  property,  or  any  interest  therein,  to  the  exclusion  of  the 
oestuys  que  trust 99 

And  anyone  purchasing  from  such  trustee,  with  notice  of  the  trust,  became 
charged  with  the  same  trust 99 

When  a  party  sells  lands  to  one,  and  subsequently  to  another  with  notice  of 
the  mrst  sale,  the  second  grantee  does  not  hold  the  title  in  trust  for  the 
first— having  no  title  as  against  the  first 281 

A  resulting  trust  must  grow  out  of  the  facts  existing  at  the  time  of  the  con- 
veyance, and  cannot  grow  out  of  a  mere  parol  ajgireement  subsequently 
made  that  the  purchase  shall  be  for  the  benefit  oi  another 545 

The  intention  to  declare  a  trust  must  be  clear.  Held:  that  the  facts  and  cir- 
cumstances  of  this  case  do  not  establish  one. — Id. 

See  Williams  v.  Conroy,  654;  Cole  v.  Bacon,  491;  Appeal;  Pabties. 

UNDERTAKING— On  appeal  from  a  deficiency  judgment.    See  Appeal.  ...  252 
See  Beatty  v.  Superior  Court,  70;  Injunctiok;  Attaohment. 

UNDERTAKING  ON  APPEAL— It  is  error  to  render  judgment,  tmder 
Section  942  C.  C.  P.,  against  one  only  of  the  sureties  on  an  appeal  bond — 
no  reason  appearing  wny  the  other  was  not  joined,  except  that  he  oould 
not  be  found  and  served  with  notice 286 

The  contract  of  defendant's  sureties  on  appeal  bond  was  to  pay,  in  case  the 
judgmeht  appealed  from  was  affirmed,  the  value  of  the  use  and  occupa- 
tion of  the  property  from  the  time  of  the  appeal  until  delivery  oi  pos- 
session thereof,  not  exceeding  the  sum  of  three  thousand  dollm.  The 
deliverv  of  the  possession  of  the  premises,  pursuant  to  the  judgment  re- 
covered and  affirmed,  was  not  a  condition  precedent  to  the  plainlaff 's 
right  to  maintain  an  action  on  the  undertaking.  The  affirmance  of  the 
judgment  by  the  Supreme  Court  was  the  condition  on  which  the  defend- 
ants' liability  became  absolute;  and  an  action  against  the  sureties  was 
barred  by  the  statute  in  four  years  from  that  date 267 

When  the  appeal  is  from  an  order  dismiming  a  motion  for  new  triid  the  un- 
dertaking filed  to  support  it  cannot  be  made  applicable  to  an  appeal  from 
the  judgment 860 

Sureties  on  bonds  for  appeal  to  County  Court  are  liable  upon  judgment  ren- 
dered by  Municipal  Court  of  appeals 520 

See  Statute  op  Ldotations;  Suebtieb. 

UNDERTAKING  ON  ATTACHMENT 16S 

UNDERTAKING  TO  RETURN  ATTACHMENT— A  demand  is  neow- 
sary  to  fix  the  liabilities  of  the  sureties. 

See  Attaohmbnt. 

YACANOV— See  People  ex  rel  ▼.  Harrington 169 

VALLEJO  STREET.    The  official  gradehas  been  established 404 

VARIANCE.  The  contract  declared  on  is  different  from  that  proved  and 
found,  and  the  rights  and  duties  are  essentially  different.  WM,  a 
variance , 40 

VENUE— See  AjnDAyiT  or  Mebits. 

VERDICT.  Where  the  verdict  of  a  jury  in  an  equity  case  does  not  respond 
to  all  the  issues,  it  becomes  the  duty  oi  the  Court,  if  it  adopts  the  ver- 
dict as  far  as  it  is  responsive  to  tho  issues,  to  proceed  and  find,  wm  the 
evidence  which  has  been  given  and  any  other  which  may  be  oirared  by 
the  parties,  as  to  the  other  issues  not  covered  by  the  verdict,  and  to 
make  and  file  its  decision  in  writing,  stating  the  facts  found  and  the  con- 
clusion/^ of  law  drawn  therefrom,  as  required  by  Sections  682  and  638  C 
C.  P.  Until  such  a  decision  has  been  made  and  filed  the  case  cannot  be 
considered  as  tried,  unless  the  filing  of  such  a  decision  has  been  waived. 
Warring  v.  Frier '. 6811. 
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Action  to  quiet  title.  The  yerdict  of  a  jury  in  an  equity  caee  is  but  advieory 
to  the  Courts.  Held,  the  findings  of  fact  by  the  Court,  though  oontraiy 
to  the  findings  of  the  jury,  are  as  conclusive  as  they  would  be  if  no  jury 
had  been  impaneled.    Stockman  t.  Biverside 688 

Case  stated  as  inadequate  to  thecase  as  presented. 604 

yonCHEIU^--See  Administilltion. 

WAIVEB-See  New  Tbial. 

WAREHOUSEMAN— See  CoNyxBSiOH. 

WATER.    The  doctrine  of  priority  of  appropriation  prevails  in  Cdonulo 417 

See  RiPABiAN  PBOPBixiOBa. 

WATER RATE&    Fixingwater  ratesis  not  judidal w 171 

See  PBOHnunoH;  Injunotion;  S.  V.  W.  W.  v.  Bartlett,  119. 

WORD--See  At. 

WIFE— See  Husband  and  Win 

WITNESS— See  Evidinob;  Cbiminal  Law,  L 

WRIT  OF  POSSESSION.  Under  a  writ  of  possession  Mainst  the  husband, 
his  wife  should  be  dispossessed,  notwithstanding  she  had  brought  suit  for 
divorce,  her  only  holding  being  such  as  she  haaby  virtue  of  her  marital 
relations  with  the  defendant  in  the  writ.....: 106 
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